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REPORTS  OF  CASES 

DETERMINED  ON 

POINTS    OF    PRACTICE. 


COURT    OF   EXCHEQUER. 

IN  THE  NINTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


RiGGE  V.  BiTBBiDOE  and  Others.  1846. 

v^ASE  The  declaration  stated  that  the  plaintiff  was  Toadccltra. 
possessed  of  a  dwelling-house,  situate,  &c.,  and  was  desirous  gkuruliy  con- 
of  causing  to  be  erected  therein  a  kitchen  range :  that  the  J^^^hcn^*  ^e, 
defendants  being  manufacturers  of  kitchen  ranges,  were  *^®  j^J "u*°^ 
employed  by  the  plaintiff  in  that  behalf,  and  were  paid  by  way  of  estoppel, 
him  the  sum  of  42i ;  and  that  it  was  their  duty  to  use  due  the  nowyiiin- 
and  proper  skill  and  care  in  constructing  the  said  range,  tiff  for  the 

*      *  o  o      price  of  con- 

Breach:   that  defendants  did   not  use   due   and    proper  stmctingtbo 

....  .  .  ,  .  ,  ,  ,       range,  and  that 

skill  or  care  m  constructing  the  said  range,  but  on  the  he  pleaded 
contrary  thereof,  constructed  a  kitchen  range  which  was  ^©mt  of  42^ 
insufficient  and  improper,  &c.  which  the  now 

^     ^.     .  defendants 

Plea.     That  the  plaintiff  ought  not  to  be  admitted  to  accepted  in 
allege  that  the  defendants  did  not  use  due  and  proper  skill  ^eid%n^ 

demurrer, 
that  the  plea 
did  not  amount  to  an  estoppel,  and  afforded  no  answer  to  the  action. 
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'^ V ' 

RiGGE 

O. 

BURBIDGE 

and  Others. 


or  care  in  constructing  the  said  range,  because  they  say, 
that  after  the  committing  of  the  supposed  grievances  by 
the  defendants,  the  now  defendants  commenced  an  action 
against  the  now  plaintiff  for  constructing  the  range,  and 
for  the  price  thereof,  and  declared  against  him  for  goods 
sold  and  delivered,  and  for  work  and  labour,  &c. :  that  the 
now  plaintiff  pleaded  payment  into  Court  of  42/,,  which 
the  now  defendants  took  out  of  Court  in  full  satisfaction 
and  discharge  of  those  causes  of  action :  that  the  causes  of 
action  in  the  said  declaration  were  in  respect  of  the  price 
and  value  of  the  same  kitchen  range,  and  of  fixing  the  same, 
whereof  the  plaintiff  hath  now  complained  that  the  de- 
fendants did  not  use  due  care  in  constructing  the  same : 
wherefore  they  pray  judgment,  if  the  plaintiff  ought  to  be 
admitted  to  say  that  the  defendants  did  not  use  due  skill  in 
constructing  the  said  range. 

Special  demurrer,  assigning  for  cause,  amongst  others, 
that  the  fact  of  the  now  plaintiff  having  paid  money  into 
Court  in  the  action  brought  by  the  now  defendants,  was  no 
answer  to  the  action  now  brought  by  the  plaintiff  for  want 
of  reasonable  care  and  skill  in  making  and  erecting  the 
said  range. 

Joinder  in  demurrer. 


deashy^  in  support  of  the  demurrer.  The  plea  is  wholly 
inapplicable  as  matter  of  estoppel.  There  may  be  an 
estoppel  by  matter  of  record,  or  by  specialty,  or  by  matter 
in  pais ;  but  the  plaintiff  cannot  be  estopped  in  suing  for  a 
cause  of  action  in  respect  of  which  he  did  not  set  up  a 
defence  in  the  former  action.  In  that  action  the  only 
question  was,  whether  the  money  paid  into  Court  was 
suiHcient  to  cover  the  value  of  the  article.  The  negligence 
of  the  present  defendants  was  not  in  issue. 


Carrington^  contra.  The  plea  is  good  by  way  of  estoppel, 
inasmuch  as  the  plaintiff's  claim  in  the  present  action  might 
have  been  alleged  in  diminution  of  the  damages  in  the 
former  action.     This  case  is  distinguishable  from  Mondel 


TRINITY   TERM,    9   VICT. 

V.  Steel  (a)y  because  here  the  work  never  was  completed.  1846. 
If  an  article  prove  wholly  useless,  the  vendors  cannot 
recover  at  all;  Famsworth  v.  Garrard (b)\  but  as  the 
present  plaintiff  paid  money  into  Court  in  the  former 
action^  it  must  be  assumed  that  the  article  was  of  some 
value,  and  that  the  plaintiff  was  allowed  the  damage  which 
he  sustained  by  reason  of  the  now  defendants'  want  of 
skiU.  Where  a  tradesman  finishes  work  differing  from  the 
specification  agreed  on,  he  is  not  entitled  to  the  actual 
value  of  the  work,  but  only  to  the  agreed  price,  minus  such 
a  sum  as  it  would  take  to  complete  the  work  according  to 
the  specification ;  Thornton  v.  Place  (c).  It  would  seem 
from  the  case  of  Fisher  v.  Samuda  (d),  that  where  an  action 
had  been  brought  for  the  value  of  goods  furnished  at  a 
stipulated  price,  and  the  purchaser  does  not,  either  in  bar 
of  the  action  or  to  reduce  the  damages,  object  to  the  quality 
of  the  goods,  but  allows  the  seller  to  recover  a  verdict  for  the 
fiill  price  agreed  upon,  he  cannot  afterwards  maintain  a  cross 
action  on  the  ground  of  the  goods  being  of  a  bad  quality, 
and  unfit  for  the  purpose  for  which  they  were  ordered. 

Pollock,  C.  B. — The  plaintiff  is  entitled  to  judgment. 
Unless  the  plea  amount  to  an  estoppel,  it  affords  no  answer 
whatever,  and  it  certainly  is  not  an  estoppel. 

Alderson,  B. — I  am  of  the  same  opinion.  Under  the 
old  law,  a  party  sued  for  the  price  of  an  article  was  not 
allowed  the  amount  which  ought  to  be  deducted  by  reason 
of  the  failure  of  the  plaintiff  to  fulfil  his  part  of  the  contract, 
but  the  only  remedy  was  by  a  cross  action  for  a  breach 
of  contract.  However,  the  law  is  now  otherwise,  and  a 
defendant  may  insist  upon  a  deduction  in  the  price  of  the 
article ;  but  I  never  heard  that  there  was  an  estoppel  unless 
he  did  so. 

(a)  8   M.   &  W.  858;   S.   C.  (c)  1  M.  &  Rob.  218. 

I  DowL  1.  N.  S.  (d)  1  Campb.  190. 

{b)  1  Campb.  38. 
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RoLFE,  B. — It  docs  not  appear  in  any  way  that  the  now 
plaintiff's  defence  to  the  former  action  included  the  damages 
sustained  by  him  from  the  improper  working  of  the  range. 

Platt,  B, — The  defendant  in  the  former  action  paid 
into  Court  the  price  of  the  work  and  labour,  and  goods, 
and  he  is  now  entitled  to  sue  the  then  plaintiffs  for  the 
special  damage  sustained  by  the  improper  working  of  the 
range.     That  damage  might  exceed  the  price  of  the  article. 

Judgment  for  Plaintiff. 
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Waller  v.  Blacrlocr. 

J.  HIS  was  an  action  of  trespass  for  destroying  a  weir. 
The  defendant  pleaded  four  pleas,  upon  which  issues  were 
joined,  and  the  cause  was  entered  for  trial  at  the  York 
Summer  Assizes,  1844,  when  it  was  made  a  remanet. 
Shortly  before  the  next  assizes,  the  defendant  obtained  a 
Judge's  order  for  leave  to  amend  one  of  the  pleas,  on  pay- 
ment of  the  costs  of  amendment.  The  amendment  having 
been  made,  and  those  costs  paid,  the  cause  was  tried  at  the 
Spring  Assizes,  1845,  when  a  verdict  was  found  for  the 
defendant  on  the  amended  plea,  and  for  ihe  plaintiff  on 
the  other  pleas.  The  amended  plea  covered  the  whole 
cause  of  action,  and  the  Master,  on  taxation,  allowed  the 
defendant  the  general  costs  of  the  cause,  but  allowed  the 
plaintiff  the  costs  of  the  remanet  A  rule  nisi  having  been 
obtained  to  review  the  Master's  taxation, 

Hoggins  shewed  cause.  The  Master  was  correct  in 
allowing  the  plaintiff  the  costs  of  the  remanet.  If  the 
cause  had  been  tried  at  the  first  assizes,  the  plaintiff  would 

motion  to  review  the  taxation,  that  the  plaintiff  was  entitled  to  the  costs  of  the 
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have  obtained  a  verdict;  then  the  circumstance  of  the  1846. 
defendant  having  afterwards  succeeded  upon  a  totally 
different  issue,  cannot  affect  the  right  of  the  plaintiff  to 
the  costs  of  his  witnesses  attending  at  the  first  assizes.  By 
substituting  a  new  issue,  the  defendant  confesses  that  he 
could  not  support  the  former  issue.  [^Aldersan,  B. — When 
the  Judge  allowed  the  amendment,  should  he  not  have 
annexed  the  condition  of  the  payment  of  these  costs?] 
All  that  the  plaintiff  was  at  that  time  entitled  to  was  the 
costs  of  the  amendment,  the  other  costs  would  depend 
upon  the  result  of  the  trial.  In  principle,  the  plaintiff  has 
succeeded  at  the  first  trial. 

Cotclinff,  in  support  of  the  rule.  It  is  conceded,  that  as 
a  general  rule,  a  party  who  succeeds  at  a  second  trial  is 
not  entitled  to  the  costs  of  a  former  abortive  attempt  to  try, 
but  that  is  inapplicable  to  cases  where  the  failure  does  not 
arise  from  any  default  of  the  party.  Here  the  plaintiff  was 
allowed  the  costs  of  the  amendment,  and,  if  he  wished  any 
further  costs,  he  should  have  made  their  payment  a  condition 
precedent  to  the  amendment. 

Cur.  adv.  viilt. 

The  judgment  of  the  Court  was  delivered  by 
Parke,  B. — The  question  in  this  case  was,  whether 
the  Master  did  right  in  allowing  the  plaintiff  the  costs 
of  a  remanet.  There  were  four  pleas  on  the  record  when 
the  parties  went  down  to  the  first  assizes,  and  the  cause 
was  then  made  a  remanet.  Afterwards  the  defendant 
applied  for  leave  to  substitute  another  plea,  which  was 
allowed.  The  case  went  down  to  the  subsequent  assizes, 
when  a  verdict  was  given  for  the  plaintiff  on  the  issues 
raised  by  the  pleas  which  were  on  the  record  at  the  first 
assizes,  but  he  failed  on  that  raised  by  the  substituted  plea. 
On  taxation,  the  Master  having  allowed  the  plaintiff  the 
costs  of  the  remanet  from  the  first  assizes,  an  application 
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was  made  to  us  to  review  his  taxation.  We  think  that 
the  Master  was  right,  although  we  had  some  doubt  about 
the  point.  We  think  he  was  right  on  this  principle — 
the  plaintiff  would  have  succeeded  on  all  the  issues  which 
were  on  the  record  at  the  first  assizes.  He  underwent  the 
delay  of  those  assizes,  and,  as  part  of  the  costs  of  those 
issues,  he  ought  to  have  the  costs  of  the  delay,  and, 
consequently,  of  the  remanet.  This  rule  must  therefore 
be  discharged. 

Rule  discharged. 


In  an  action 
acainst  one 
of  several 
joint  con- 
tractors, the 
defendant 
cannot  plead 
in  abatement 
the  pendency 
of  another 
action  for  the 
same  cause 
against  another 
co-contractor : 
but  be  should 
plead  in  abate- 
ment the  non- 
joinder  of  the 
joint  con- 
tractor; and 
if  a  second 
action  be 
brouffht  against 
all,  the  pen- 
dency of  the 
former  action 
against  the 
other  joint 
contractor 
may  be 
pleaded. 


Henry  v.  Goldney. 

Assumpsit  for  work   and  labour,   money  paid,   and 
money  due  upon  an  account  stated. 

Plea.  "  The  defendant  by,"  &c.,  "  prays  judgment  of 
the  said  writ  and  declaration,  and  that  the  same  may  be 
quashed,  because  he  says  that  the  supposed  promises  in 
the  declaration  mentioned,  and  each  and  everj'  of  them, 
were  made  by  the  defendant  jointly  with  one  Francis  Ede, 
and  not  by  the  defendant  alone,  and  that  at  the  time  of 
the  issuing  of  the  writ  in  this  action,  and  before  the  time 
of  the  plaintiff  declaring  thereon,  to  wit  on  the  12th  of 
January,  a.  d.  1846,  the  plaintiff  sued  and  prosecuted  a 
certain  writ  of  summons  out  of  this  Court  against  and 
directed  to  the  said  Francis  £de,  which  said  writ  was  so 
issued,  and  was  a  valid  writ,  and  was  in  existence,  and  was 
the  commencement  of  an  action  against  the  said  Francis 
Ede  at  the  time  of  the  commencement  of  this  action,  and 
by  which  said  writ  our  lady  the  now  Queen  commanded 
the  said  Francis  Ede,"  &c.  (setting  out  the  writ) ;  "  that  the 
said  Francis  Ede  did  thereupon  afterwards,  to  wit,  on  the 
27th  of  January,  a.  d.  1846,  duly  cause  ah  appearance  to 
be  entered  for  him  in  this  Court  to  the  said  writ  at  the  suit 
of  the  plaintiff,  and  that  the  plaintiff  afterwards,  to  wit,  on 
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the  23rd  day  of  February,  in  the  year  last  aforesaid,  duly  1846. 
declared  against  the  said  Francis  E^e  in  this  Court  in  the 
said  action"  (the  plea  then  set  out  the  declaration  in  the 
action  against  Francis  Ede);  "that  the  plaintiff  issued  the 
said  writ  against  the  said  Francis  Ede,  and  declared  there- 
upon for  and  in  respect  of  the  same  identical  breach  of 
the  same  identical  promises,  as  the  breach  of  the  promises, 
and  the  promises,  in  the  declaration  in  this  suit  mentioned ; 
and  that  the  declaration  in  this  suit  contains  no  other  or 
different  breach  of  promise,  or  promise  or  cause  of  action, 
than  the  promise,  breach  of  promise,  and  causes  of  action, 
mentioned  in  the  said  declaration  against  the  said  Francis 
Ede;  and  that  the  said  writ  and  action  so  sued  out  and 
prosecuted  against  the  said  Francis  Ede  is  still  depending 
in  thb  Court"  Verification  and  prayer  of  judgment  that 
the  writ  and  declaration  be  quashed. 
Demurrer  and  joinder. 

Cromptony  in  support  of  the  demurrer.  The  plea  is  bad 
in  substance  and  in  form.  It  is  a  plea  altogether  novel, 
and  without  precedent.  It  attempts  to  set  up  the  pendency 
of  another  action  against  a  stranger  to  this  suit.  The  fact 
of  another  action  depending  for  the  same  cause  may  be 
pleaded  in  abatement ;  Com.  Dig.y  tit.  "  Abatement  (H.  24) ; 
Sparn/*s  case  (a) ;  but  that  rests  upon  the  principle  of  law, 
"  nemo  debet  bis  vexari  pro  eadem  causa ;"  The  Earl  of 
Bedford  v.  27ie  Bishop  of  Exeter  (b).  Here  the  first  action 
is  against  a  different  person.  The  proper  course  would 
have  been  to  plead  in  abatement  the  nonjoinder  of  the 
defendant  in  the  other  action,  and  if  a  second  action  were 
then  brought  against  both  defendants,  the  pendency  of  the 
former  action  against  the  co-defendant  might  be  pleaded, 
or  the  defendant  might  apply  to  the  Court  to  stay  pro- 
ceedings as  vexatious. 

The  Court  then  called  on 
(a)  6  Rep.  61.  (6)  Hobart,  137. 
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1846.  Bramwell^   to  support  the  plea.     Unless  this  plea  be 

^^^1^^^    allowed,  the  plaintiff  might  recover  the  debt  thirty  times 
V-  over,  for  he  might  bring  as  many  actions  against  different 

persons  for  the  very  same  debt  The  Court  will  only 
exercise  its  equitable  jurisdiction  where  a  party  has  a  right 
to  ask  it  by  reason  of  hb  having  some  legal  answer  to  the 
proceedings.  [Pollock^  C.  B. — The  Court  will  never  permit 
its  process  to  be  used  for  the  purpose  of  oppression.]  The 
plaintiff  might  proceed  with  the  several  actions  in  such 
a  way  that  the  judgment  recovered  in  one  could  not  be 
pleaded  in  bar  of  the  others.  Where  a  second  action  is 
brought  against  the  same  party  for  the  same  cause  during 
the  pendency  of  the  first  action,  there  can  be  no  doubt 
that  the  matter  may  be  pleaded  in  abatement.  Then  the 
other  side  must  contend  that  the  plea  is  not  available  if 
both  actions  are  commenced  at  the  same  time  against  a 
different  defendant,  though  for  the  very  same  cause.  In 
Sparrj/s  case  (a),  one  "  Owen  brought  an  action  on  the 
case  against  Sparry,  of  trover  of  a  certain  quantity  of  cotton 
yam,  and  selling  it  to  persons  unknown,  and  conversion  to 
his  own  use:  the  defendant  pleaded,  that  the  plaintiff  had 
another  action  on  the  case  depending  in  the  King's  Bench 
for  the  same  trover  and  conversion  of  the  same  goods ;  and 
this  suit  is  prosecuted  pending  the  other;  and  demanded 
judgment  of  the  bill:  and  thereupon  the  plaintiff  did 
demur  in  law.  And  it  was  resolved  by  Sir  Roger  J/awmjooc?, 
Chief  Baron,  and  the  whole  Court  of  Exchequer,  that  the 
bill  should  abate  for  two  reasons :  first,  because  by  the  rule 
of  law  a  man  shall  not  be  twice  vexed  for  one  and  the 
same  cause,  nemo  debet  bis  vexari  si  constet  curiae  quod 
sit  pro  una  et  eadem  causa."  [^Alderscn^  B. — How  does  the 
present  case  fall  within  that  principle  ?  The  defendant  is  not 
"  twice  vexed,"  for  he  b  a  stranger  to  the  other  suit.  Each 
defendant  might  plead  the  nonjoinder  of  the  other,  and  so 
give  a  better  writ.    Then  if  the  plaintiff  sued  out  two  writs 

(a)  5  Rep.  61. 


GOLDNEY. 
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against  each,  the  parties  would  be  "  twice  vexeA'^     In  the        1846. 

case  of  King  v.  Hoare  (a),  it  was  held  that  a  judgment     ^J^^^ 

recovered  against  one  of  several  joint  contractors,  might  be 

pleaded  in  bar  to  an  action  against  another  co-contractor ; 

and  the  same  principle  will  apply  to  the  present  case.    The 

statute  3  &  4  Wm.  4,  c.  42,  s.  8  (which  takes  away  the  right 

of  pleading  in  abatement  the  nonjoinder  of  co-contractors 

who  are  not  within  the  jurisdiction  of  the  Court),  supports 

the  view  contended  for;  since  the  Legislature  would  not 

have  taken  away  the  right  to  plead  the  nonjoinder,  unless 

they  considered  that  the  party  had  his  remedy  by  pleading 

the  pendency  of  another  action.     If  it  were  not  so,  the 

effect  of  that  statute  would  be  this ;  that  if  the  defendant 

in  the  first  action  merely  left  the  kingdom  for  a  fortnight, 

a  second  action  would  be  immediately  maintainable  against 

the  other  co-contractor.     In  actions  of  tort  a  defendant 

cannot  plead  the  nonjoinder  of  a  joint  tort  feazor ;  but  a 

plea  like  the  present  would  be  good,  as  appears  from  the 

cases  of  Boyce  v.  Bayliffe  (i),  and  Boyce  v.  Douglas  (c). 

The  first  was  an   action  for  assaulting   and   imprisoning 

the  plaintifi^  on  board  a  ship ;  per  quod,  the  plaintiff  was 

obliged  to  leave  that  ship,  and  take  his  passage  home  on 

board  another.     In  the  second  action  the  plaintiflf  declared 

in  the  same  manner,  and  it  appeared  in  evidence  that  when 

the  defendant  in  the  first  action  was  about  to  put  the 

plaintiff  in  irons,  the  defendant  in  the  second  action  held 

up  the  butt  end  of  a  musket  to  him  in  a  menacing  manner, 

and  threatened  to  strike   him.     Lord  Ellenborough  said, 

"  That  as  the  trespass  in  the  second  action  was  substantially 

the  same  as  that  in  the  other,  the  defendant  might  have 

pleaded  in  abatement  the  pendency  of  another  suit."  In  the 

case  of  The  Earl  of  Bedford  v.  The  Bishop  of  Exeter  (rf), 

a  quare  impedit  was  brought  against  two  persons,  pending 

a  former  action  against  one  of  them,  and  the  matter  being 

(a)  Ante,  vol.  2,  p.  3S2 ;  S.  C.  (c)  1  Caropb.  60. 

13  M.  &  W.  494.  {it)  Hob.  137. 

{b)  1  Campb.  58. 
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1846.        pleaded  in  abatement,  it  was  held  a  good  answer  for  both. 

H^BY  ^'  ^  difficult  to  see  how  the  plea  could  have  been  a  good 
^'  answer  for  the  defendant  who  was  not  sued  in  the  former 

action,  unless  the  plea  would  also  have  been  good  if  he 
had  been  sued  alone  in  the  second  action.  The  case  of 
Rawlinson  v.  Oriett  (a)  in  some  degree  supports  the  argument 
on  either  side.  That  was  an  action  of  trespass  against  two 
defendants,  to  which  they  pleaded  in  abatement  that  the 
plaintiff  had  sued  a  bill  against  one  of  them  for  the  same 
trespass  which  was  yet  depending  on  demurrer  to  the  plea. 
HoUy  C.  J.,  said,  "  The  reason  why  another  action  pending 
shall  abate  the  subsequent  action  is,  because  of  the  double 
vexation;  now  the  other  is  not  vexed,  and  therefore  no 
reason  that  it  should  abate  as  to  the  whole.  Where  you 
plead  a  misnoTner^  it  shall  abate  only  as  to  him,  unless 
where  the  death  of  one  shall  abate  the  writ,  as  when  upon 
a  joint-contract,  otherwise  if  in  trespass."  And  Eyre^  J., 
said,  "  According  to  the  case  of  Ferrers  v.  ArdeUy  Cro. 
Eliz.  668,  the  other  defendant,  who  is  privy  to  the  action, 
being  party  in  the  trespass,  may  take  advantage  of  it,  to 
plead  in  bar  where  there  is  a  recovery  or  bar  in  another 
action,  and  no  reason  why  he  may  not  as  well  in  abate- 
ment." According  to  the  report  of  the  same  case  in 
Carthew  (i),  Holt^  C.  J.,  doubted,  but  the  other  three 
Judges  inclined,  that  the  plea  was  good  as  to  both  the 
defendants.  [Polhck^  C.  B. — In  Own.  Dig.  tit  "  Audita 
Querela^ {A)y  it  is  said,  "  If  upon  a  joint  trespass  by  A.  and  B. 
there  be  a  recovery  against  A.  in  C.  B.  upon  a  declaration 
in  Loudon,  and  against  B.  in  B.  R.  upon  a  declaration  in 
another  county,  and  A.  pays  the  whole,  B.  after  he  is  taken 
shall  have  an  audita  querela,"  for  which  a  case  is  cited  from 
Sir  fPnL  Joneses  Reports,  377.]  In  cases  where  an  action 
is  brought  to  recover  anything  in  specie,  as  in  detinue  for 
a  horse,  it  is  evident  that  the  plaintiff  could  not  recover 
against  two  defendants  in  separate  actions,  which  shews 

(a)  1  Show.  75.  (6)  Page  90. 
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1846.  Lord  Ellenbarough^  that  in  the  case  of  a  tort  you  may  bring 
an  action  against  A.,  and  if  you  afterwards  bring  another 
action  against  B.  for  the  same  tort,  B.  can  plead  in  abate- 
ment the  pendency  of  the  other  action  against  A.  I  admit 
that  if  Mr.  Bramwell  were  correct  in  that  position,  k  fortiori 
the  plea  would  be  good  in  the  case  of  a  contract  There  is 
no  precedent,  however,  in  any  of  the  books  of  a  plea  of 
the  pendency  of  another  action  against  another  person  for 
the  same  injury,  and  I  am  sure  there  is  no  authority  to  be 
found  in  any  writer,  except  that  remark  of  Lonl  Ellen-- 
boroughj  which  has  been  adopted  in  Mr.  Chitty^s  Work  on 
Pleading  (a).  Long  before  that  period.  Chief  Justice  Holty  in 
the  case  which  has  been  cited  from  Shower  and  Carthew  (6), 
doubted  whether,  where  an  action  of  trespass  was  brought 
against  two,  they  could  plead  the  pendency  of  another 
action  against  one,  even  where  there  was  an  identity 
betwen  the  parties,  and  where  one  of  the  parties  was 
apparently  twice  vexed ;  and  he  seemed  to  think  that  the 
plea  was  only  available  as  to  that  one,  and  that  the  action 
might  go  on  against  the  other.  But  there  is  no  reason  for 
supposing  that  any  of  the  Judges  would  have  thought  that 
the  doctrine  of  not  being  twice  vexed  would  a[)ply,  if  the 
plea  had  been  that  of  the  pendency  of  another  action  against 
another  person.  What  then  is  the  proper  course  to  pursue 
in  a  case  like  the  present  ?  Rrst  let  us  consider  the  prac- 
tice before  the  3  &  4  Wm.  4,  c,  42,  s.  8,  which  requires 
that  the  persons  named  in  a  plea  in  abatement  shall  be 
stated  not  only  to  be  alive,  but  within  the  jurisdiction  of 
the  Court,  and  their  residence  given.  Now  here,  Ede, 
who  was  first  sued,  might  have  pleaded  in  abatement  the 
nonjoinder  of  the  co- con  tractor.  He  does  not  do  so ;  and 
then  another  contractor  is  sued.  The  proper  course  then 
is  not  to  plead  the  pendency  of  the  former  action,  but  first 
to  get  all  the  parties  before  the  Court,  and  if  another  action 


(a)  See  I  Chit.  PI.  pp.  79,  80,  6th  ed. 

{b)  RawHuson  v.  Oriet,  t\  Show.  75;  S.  C.  Carthew,  96. 
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is  brought  against  them,  to  plead  the  peadeacy  of  the  first  1846. 
action,  and  so  compel  the  plaintiff  to  discontinue.  Prior 
to  the  passing  of  the  statute  3  &  4  Wm.  4,  c.  42,  such  was 
the  state  of  the  law,  and  there  would  have  been  a  complete 
answer  to  any  observation  as  to  the  hardship  or  injustice  in 
cases  like  the  present ;  for  only  one  action  could  have  been 
brought  if  the  defendant  took  the  proper  steps  to  prevent 
any  other  suit.  Then  comes  the  statute  which  prevents  a 
plea  in  abatement,  unless  it  be  alleged  that  all  the  parties 
are  within  the  jurisdiction  of  the  Court  It  is  argued,  that 
because  that  statute  passed,  we  ought  either  to  mould  the 
rules  of  pleading  so  as  to  prevent  injustice,  or  to  infer  that 
such  was  the  state  of  the  rules  of  pleading,  and  that  the 
Legislature  framed  the  statute  with  reference  to  them.  I 
do  not  think  that  we  can  adopt  Mr.  BramweWs  view,  and 
alter  the  rules  of  pleading,  because  the  statute  has  created  an 
impediment  in  the  way  of  pleading  in  abatement  We 
ought  not  to  conclude  that  the  statute  intended  to  produce 
that  effect,  and  I  own  it  appears  to  me  that  the  statute 
passed  without  reference  to  the  rules  of  pleading,  in  order 
to  prevent  a  manifest  injustice  which  arose  from  the  power 
of  a  defendant  to  plead  in  abatement  the  nonjoinder  of 
persons  not  within  the  jurisdiction.  If  the  effect  of  that 
shall  have  been  to  make  all  joint  contracts  where  one  party 
is  out  of  the  kingdom  practically  joint  and  several  contracts, 
I  do  not  know  that  any  very  great  mischief  is  done,  because 
upon  application  to  the  equitable  jurisdiction  of  the  Court, 
it  would  take  care  to  prevent  injustice.  Mr.  BramweU 
ssLy%  that  he  would  rather  have  a  legal  right  which  he  may 
demand  and  prosecute,  and,  if  necessary,  take  to  a  Court 
of  error,  than  a  right  to  apply  to  the  equitable  jurisdiction 
of  the  Court.  I  am  glad  on  the  present  occasion  that  the 
legal  right  claimed  may  be  carried  to  a  Court  of  error.  It 
is  a  satis&ction  to  know  that  our  decision  is  liable  to  be 
overruled  by  a  Court  of  error.  I  decide  this  case  upon  the 
principle  that  the  statute  3  &  4  Wm.  4,  c.  42,  has  nothing 
to  do  with  the  question — that  it  operates  in  no  way  to  alter 
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184C.        the  rules  of  pleading  which  existed  before  the  statute  passed, 
Henry        when  the  regular  course  would  have  been  to  bring  all  the 
^    ^'  joint  contractors  before  the  Court,  and  when  they  were 

there  to  plead  the  pendency  of  the  other  action,  and  so 
compel  the  parties  to  give  up  one  action  or  the  other. 
This  plea  seems  to  me  to  be  founded  on  a  right  to  plead 
in  abatement,  and  yet  it  is  wanting  in  several  matters  in 
respect  of  which  alone  a  plea  in  abatement  can  be  main- 
tained. There  is  no  averment  that  the  party  is  alive,  or 
that  he  is  within  the  jurisdiction  of  the  Court,  but  the  plea 
proceeds  upon  the  footing  that  there  might  be  a  plea  in 
abatement,  and  yet  abstains  from  those  allegations  which 
are  necessary  to  make  such  a  plea  good. 

Alderson,  B. — I  am  of  the  same  opinion.  The  prin- 
ciple on  which  the  plea  of  "another  action  pending"  is  to 
be  maintained  is,  that  the  same  person  ought  not  to  be 
twice  vexed  for  the  same  cause.  How  does  this  plea  raise 
that  point?  The  defendant  pleads  that  A.  B.  is  jointly 
liable  with  him  on  the  contract  sued  on :  that  A.  B.  has 
been  sued  on  that  contract,  and  that  the  action  is  pending 
against  A.  B.  How  does  that  shew  that  the  present 
defendant  is,  or  necessarily  would  be,  twice  vexed  for  the 
same  cause  ?  If  that  were  so,  Mr.  BramwelVs  argument 
would  be  well  founded.  If  the  defendant  followed  the 
proper  course  of  law,  he  would  not  be  twice  vexed.  We 
must  assume  what  is  stated  in  the  plea,  namely,  that  this  is 
a  joint  contract  by  the  defendant  and  E^e,  and,  if  so,  the 
defendant  has  a  perfect  right  to  plead  in  abatement  the 
nonjoinder  of  Ede.  In  that  case  the  plaintiff  could  only 
succeed  by  bringing  a  joint  action  against  the  defendant 
and  Ede,  and  then  it  would  be  competent  for  Ede  to  plead 
in  abatement  that  another  action  was  pending  against  him 
for  the  same  cause;  and  then  there  would  be  no  double 
vexation.  So  that  without  saying  any  thing  more  in  the 
matter,  the  plea  is  bad.  If  there  were  any  mode  in  which 
by  law  a  party  could  enforce  two  judgments  for  the  same 
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debt,  Mr.  Bramwell  would  be  right  in  bis  argument ;  but 
that  is  not  so. 

RoLFE,  B. — I  am  of  the  same  opinion.  The  case  must 
be  considered  independently  of  the  late  statute  3  &  4  Wm.  4, 
c.  42.  When  two  or  more  persons  enter  into  a  joint  con- 
tract, and  one  alone  is  sued  in  respect  of  it,  the  proper 
course  is  to  plead  in  abatement  the  nonjoinder  of  the  co- 
contractor.  That  enables  the  plaintiff  to  discontinue  that 
action,  and  commence  a  fresh  action  against  both.  The 
statute  proceeds  on  the  assumption,  that,  for  some  reason, 
the  then  existing  practice  was  inconvenient.  Practically 
we  know  what  the  inconvenience  was — that  it  embarrassed 
plaintiffs,  and  was  a  sort  of  bar  to  their  recovering,  when 
persons  whom  it  was  necessary  to  join  were  abroad,  or 
could  not  be  found.  In  order  to  remedy  that,  the  statute 
imposed  upon  the  party  pleading  in  abatement  the  necessity 
of  averring  that  the  persons  not  joined  were  within  the 
jurisdiction  of  the  Court.  I  confess  it  seems  to  me  a  very 
strange  proposition  to  argue  from  this,  that  there  must  have 
been  some  other  relief  by  a  plea  in  abatement,  as  to  which 
the  books  are  entirely  silent  I  see  no  injustice  worked  by 
the  statute,  even  giving  full  force  to  Mr.  BramweWs  argu- 
ment, for  the  defendant  may  get  rid  of  the  difficulty  by 
paying  what  must  be  admitted  to  be  a  just  debt,  and  which 
he  would  be  compelled  to  do  sooner  or  later.  The  only 
difficulty  I  have  felt  has  arisen  from  the  principle  of  the 
decision  of  this  Court  in  the  case  of  King  v.  Hoare  (a) ;  but 
that  case  proceeded  on  the  ground  that  by  the  judgment 
the  matter  had  passed  in  rem  judicatam,  and  that  all 
contract  was  at  an  end.     That  is  quite  inapplicable  here. 

Platt,  B. — I  am  of  the  same  opinion.  The  objection 
here  is,  that  another  action  is  pending  against  another 
person  who  is  alleged  to  be  a  joint  contractor  with  the 

(a)  Ante,  vol.  2,  p.  382 ;  S.  C.  13  M.  &  W.  494. 
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1840. 


Henry 

V. 
GohDNEY. 


defendant.  Suppose  tlie  former  aetion  goes  on,  how  could 
this  defendant  be  liable  to  the  judgment  or  execution? 
In  the  case  adverted  to  of  The  Earl  of  Bedford  v.  The 
Bishop  of  Exeter  {a\  one  of  the  defendants  was  a  defendant 
in  both  actions,  and  the  judgment  and  execution  in  both 
would  have  touched  him.  Here,  as  soon  as  the  judgment 
is  signed  in  the  one  action,  it  may  be  pleaded  puis  darrein 
continuance  as  to  the  other.  But  suppose  that  both  actions 
proceed  together,  still  the  same  person  is  not  twice  vexed ; 
and  the  parties  would  have  a  ri^ht  to  apply  to  the  equitable 
jurisdiction  of  the  Court  It  therefore  seems  to  me  that 
the  plea  is  bad. 

Judgment  of  respondeat  ouster. 

(a)  Hob.  137. 


In  an  action 
by  an  allottee 
or  shares  in 
an  abortive 
railway  com- 
panj  against 
a  provisional 
committee- 
man to  recover 
back  the 
deposit,  tbo 
Court  will 
order  the 
defendant  to 
allow  the 
plaintiff  to 
mspect  and 
take  a  copy 
of  the  Par- 
liamentary 
contract  and 
subscribers* 
afrceroent, 
if  it  appear 
that  those 
documents 
are  in  the 
possession  or 
control  of  Uie 
defendant. 


Steadman  V,  Ardkn. 

JL  HIS  was  an  action  for  money  had  and  received  brought 
by  an  allottee  of  shares  in  a  railway  scheme,  called  "  The 
Dublin  and  Armagh  Railway  Company,"  against  one  of 
the  provisional  committee,  to  recover  back  the  deposit  paid 
on  the  allotment  of  shares. 

Willes  had  obtained  a  rule,  calling  on  the  defendant  and 
his  attorney  to  shew  cause  why  the  plaintiflf  or  his  attorney 
should  not  be  at  liberty  to  inspect  and  take  copies  of 
certain  documents  called  the  '^Parliamentary  Contract" 
and  ^'  Subscribers'  Agreement"  of  the  Dublin  and  Armagh 
Railway  Company.  The  affidavits  in  support  of  the 
application  stated  that  these  documents  had  been  signed 
by  both  the  plaintiff  and  the  defendant;  and  that  the 
plaintiff  was  an  allottee  of  shares  in  the  railway  company, 
and  that  the  action  was  brought  to  recover  the  amount  of 
the  deposit  money  paid  on  these  shares.  The  affidavit 
described  the  first  of  these  documents  to  be  a  contract. 


Aides. 


TRINITY   TERM,    9    VICT.  1^ 

"copies  whereof  are  required  by  the  standing  orders  of  1846. 
Parliament  to  be  deposited  in  certain  offices  before  appli-  g^^^^^J 
cation  to  Parliament  for  a  bill  to  authorize  the  execution  of 
any  railway,  and  in  which  are  set  forth  the  name,  descrip- 
tion, and  place  of  abode  of  every  subscriber,  his  signature 
to  it,  the  amount  of  his  subscription,  with  the  amount 
which  he  has  paid  up,  and  the  names  of  the  parties  wit- 
nessing each  signature,  and  the  date  of  the  same  respectively; 
and  in  which  are  contained  certain  covenants  by  the 
subscribers  for  payment  of  the  amount  of  the  money 
sabscribed  by  them,  and  giving  certain  powers  to  the 
directors  in  respect  of  the  same."  The  subscribers'  agree- 
ment was  stated  on  information  and  belief  to  be  "  a  deed 
executed  by  the  subscribers  to  and  with  the  provisional 
committee  of  the  said  company,  containing  divers  terms, 
provisions,  and  stipulations  for  the  formation  of  the  com- 
pany, and  for  carrying  out  the  object  thereof;  and,  among 
other  things,  regulating  the  relation  between  the  subscribers 
and  the  shareholders  of  the  company,  and  the  directors 
and  the  provisional  committeemen  thereof,  and  shewing 
the  terms  by  which  the  subscribers  and  shareholders, 
and  directors  and  provisional  committeemen,  respectively 
became  such.*'  The  affidavit  also  stated  that  these 
documents  were  in  the  possession  or  control  of  the 
defendant  or  his  attorney,  who  was  also  solicitor  to  the 
company;  and  that  no  copy  of  them  had  been  furnished 
to  the  plaintiff,  and  that  he  was  unacquainted  with  the 
particulars  of  their  contents,  and  was  advised  and  believed 
that  an  inspection  or  copy  of  them  was  necessary  for  the 
purpose  of  framing  his  case. 

BramtoeU  shewed  cause.  The  plaintiff  does  not  shew  in 
what  way  an  inspection  of  these  documents  is  necessary 
for  his  case,  neither  does  it  appear  in  what  stage  the  pro- 
ceedings are.  In  The  Mayor  of  Arundel  v.  Holmes  (a),  the 
purpose  for  which  the  plaintiff  required  the  deed  was 
(a)  8  Dowl.  US. 

VOL.  IV.  C  D.    &   L. 
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distinctly  shewn.  Besides,  the  Court  will  not  interfere 
except  where  the  action  is  brought  on  the  particular 
instrument,  the  inspection  of  which  is  required.  In 
Pickering  v.  Noyes  {a\  the  Court  say,  "  is  there  any  case 
where  a  deed  has  been  ordered  to  be  produced,  unless  it 
has  been  deposited  in  the  hands  of  the  holder  as  a  trustee 
for  others  only,  or  for  others  jointly  with  himself?"  There 
is  a  further  objection  to  the  application,  namely,  that  the 
defendant*s  attorney  holds  these  documents  on  behalf  of 
the  company  as  their  professional  adviser,  and  he  would  be 
guilty  of  a  breach  of  duty  in  disclosing  their  contents. 

fFiUes,  in  support  of  the  rule,  cited  Dae  d.  Morris  v. 
Roe  (i),  and  Chamock  v.  Lumley  (e). 

Pollock,  C.  B. — The  rule  must  be  absolute.  The  case 
of  Morrow  v.  Sanders  (d)  decided,  that  if  one  part  of  a  deed 
be  executed  by  the  plaintiff  alone,  but  remain  in  the  pos- 
session of  the  defendant's  attorney,  the  Court  will  order 
him  to  give  an  inspection  and  copy  of  it  to  the  plaintiff, 
and  the  affidavit  for  such  inspection  need  not  set  out  the 
plaintiff^s  cause  of  action.  That  seems  to  me  precisely  in 
point.  Here  the  defendant  does  not  deny  that  these 
documents  are  in  his  possession,  or  within  his  control ;  and 
it  may  be  most  important  for  the  plaintiff  to  know  the 
conditions  on  which  he  signed  the  agreement ;  for  perhaps 
they  may  altogether  put  an  end  to  his  right  of  action ;  or  it 
may  be  that  the  agreement  contains  a  stipulation  that  if 
the  scheme  is  not  carried  into  effect,  the  money  deposited 
shall  be  returned.  It  will  probably  answer  all  purposes  to 
make  this  rule  absolute  against  the  defendant  only,  and  if 
he  comes  to  shew  cause  against  an  attachment  for  not 
obeying  it,  we  shall  see  whether  or  not  he  has  these 
documents  in  his  power. 

(a)  1  B.  &  C.  262 ;  S.  C.  2  D.  (c)  5  Scott,  438. 

&  R.  356.  (d)  3  Moore,  671 ;  S.  C.  1  Brod. 

ib)  1  M.  &  W.  207.  &  B.  318. 
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Alderson,  B. — The  general  rule  is,  that   where  two        18^6. 
parties  execute  a  deed,  and  one  of  them  has  possession  of    ^I^^dma^ 
it,  he  holds  it  as  a  sort  of  trustee  for  both.     The  present 
case  comes  within  that  rule. 

RoLFE,  R — It  is  clear  that  these  deeds  regulate  the 
relation  and  rights  of  the  plaintiff  and  defendant,  and  that 
the  plaintiff  cannot  safely  go  on  with  this  action  without  an 
inspection  of  them. 

Rule  absolute  accordingly  (a). 

(a)  See  in  addition  to  the  cases  cited,  ChokUffv,  F^Mer,  ante,  vol.  2, 
p.  661;  S.C.  UM.  &W.  4. 


Peyton  v.  Wood. 

In  this  case,  the  writ  of  summons,  issued  on  the  3rd  of  A  writ  of 
November,  1845,  and  a  distringas  to  compel  an  appearance,  n|^^^ 
was  obtained  on  the  29th  of  April,  1846.  J^ulJLble 

time  after 
Humphrey  had  obtained  a  rule,  calling  on  the  plaintiff  to  of  a  preyioui 
shew  cause  why  the  writ  of  distringas  should  not  be  set  '^*^»'™- 
ande,  on  the  ground  that  it  issued  more  than  four  months 
after  the  issuing  of  the  writ  of  summons. 

Baoill  shewed  cause.  A  writ  of  distringas  may  issue, 
although  the  four  months  during  which  the  writ  of  summons 
is  in  force  have  expired.  The  previous  cases,  to  the 
contrary,  must  be  considered  as  overruled  by  Norman  v. 
Winter  (a) ;  Bromage  v.  Ray  (4),  and  Pearce  v.  Swain  (c). 

Humfrey^  in  support  of  the  rule,  relied  on  Lemon  v. 
Lemon  (</),  and  Abbotts  v.  Kelly  (e). 

(a)  6  Bing.  N.  C.  279 ;  S.  C.  &  W.  643. 
7  Scott,  261 ;  7  Dowl.  304.  (d)  2  Scott,  606. 

(6)  9  Dowl.  559.  (e)  4  ScoU,  256 ;  S.  C.  3  Bing. 

(e)  9  DowL  724  ;  S.  C.  7  M.  N.  C.  478 ;  6  DowL  478. 
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Pollock,  C.  B. — The  rule  must  be  discharged.  The 
cases  relied  upon,  in  support  of  the  application,  have  been 
long  since  overruled.  In  the  case  of  Pearce  v.  Swain  (a), 
my  Brother  Parke  says,  "  it  is  now  settled  by  the  case  of 
Norman  v.  Winter  (A),  that  a  distringas  may  issue,  and  bear 
teste  after  the  expiration  of  a  previous  writ  of  summons. 
The  Court  of  Common  Pleas  had  indeed  held,  in  a  former 
case,  that  a  distringas  so  issued  was  irregular,  but  they  were 
afterwards  satisfied  that  they  were  wrong ;  and  in  the  case 
of  Norman  v.  Winter  they  overruled  their  former  decision." 
It  may,  perhaps,  be  a  question  for  the  Court,  whether  the 
distringas  has  issued  within  a  reasonable  time  after  the 
expiration  of  the  four  months;  but  it  certainly  is  not  irregular. 

Alderson,  B. — A  party  may  enter  an  appearance  after 
the  vmt  of  summons  has  expired.  Suppose  personal 
service  of  the  writ  on  the  very  last  day,  the  defendant  would 
have  eight  days  within  which  to  appear,  and  I  do  not  see 
why  a  distringas  may  not  in  like  manner  issue  after  the 
expiration  of  the  writ. 

RoLFE,  B. — The  3rd  section  of  the  Uniformity  of  Process 
Act  (2  Wm.  4,  c.  39),  enacts,  "  that  in  case  it  shall  be  made 
to  appear  by  aflBdavit,  to  the  satisfaction  of  the  Court,"  &C.,. 
'*  that  any  defendant  has  not  been  personally  served  with 
any  such  vnit  of  summons,"  &c.,  '*  and  has  not,  according  to 
the  exigency  thereof,  appeared  to  the  action,  and  cannot  be 
compelled  so  to  do  without  some  more  efficacious  process, 
then  and  in  any  such  case  it  shall  be  lawful  for  such  Court," 
&C.,  "  to  order  a  writ  of  distringas  to  be  issued,"  &c  The 
statute,  it  seems,  is  silent  as  to  the  time  vnthin  which  a 
writ  of  distringas  may  issue. 

Rule  discharged. 

(a)  9  Dowl.  724;  S.  C.  7  M.  (*)  5  Bing.  N.  C.  279 ;  S.  C. 
&  W.  543.  7  Scott,  251 ;  7  Dowl  304. 
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1846. 

Kemp  v.  Watt. 


Assumpsit.    The  first  count  of  the  declaration  was  To 

on  a  bill  of  exchange  drawn  by  the  plaintiff  upon  and  •gminst  ac- 


ofa 

ex- 


accepted  by  the  defendant,  for  payment  of  50il  four  months  ^[^ 
afterdate.  dumge,  with 

The  declaration  also  contained  a  count  for  money  lent,  mooej  lent, 
and  a  count  for  money  due  upon  an  account  stated.  defendant 

Plea  to  first  count     That  before  and  at  the  time  of  the  ^^^^ 
making  of  the  said  bill  of  exchange,  the  defendant  exercised  employed  by 
and  carried  on  the  profession  and  business  of  an  historical  engrave  a 
engraver,  and  had  then  been  and  was  retained  and  em-  foJ^eSun' 
ployed  in  his  said  profession  and  business  by  certain  persons  ^J^Q^i  n© 
carrying  on   the   trade   and   business   of  printsellers  and  hada^eedto 
publishers,  under  the  name,  style,  and  firm  of  Henry  Graves  Account  of  the 
and  Ca,  to  engrave  on  copper  a  certain  print  or  engraving  J^  rmonS^ 

and  there- 
upon, m  oon- 
aderation  tliat  the  defendant,  wUk  the  assent  of  G.  ^  Co,,  and  at  the  request  of  the  plaintiff, 
woald  suffer  and  permit  the  plaintiff  to  receive  from  G.  &  Co.  so  much  of  the  said  instalments 
as  should  amount  to  the  sum  of  money  in  the  bill  specified,  the  plaintiff  agreed  to  take  pay- 
ment of  the  bill  out  of  such  instalments,  and  tu  discharge  the  defendant  from  the  performance 
of  the  promise.  The  plea  then  averred  that  the  plaintiff,  in  pursuance  of  the  agreement  received 
of  G.  and  Co.  4(M.,  being  the  first  instalment ;  and  although  another  instalment  was  due,  and 
the  same  was  suflBcient  to  satisfy  the  residue  of  the  bill,  the  plaintiff,  of  his  own  wrouff,  omitted 
to  obtain  and  procure  it  from  G.  &  Co.  Replication,  that  m  consideration  that  the  defendant, 
with  the  assent  of  G.  &  Co.,  at  the  reouest  or  tho  plaintiff,  would  suffer  and  permit  the  plaintiff 
to  receive  from  G.  &  Co.  so  much  of  the  said  instalments  as  should  amount  to  the  sum  of 
money  in  the  bill  specified,  the  plaintiff  did  not  agree  to  take  payment  of  the  bill  out  of  such 
instalment,  and  to  discharge  the  defendant  from  the  performance  of  the  promise :  Held,  on 
special  demurrer,  that  the  replication  was  bad,  inasmuch  as  it  was  uncertain  wnether  the  plaintiff 
meant  to  put  in  issue  the  consideration  or  the  agreement,  or  both.  Held  also,  that  the  plea  was 
badv  for  not  shewing  such  an  agreement  between  the  three  parties  as  would  give  the  plaintiff  a 
right  of  action  agaiust  G.  &  Co. 

The  defendant  also  pleaded  to  the  money  counts,  as  to  50^  parcel,  &c.,  that  before  any 
breach  of  the  promise  in  those  counts  mentioned,  the  plaintiff  maoe  a  bill  of  exchange  for  the 
payment  of  50/.  four  months  after  date,  and  that  defendant  accepted  the  bill  and  delivered  the 
same  to  the  plaintiff,  who  then  accepted  the  same  in  discharge  of  the  sum  of  60/.  parcel,  ftc., 
and  then  indorsed  and  delivered  the  same  to  S.,  who  from  tnence  hitherto  hath  been,  and  still 
is,  the  holder  of  the  bill,  and  entitled  to  sue  thereon.  Replication  :  that  defendant  did  not  nay 
the  bill,  and  that  Sharp  returned  it  to  the  plaintiff,  who  thereby  then  became  and  was  the  holder 
thereof,  and  so  remained  and  continued  until  and  at  the  time  of  the  commencement  of  thb  suit, 
and  still  is  the  holder  thereof.    Verification. 

There  was  a  similar  plea  alleging  payment  to  S.  while  he  was  the  holder  of  the  bill ;  to  which 
the  plaintiff  replied,  denying  the  payment,  and  alleging  that  S.  returned  the  bill  as  in  the  last 
plea. 

Heid,  on  special  demurrer,  that  the  two  last  replications  were  argumentative  denials  of  the 
allegation  in  the  pleas  that  S.  was  the  holder  of  the  bill,  and  that  the  replication)  should  have 
Goadttdcd  with  an  absque  hoc  that  S.  was  the  holder  of  the  bill. 
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1846.       after  a  picture  by  Edwin  Landscer,  to  wit,  a  picture  called 
^^^p        the  "  Hostelry  in  Olden  Time,"  for  a  large  sum  of  money, 
«'•  to  wit,  the  sum  of  1200i,  therefore  payable  to  the  defendant 

in  that  behalf;  and  the  said  H.  Graves  and  Co.,  in  con- 
sideration thereof,  afterwards  and  before  the  said  bill  of 
exchange  became  due  and  payable,  to  wit,  on,  &c.,  at  the 
request  of  the  plaintiff,  had  promised  and  agreed  to  pay  the 
defendant  for  and  on  account  of  the  said  engraving  certain 
sums  of  money  by  instalments,  to  wit  20L  on  the  9th  day 
of  February,  and  40/.  a  month  in  cash  thenceforward  for 
the  period  of  six  months ;  the  first  40/.  to  be  payable  on 
the  10th  day  of  March,  then  next  ensuing.  That  before  and 
at  the  time  when  the  said  bill  of  exchange  became  due  and 
payable,  the  defendant  was  unable  to  pay  the  same  accord- 
ing to  the  tenor  and  effect  thereof,  whereof  the  plaintiff 
then  had  notice.  And  thereupon,  heretofore,  and  whilst 
the  plaintiff  was  the  holder  of  the  bill,  and  before  the  same 
became  due  and  payable,  and  before  any  breach  of  the  said 
promise  in  the  said  first  count  mentioned,  to  wit,  on,  &c., 
in  consideration  that  the  defendant  with  the  assent  of 
H.  Graves  and  Co.,  and  at  the  request  of  the  plaintiff, 
would  suffer  and  permit  the  plaintiff  to  have  and  receive  of 
and  firom  EL  Graves  and  Co.  so  much  of  the  said  instal- 
ments of  40/.  as  should  amount  to  the  said  sum  of  money 
in  the  said  bill  of  exchange  specified ;  the  plaintiff  then 
agreed  to  accept,  receive,  and  take  payment  of  the  said  bill 
of  exchange  from  and  out  of  such  instalments,  and  to 
discharge  the  defendant  from  the  performance  of  the  promise 
in  the  first  count  mentioned.  Averment  that  afterwards, 
to  wit,  on,  &c.,  the  plaintiff  did  in  pursuance  and  part  per- 
formance of  the  said  agreement,  accept,  receive,  and  take 
of  and  from  H.  Graves  and  Co.  the  sum  of  40/.  being  the 
first  of  the  said  instalments ;  and  although  afterwards,  to  wit, 
on,  &c.,  another  of  the  said  instalments,  to  wit,  another  sum 
of  40/.,  became  due  and  payable,  and  the  same  was  sufficient 
to  satisfy  and  discharge  the  residue  of  the  said  sum  in  the 
said  bill  of  exchange  specified;  and  altliough  the  defendant 
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hath  never  had  or  received  the  said  last  mentioned  instal-  1846. 
menty  but  hath  always  hitherto  been  ready  and  willing  to  kTmf 
sofier  and  permit,  and  hath  always  hitherto  saSered  and  ^'^ 

permitted,  the  plaintiff  to  have  and  receive  of  and  from 
H.  Grraves  and  Ca  so  much  of  the  said  last  mentioned 
instalment  as  should  amount  to  the  said  residue  of  the  said 
sum  in  the  said  bill  of  exchange  specified ;  and  although 
the  said  H.  Graves  and  Ca  have  always  hitherto  been  in 
solvent  circumstances,  and  fully  able  to  pay  the  said  last 
mentioned  instalment;  of  all  which  premises  the  plaintiff 
then,  to  wit,  on,  &c«,  had  notice :  nevertheless,  the  plaintiff 
of  his  own  wrong  hath  hitherto  omitted  and  neglected  to 
obtain  and  procure  of  and  fipom  the  said  H.  Ghraves  and  Ca 
any  part  of  the  said  last  mentioned  instalment  By  means 
of  which  said  several  premises  the  defendant  hath  become 
and  is  wholly  exonerated,  released,  and  discharged  fix>m  the 
promise  in  the  first  count  mentioned,  and  the  performance 
thereo£     Verification. 

There  was  a  similar  plea  to  the  second  and  last  counts. 

Eighth  plea.  As  to  the  sum  of  50L,  parcel  of  the  monies 
in  the  second  and  last  counts  mentioned,  the  defendant 
says  that  afier  the  making  of  the  promise  in  those  counts 
respectively  mentioned,  and  before  any  breach  thereof,  and 
before  the  commencement  of  this  suit,  to  wit,  on,  &c.,  the 
plaintiff  made  his  bill  of  exchange  in  writing,  and  directed 
the  same  to  the  defendant,  and  thereby  required  the 
defendant  to  pay  to  the  plaintiff  or  order  50L  for  value 
received,  four  months  after  the  date  thereof:  and  the 
defendant,  at  the  request  of  the  plaintiff,  then  accepted  the 
said  bill  and  delivered  the  same  to  the  plaintiff,  who  then 
accepted  and  received  the  same  in  discharge  of  the  said 
sum  of  50Ly  parcel,  &c.,  and  then  indorsed  and  delivered 
the  same  to  one  W.  Sharp,  who  bom  thence  hitherto  hath 
been  and  still  is  the  holder  thereof  and  entided  to  sue  the 
defendant  upon  the  same.     Verification. 

Ninth  plea.  As  to  the  same  sum,  parcel,  &c.,  that  after 
the  making  of  the  said  promise,  &c.,  and  before  any  breach 
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1846.  thereof,  and  before  the  commencement  of  this  suit,  to  ivit, 
on,  &c.,  the  plaintiff  made  his  bill  of  exchange  in  writing, 
and  directed  the  same  to  the  defendant,  and  thereby 
required  the  defendant  to  pay  to  the  plaintiff  or  order  50/. 
for  value  received,  four  months  after  the  date  thereof;  and 
the  defendant,  at  the  request  of  the  plaintiff,  then  accepted 
the  said  last  mentioned  bill,  and  delivered  the  same  to  the 
plaintiff,  who  accepted  and  received  the  same  in  discharge 
of  the  said  sum  of  50^,  parcel,  &c.,  and  then  indorsed  and 
delivered  the  same  to  one  W.  Sharp,  who  then  became  and 
was  the  holder  and  entitled  to  payment  thereof;  that  whilst 
W.  Sharp  was  the  holder  and  entitled  to  payment  of  the 
said  last  mentioned  bill  of  exchange,  to  wit  on,  &c.,  the 
defendant,  and  one  J.  Kemp,  at  his  request  and  on  his 
account  and  behalf,  respectively  paid  to  the  said  W.  Sharp 
divers  sums  of  money,  in  the  whole  amounting  to  the  said 
sum  in  the  said  bill  of  exchange  specified,  and  the  same 
thereby  then  became  and  was  fully  paid,  satisfied,  and 
discharged.     Verification . 

Replication  to  first  pica.  That  in  consideration  that  the 
defendant,  with  the  assent  of  the  said  H.  Graves  and  Co., 
at  the  request  of  the  plaintiff,  would  suffer  and  pennit  the 
plaintiff  to  have  and  receive  of  and  from  H.  Graves  and  Co. 
so  much  of  the  said  instalments  of  40il  as  should  amount  to 
the  said  sum  of  money  in  the  said  bill  of  exchange  specified, 
he  the  plaintiff  did  not  agree  to  accept,  receive,  and  take 
payment  of  the  said  bill  of  exchange  from  or  out  of  such 
instalments,  and  to  discharge  the  defendant  from  the  per- 
formance of  the  said  promise  in  the  said  first  count  men- 
tioned ;  modo  et  forma. 

There  was  a  similar  replication  to  the  plea  to  the  second 
and  last  counts. 

Replication  to  the  eighth  plea.  That  the  said  bill  of 
exchange  in  that  plea  mentioned  became  due  and  payable 
before  the  commencement  of  this  suit,  to  wit,  on,  &c,  and 
the  defendant  did  not  pay  and  has  not  paid  the  amount  of 
the  said  bill  or  any  part  thereof,  although  the  same  was 
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duly  presented  to  him  for  payment  thereof  before  the  com-  1816. 
mencement  of  this  suit ;  and  that  the  said  W.  Sharp,  after  ^~£^^^ 
the  said  indorsement  of  the  said  bill  to  him,  and  before  the 
commencement  of  this  suit,  to  wit,  on,  &c.,  returned  the 
sud  bill  to  the  plaintiff,  who  thereby  then  became  and  was 
the  holder  thereof,  and  so  remained  and  continued  until 
and  at  the  time  of  the  commencement  of  this  suit,  and  still 
is  the  holder  thereof.     Verification. 

Replication  to  the  ninth  plea.  That  whilst  the  said 
W.  Sharp  was  the  holder  of  the  said  bill  of  exchange  in 
that  plea  mentioned,  the  defendant,  and  the  said  J.  Kemp, 
at  his  request  or  on  his  account  or  behalf,  did  not  nor  did 
either  of  them  pay  to  the  said  W.  Sharp  any  sums  of  money 
in  the  whole  amounting  to  the  said  sum  in  the  said  bill  of 
exchange  specified,  or  any  part  thereof;  nor  was  the  same 
paid,  satisfied,  or  discharged;  as  in  the  said  ninth  plea 
alleged.  And  the  plaintiff  in  fact  saith,  that  although  the 
said  bill  of  exchange  became  due  before  the  commence- 
ment of  this  suit,  to  wit,  on,  &c ;  yet  the  defendant  has  not 
paid  the  same  or  any  part  of  the  amount  thereof:  and  that 
after  the  indorsement  of  the  said  bill  to  the  said  W.  Sharp, 
and  before  the  commencement  of  this  suit,  to  wit,  on,  &c., 
the  said  W.  Sharp  returned  the  said  bill  to  the  plaintiff, 
who  thereby  became  and  was  and  thence  hitherto  hath 
been  and  still  is  the  holder  of  the  said  bill.    Verification. 

Special  demurrer  to  replication  to  first  plea,  assigning 
for  cause  (amongst  others)  that  the  same  is  calculated  to 
embarrass  and  perplex ;  inasmuch  as  it  is  dubious  and  un- 
certain whether  the  plaintiff  thereby  means  to  put  in  issue 
the  agreement,  or  the  consideration,  or  both  the  agreement 
and  consideration. 

There  was  a  similar  demurrer  to  the  replication  to  the 
plea  to  the  second  and  last  counts. 

Special  demurrer  to  replication  to  eighth  plea,  assigning 
for  causes  (amongst  others)  that  it  does  not  confess  and 
avoid  or  traverse  and  deny  the  said  plea ;  also  that  it  is  an 
argumentative  denial  of  the  allegation  in  the  said  pica,  that 
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1846.  W.  Sharp  ''  hitherto  hath  been  and  still  is  the  holder  of  the 
billt  and  entitled  to  sue  the  defendant  thereon ;"  also  that 
the  replication  should  have  concluded  to  the  country  and 
not  with  a  verification ;  also  for  that  it  is  admitted  by  the 
replication  that  the  bill  was  accepted  and  received  by  the 
plaintiff  in  discharge  of  the  said  sum  of  50L 

Special  demurrer  to  replication  to  ninth  plea,  assigning 
for  causes  (amongst  others)  that  it  did  not  confess  and 
avoid  or  traverse  and  deny  the  said  plea ;  also  that  it  is  an 
argumentative  denial  of  payment  to  W.  Sharp  of  the  said 
bill ;  ako  that  the  replication  should  have  concluded  to  the 
country  and  not  with  a  verification. 

Hurbtane,  in  support  of  the  demurrers.  The  replications 
to  the  two  first  pleas  are  bad  for  the  causes  assigned.  It  is 
difficult  to  see  what  is  intended  to  be  put  in  issue  by  these 
replications,  for  they  are  capable  of  three  constructions. 
They  may  mean  that  the  plaintiff  made  the  agreement,  but 
not  upon  the  consideration  alleged,  or  they  may  mean 
simply  to  put  in  issue  the  agreement,  or  their  object  may 
be  to  put  in  issue  both  the  consideration  and  the  agreement. 
Suppose,  at  the  trial,  it  appeared  that  the  agreement  was  in 
&ct  made,  but  upon  a  different  consideration  from  that  stated 
in  the  pleas,  for  whom  is  the  issue  to  be  found?  [Parke,  B. 
— The  replications  appear  to  be  bad,  but  the  question  is,  are 
the  pleas  good  ?]  The  pleas  shew  an  extinguishment  of  the 
debt,  by  the  agreement  to  receive  it  out  of  the  instalments 
payable  by  H.  Graves  and  Co.  The  authorities  on  the  sub- 
ject are  collected  in  Chitty  on  Contracts  (a\  where  it  is  said 
that  "in  Tatlock  v.  Harris  (6),  BuUer,  J.,  put  this  case : — 
*  Suppose  A.  owes  B.  100/.,  and  B.  owes  C.  100/.,  and  the 
three  meet,  and  it  is  agreed  between  them  that  A.  shall  pay 
C.  the  loot,  B.'s  debt  is  exiinguishedy  and  C.  may  recover 
that  sum  against  A.'  ^  [Alderson,  B. — How  does  this  plea 
shew  a  right  of  action  against  Graves  and   Co.  ?]     The 

(a)  Page  613,  3rd  ed.  {b)  3  T.  R.  180. 
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agnreement  is  alleged  to  have  been  with  their  OMmnL  1846. 
[Parkey  B. — That  may  mean  that  they  assented  to  the  YiLut 
agreement  between  the  plaintiff  and  defendant  without  ^' 
rendering  themselves  liable.]  It  further  appears  that  Graves 
8Dd  Co.  acted  upon  the  agreement,  for  it  is  averred  in  the 
plea  that  they  paid  the  first  instalment  to  the  plaintiff. 
[AlderMon,  B. — ^They  may  have  been  willing  to  pay  the 
instalments  to  the  plaintiff,  but  not  to  make  themselves 
liable.  The  plea,  to  be  good,  ought  to  shew  such  an 
agreement  between  the  parties  as  would  give  a  right  of 
action  against  Graves  and  Co.]  Admitting  the  plea  to  the 
second  and  last  counts  to  be  insufficient,  the  plea  to  the  first 
count  may  be  supported,  on  the  ground  that  the  liability  of 
an  acceptor  of  a  bill  of  exchange  may  be  discharged  by 
parol,  even  after  breach;  Whatley  v.  Tricker  {a)\  Parker 
V.  Leigh  (6).  Here  the  plea  shews  that  the  agreement  took 
place  before  the  bill  became  due. 

With  respect  to  the  replications  to  the  eighth  and  ninth 
pleas,  they  amount  to  an  argumentative  denial  that  Sharp 
was  the  holder  of  the  bill,  and  ought  to  have  concluded  to 
the  country,  and  not  with  a  verification.  [The  Court 
called  on] 

J.  Brown  to  support  the  latter  replications.  As  the  pleas 
are  filmed  the  plaintiff  could  not  reply  in  any  other  way. 
If  he  had  traversed  the  indorsement  to  Sharp,  the  defendant 
would  have  proved  that  &ct.  It  was,  therefore,  necessary 
to  shew  the  non-payment  of  the  bill,  and  that  Sharp  returned 
it  to  the  plaintiff.  The  difficulty  has  arisen  firom  the  pleas 
being  double.  It  would  have  been  sufficient  to  have  shewn 
that  a  negotiable  security  was  given  **  for  and  on  account" 
of  the  debt ;  Kearslake  v.  Morgan  (c) ;  Mercer  v.  Cheese  {d) ; 
but  these  pleas  all^e  that  the  bill  was  received  by  the 
plaintiff  ^*  in  discharge"  of  the  debt,  and  also  that  he  indorsed 

(a)  1  Campb.  35.  (eO  4   M.   &    G.   804  ;    S.   C. 

(6)  2  Stark.  228.  5  Scott,  N.  R.  664 ;  2  Dowl.  619, 

(c)5T.  R.  513.  N.S. 
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1846.  it  to  Sharp.  When  a  plea  is  double,  the  replication  may 
"^JJJJ^  put  in  issue  both  parts,  Stephen  on  Pleading  {a) ;  Chitty  v. 
Dendy  {h\  If  the  replication  had  merely  traversed  the 
all^ation  that  the  bill  was  received  "  in  discharge,"  it  would 
then  have  been  said  that  there  was  an  admission  on  the 
record  that  Sharp  was  the  holder.  The  term,  "  in  dis- 
cliarge,"  does  not  amount  to  an  allegation  of  "satisfaction;" 
EmbUn  v.  Dartnell  (c) ;  Maillard  v.  Duke  of  Argyll  (d).  lie 
also  cited  Eraser  v.  Wehh  (e), 

Hurlstone,  in  reply.  Admitting  the  pleas  to  be  double, 
the  plaintiff  should  have  demurred.  If  he  take  issue  upon 
them,  he  should  do  so  according  to  the  rules  of  pleading. 
The  substantial  allegation  in  the  plea  is,  that  Sharp  was 
the  holder  of  the  bill  at  the  time  of  the  commencement  of 
the  suit.  That  fact  is  denied,  by  shewing  that  the  bill  was 
returned  to  the  plaintiff,  and  that  he  was  the  holder  at  the 
commencement  of  the  suit.  The  replications  should  then 
have  concluded  with  an  "  absque  hoc  that  Sharp  was  the 
holder  of  the  bill,  modo  et  form&."  The  replications  confess 
that  Sharp  was  the  holder  of  the  bill,  and  then  argumenta- 
tively  deny  the  fact,  by  alleging  that  the  plaintiff  was  the 
holder. 

Parke,  B. — I  am  of  opinion  that  the  plaintiff  is  entitled 
to  judgment  on  the  two  first  pleas. 

The  first  question  is  as  to  the  validity  of  the  replications 
to  these  pleas.  The  replications  are,  "that  in  consideration 
that  the  defendant,  with  the  assent  of  Graves  and  Co.,  at  the 
request  of  the  plaintiff,  would  suffer  and  permit  the  plaintiff 
to  have  and  receive  of  and  from  Graves  and  Co.,  so  much 
of  the  instalments  as  should  amount  to  the  sum  of  money  in 
the  bill  specified,  the  plaintiff  did  not  agree  to  accept,  re- 

ia)  Page  313,  6th  cd.  {d)  Ante,  vol.  1,  p.  536 ;  S.  C. 

(6)  3  A.  &  E.  319 ;  S.  C.  4  N.  6  Scott,  N.  R.  938 ;  6  M.  &  G  40. 

&  M.  842.  ie)  9  Dowl.  754 ;  S.  C.  8  M. 

(c)  Ante,  vol.  1,  p.  591.  &  W.  629. 
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ceive,  and  take  payment  of  the  bill  out  of  such  instalments."  1846. 
Thoae  being  the  replications,  I  think  that  the  special  de-  ^^j'^IT^ 
murrers  are  well  founded.  The  form  in  which  the  agree- 
ment stated  in  the  pleas  is  attempted  to  be  denied  is 
ambiguous.  The  replications  should  have  traversed  the 
agreement  in  express  terms.  Here  it  is  impossible  to  say 
whether  the  plaintiff  means  to  put  in  issue  the  agreement  or 
the  consideration,  or  both. 

I  am  also  of  opinion  that  the  two  first  pleas  are  bad. 
They  contain  no  averment  that  Graves  and  Co.  consented 
to  be  the  debtors  of  the  plaintiff  instead  of  the  defendant, 
which  allegation  b  necessary  to  make  the  pleas  good.  If, 
indeed,  there  were  an  agreement  between  the  three  parties, 
by  which  Graves  and  Co.  consented  to  substitute  themselves 
as  debtors  to  the  plaintiff,  the  plea  would  have  been  a 
perfectly  good  answer  without  any  allegation  of  payment. 
But  the  plea  does  not  amount  to  that.  It  merely  uses  the 
words,  ^*  with  the  assent  of  Graves  and  Co.,**  which  is 
ambiguous ;  and  there  is  nothing  equivalent  to  an  express 
allegation  that  Graves  and  Co.  agreed  to  pay  the  plaintiff 
the  amount  of  the  bill  out  of  the  instalments.  It  is  sought 
to  support  the  plea  to  the  first  count,  on  the  ground  that  a 
bill  of  exchange  stands  on  a  different  footing  from  an 
ordinary  debt,  and  may  be  discharged  by  parol.  But  the 
law-merchant  requires  a  distinct  waiver  of  the  obligation  of 
the  acceptor.  This  plea  only  attempts  to  sec  up  another 
person  as  the  debtor,  and  does  not  shew  any  express 
discharge  of  the  obligation  of  the  acceptor. 

The  other  pleas  are  firamed  with  great  art  The  first 
question  which  arises  is,  whether  the  averment  that  the 
pl^tiff  received  the  bill  ''in  discharge"  means  that  the  bill 
was  delivered  in  full  satisfaction  and  discharge  of  the  debt ; 
if  so,  the  debt  would  have  been  altogether  discharged,  and 
the  rest  of  the  pleas  would  have  been  immateriaL  Mr. 
Brown  has  argued  that  the  word  "  discharge"  imports  no 
more  than  that  the  bill  was  given  "  for  and  on  account  of" 
the  debt,  and  therefore  no  payment  I  think  that  that  is 
the  true  construction  of  the  pleas.  Then  the  pleas  contain  a 
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double  answer,  inasmach  as  they  shew  the  delivery  of  a 
negotiable  instrument  for  and  on  account  of  the  debt,  and 
also  that  the  plaintiff  indorsed  it  to  Sharp.  The  question 
is,  whether  that  is  properly  replied  to.  With  respect  to  the 
first  part  of  the  pleas  the  replications  say  nothing ;  but  they 
answer  both  parts  collectively,  by  shewing  that  the  bill  was 
dishonoured  and  returned  by  Sharp,  the  one  plea  alleging 
that  Sharp  was  the  holder,  and  the  other  that  there  was  a 
payment  to  him.  On  the  part  of  the  defendant,  it  is  said 
that  the  replications  do  not  confess  and  avoid  the  averment 
that  Sharp  was  the  holder  of  the  bill  It  seems  to  me  that 
they  do  not,  and  that  they  ought  to  have  concluded  with  a 
formal  traverse  that  Sharp  was  the  holder  of  the  bill. 
There  will,  therefore,  be  judgment  for  the  defendant  on  the 
demurrers  to  the  replications  to  the  eighth  and  ninth  pleas. 


Aldrrson,  B. — I  am  of  the  same  opinion.  The  repli- 
cations to  the  two  first  pleas  are  clearly  bad.  They  leave  it 
perfectly  doubtful  whether  the  consideration  is  admitted  or 
denied.  They  may  mean  either  that  the  plaintiff  did  not 
agree,  or  that  he  did  not  upon  that  consideration  agree. 

RoLFE,  R,  concurred. 

Judgment  for  the  Plaintiff  on  the  two  finst  pleas ; 
and  for  the  Defendant  on  the  other  pleas. 


CULVERWELL  V.  NUGEE. 

A  RULE  had  been  obtained,  calling  on  the  defendant  to 
shew  cause  why  the  plaintiff  should  not  be  at  liberty  to 
amend  the  alias  and  pluries  writs  of  summons,  by  indorsing 
thereon  the  day  of  the  date  of  the  first  writ  of  summons, 
and  the  return  thereto. 


In  order  to 

saye  the 

Sutute  of 

Limitadoos, 

the  Court 

will  allow 

an  alias  and 

pluries  writ 

of  summons 

to  be  amended, 

bj  inserting  therein  tbe  date  of  the  first  writ  and  return  thereto. 
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GVc^  shewed  cause.  The  Court  has  no  power  to  make  the        1846. 
proposed  amendment    The  10th  section  of  the  Uniformity   c^]]^2][^i. 
of  Process  Act  (2  Wm.  4,  c.  39,)  enacts,  "  that  no  writ  »• 

issued  by  the  authority  of  this  act  shall  be  in  force  for  more 
than  four  calendar  months  from  the  day  of  the  date  thereof, 
including  the  day  of  such  date,  but  every  writ  of  summons 
and  capias  may  be  continued  by  alias  and  pluries,  as  the  case 
may  require,  if  any  defendant  therein  named  may  not  have 
been  arrested  thereon,  or  served  therewith :  provided  always, 
that  no  first  writ  shall  be  available  to  prevent  the  operation 
of  any  statute  whereby  the  time  for  the  commencement  of 
the  action  may  be  limited,  unless  the  defendant  shall  be 
arrested  thereon  or  served  therewith,  or  proceedings  to 
or  toward  outlawry,  shall  be  had  thereupon,  or  unless  such 
writ,  and  every   writ  (if  any)  issued  in  continuation  of  a 
preceding  writ,  shall  be  returned,  non  est  inventus,  and 
entered  of  record  within  one  calendar  month  next  after  the 
expiration  thereof  including  the  day  of  such  expiration, 
and  unless  every  writ  issued  in  continuation  of  a  preceding 
writ  shall  be  issued  within  one  such  calendar  month  after 
the  expiration  of  the  preceding  writ,  and  shall  contain  a 
memorandum  indarsed  thereon^  or  stdf scribed  thereto^  specif yinff 
the  day  of  the  date  of  the  first  writ  and  return^  If  the  Court 
were  to  allow  this  amendment,  they  would  in  effect  repeal 
the  above  section,  for  the  express  object  of  the  application 
is  to  save  the  Statute  of  Limitations.     \PoUock^  C.  B. — The 
case  of  Lahm  v.  Watson  {a)  is  an  authority  against  you. 
There  the  Court  allowed  a  writ  of  summons  to  be  amended 
by  inserting  the  name  of  a  co-executrix  as  a  co-plaintiff,  on 
the  ground  that  the  right  of  action  would  otherwise  have 
been   lost  by  the  Statute  of  Limitations.]     In  Roberts  v. 
Bate  (ft),  where  the  parties  pleaded  in  abatement  the  non- 
joinder of  a  co-contractor,  the  Court  of  King's   Bench 
refused  to  allow  the  writ  to  be  amended.    Lakin  v.  Watson 
was  cited  in  that  case,  and  also  Baker  v.  Neaver  (c),  but 

(a)  2   Cr.  &  M.   685;    S.  C.         (c)  1    Cr.  &  M.   112;    S.  C. 
SDowL633.  1  Dow1.6l6. 

(6)  6  A.  &  E.  778. 
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1840.       Lord  Denman,  C.  J.,  says,  "  Now,  I  have  every  possible 
C  "vKRWELL  ^sp^^^^on  to  bow  to  any  decisions  adopted^  on  consideration, 
»•  by  the  Court  of  Exchequer,  or  any  other  Court ;  but  I  doubt 

the  power  of  the  Courts  to  do  any  such  thing  as  was  therqt 
done.  I  doubt  whether  parties  named  on  writs,  and  having, 
by  the  manner  in  which  they  are  named,  certain  defined 
rights,  are  to  be  deprived  of  them  by  an  alteration  which 
the  opposite  party  finds  necessary  in  consequence  of  his 
own  mistake.''  ,  It  must  be  admitted  that  that  decision  is  at 
variance  with  a  subsequent  case  in  this  Court ;  Brown  v. 
Fulhrton  (a).  The  statute,  however,  is  express  that  no  writ 
shall  prevent  the  operation  of  the  Statute  of  Limitations, 
unless  it  specify  the  day  of  the  date  of  the  first  writ 

fViUes  was  not  called  upon  to  support  the  rule. 

Pollock,  C.  B. — In  my  opinion  the  amendment  ought 
to  be  allowed.  The  question  depends  upon  whether  the 
Uniformity  of  Process  Act  has  taken  away  fi'om  the  Court 
the  power  to  amend  its  own  records.  We  think  not  The 
power  of  amendment  is  inherent  in  the  Court,  if  there  be 
anything  to  amend  by.  The  rule  will,  therefore,  be 
absolute  on  payment  of  costs. 

Aldebson,  B. — After  the  Uniformity  of  Process  Act 
passed,  the  Courts  came  to  a  resolution  that  they  would  not 
in  fiiture  allow  writs  to  be  amended.  That  was  found  to  be 
productive  of  great  evil  in  cases  where  the  action  would 
otherwise  be  barred  by  the  statute.  We  therefore  thought 
it  right  to  retrace  our  steps,  and  in  such  case  to  allow  an 
amendment 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 

(a)  Ante,  vol.  2,  p.  251 ;  S.  C.  13  M.  &  W.  556. 
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^--^ 


AsHBT  and  Others  v.  Bateb. 

Assumpsit  against  the  defendant,  as  on6  of  the  di-  In  aa  aetkiB 

lectors  of  the  Aigus  Life  Insurance  Company,  on  a  policy  tbe  decUntioii 

of  insorance  for  500L  upon  the  life  of  one  Richard  Ashby.  S^[]^^^* 

The  policy  contained  a  proviso  that  it  should  be  void  if  P^*^^ 

anything  averred  by  R.  Ashby  in  a  certain  declaration  or  be  had  not 

statement,  made  and  given  by  him  to  the  directors  of  the  ^^^  certain 

company  previously  to  the  execution  of  the  policy,  should  JJl^J'JjI^^J^ 

be  untrue.     In  this  declaration  R.  Ashby  averred  "that  (amongit 

,  which  waa 

he  had  not  at  any  time  been  aflSicted  with  spitting  of  blood,  mptore,) 

habitual  cough,  disease  of  the  lungs,  asthma,  rupture,  con-  Tbeaefendant 

vulsions,  fits,  insanity,  vertigo,  complaint  of  the  liver,  or  Sj^^JlJ^I^ 

with  any  other  disorder  which  tends  to  the  shortening  of  waa  t 


life."    The  count  contained  the  usual  averment  that  this  that  the 
declaration  waa  in  all  respects  true.  ZHitSJd 

Plea.    That  the  said  declaration  or  statement  was  untrue,  with  mptupe, 

concliidinff 
to  wit  in  this,  that  the  said  R.  Ashby  at  the  time  of  the  with  a  ▼en- 


making  and  ngning  thereof,  had  been  and  was  aflSicted  with  Replication 
rupture;  and  also  to  wit  in  this,  that  the  said  R.  Ashby  at   ^^^^i^ 
the  time,  &c.,  had  been  and  was  afflicted  with  a  certain  plamtifb  wer« 
disorder  tending  to  the  shortening  of  life :  by  reason  whereof  begin, 
the  said  policy  is  wholly  void.     Verification  (a). 

Replication  de  injuria,  upon  which  issue  was  joined. 

At  the  trial  before  CoUmaUy  J.,  at  the  Northamptonshire 
Spring  Assizes,  1846,  each  party  claimed  the  right  to 
begin.  The  learned  Judge  ruled  that,  inasmuch  as  the 
affirmative  of  the  issues  lay  upon  the  defendant,  he  was 
entitled  to  be^n.  A  verdict  having  been  found  for  the 
defendant,  a  rule  nisi  was  obtained  to  set  aside  the  verdict 
and  for  a  new  trial,  on  the  ground  that  the  plaintifis  were 

(a)  There  was  a  seoond  plea  To  which  the  plaintiff  replied, 

that  the  poliey  of  insiinuice  and  traversing  the  fraud,  &c. ;  and 

pTomiae  in  respect  thereof  were  upon  which  replication  iaaue  was 

obtained   by  fraud,  covin,  and  alio  joined, 
mitreprceentatkm.     Verification. 

TOL.    TV.  D  D.   &   L. 
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1846.       entitled  to  begin.     CreooA  v.  IngaU{a)  was  cited  in  support 
^"7;^;;^    of  the  application, 
and  Others 

BATE8.  HTutehurst  and  JVaddington  shewed  cause.    The  present 

case  involves  two  questions;  first,  whether  the  plaintiffs 
upon  these  pleadings  were  entitled  to  begin ;  and,  secondly, 
assuming  that  they  had  such  right,  whether  the  Court  will 
interfere  to  grant  a  new  trial.  The  case  of  Geach  v. 
Ingall  (a),  which  was  relied  upon  in  moving  this  rule,  is 
distinguishable ;  because  there  the  pleas  traversed  the  mate- 
rial allegations  in  the  declaraUon  and  concluded  to  the 
country ;  whereas  here  the  plea  introduces  new  matter,  and 
concludes  with  a  verification  to  which  the  plaintifis  reply 
de  injuria.  It  was,  therefore,  incumbent  on  the  defendant, 
in  the  first  instance,  to  prove  the  excuse  set  up  by  his  plea. 
The  declaration  avers  generally  that  the  statement  given 
by  the  deceased  was  true ;  the  plea  introduces  new  matter 
by  shewing  in  what  respect  it  was  false,  namely,  that  the 
deceased  had  been  afflicted  with  rupture.  Issue  having 
been  joined  on  that  &ct,  the  defendant  was  bound  to  prove 
it.  If  it  be  said  that  the  plea  improperly  concluded  with 
a  verification,  then  the  plaintifis  should  have  demurred 
specially.  By  replying  de  injuria  they  compel  the  defendant 
to  verify  the  plea.  The  true  principle  is  that  the  party  on 
Hvhom  the  affirmative  of  an  issue  lies  is  bound  to  prove  it. 
The  Judge  at  nisi  prius  must  be  guided  by  the  form  of  the 
pleadings,  and  if  in  this  case  he  had  ruled  that  the  plaintiffs 
were  entitled  to  begin,  he  would  in  effect  have  treated  the 
pleas  as  if  they  had  concluded  to  the  country.  [PoUockf  C.  B, 
— ^Before  the  new  rules,  must  not  the  plaintiflb  have  given 
some  evidence  of  the  truth  of  the  statements  contained  in 
the  policy  and  averred  in  the  declaration  ?]  Prima  fiicie 
these  statements  must  be  taken  to  be  true,  otherwise  it 
would  be  presummg  a  fraud.  It  would  impose  great  diffi- 
culty on  executors,  if  it  were  held  that  they  must  prove 

(a)  14  M.  &  W.  96. 
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that  their  testator  was  not  at  any  time  afflicted  with  a       1846. 
particular  disease.     The  decisions  with  respect  to  bills  of       ashiy 
exchange  are  analogous  to  the  present  question,  and  it  has     "^  Otberi 
been  held,  that  where  the  acceptor  of  a  bill  pleads  that  it       Batu. 
was  accepted  withoot  consideration,  and  the  plainti£P  replies 
that  it  was  accepted  for  a  good  consideration,  the  onus  of 
proof  lies    on   die    defendant;    BaOey  ▼.   Catteratt(a). 
Secondly,  admitting  that  the  plaintiffii  were  in  strictness 
entitled  to  begin,  the  Court  wfll  not  direct  a  new  trial 
merely  on  account  of  the  emmeous  ruling  of  the  Judge 
in  that  respect,  the  whole  evidence  having  been  fidrly  laid 
be&re  the  jury.    It  is  a  mere  point  of  practice,  on  which 
the  Judge  at  nisi  prins  is  to  exercise  his  discretion. 

Jffumfrey  and  MeOar  in  support  of  the  rule.  The  plains 
tift  were  entitled  to  beg^  The  truth  of  the  statements 
oontained  in  the  policy  was  the  bans  of  the  contract  It 
makes  no  difference  that  the  plea  improperly  concludes 
with  a  verification.  The  infermal  mode  of  pleading  cannot 
destroy  the  pkintifls*  right  to  begin,  or  render  that  imma* 
ferial  which  is  in  fiust  an  essential  part  of  the  plaintiffii^ 
pioo£  On  issues  joined  in  an  action  on  a  charter-party, 
that  the  defendant  did  fiimish  sufficient  cargo,  and  that  the 
plaintiA  refused,  after  notice,  to  receive  the  caigo  offered, 
it  was  ruled  by  AUenon^  B.,  that  the  plaintifis  were  entitled 
to  begin ;  Kdgway  v.  Evibank  (b).  There  the  true  test  m 
admitted  to  be  this,  which  party  would  be  entitled  to  the 
verdict  if  no  evidence  were  given  on  either  side  ?  In 
BHchmam  v.  Ferme  (e),  which  was  a  similar  action  to  the 
present,  Lord  Jbmgerj  C.  B.,  says,  <*  the  plaintiff  must  give 
some  evidence  that  the  life  was  in  an  insurable  state. 
Bdbre  the  new  rules^  that  must  have  been  shewn  under 
the  general  issue,  and  when  an  issue  is  now  taken  upon  it, 
the  pbhitiff  ttnst  equally  prove  it.".  BawUm  v.  DeJmmgh  {d) 

{a)  1  M.  &  Rob.  379.  C<4  8  C.  &  P.  3S1 ;  S.  C.  2  M. 

{b)  3  M.  &  Rob.  217.  &  Rob.  70» 

(c)  3M.&W.  510. 
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is  precisely  in  point.  That  was  an  action  on  a  life  polipj, 
to  which  the  defendant  pleaded  that  the  declaration  con- 
tained in  the  policy  was  untrue  in  this;  that  the  insured 
was  not  in  good  health.  The  plaintiff  replied  that  the 
declaration  on  the  policy  was  true,  and  that  the  party  was 
in  good  health;  and  on  those  pleadings  Lord  Denman, 
C.  J.,  ruled  that  the  plaintiff  was  entitled  to  begin.  This 
question  was  fully  considered  in  the  case  of  Mercer .  ▼. 
WhaU  (a),  where  Lord  Denman,  C,  J.,  in  delivering  the 
judgment  of  the  Court,  says,  "  the  natural  course  would 
seem  to  be  that  the  plaintiff  should  bring  his  own  cause  q£ 
complaint  before  the  Court  and  jury,  in  every  case  where 
he  has  any  thing  to  prove  either  as  to  the  fects  necessary 
for  his  obtaining  a  verdict,  or  as  to  the  amount  of  damage 
to  which  he  conceives  the  proof  of  such  &cts  may  entitle 
him.**  The  statement  in  the  policy  is  in  the  nature  of  a 
warranty,  the  truth  of  which  is  a  condition  precedent  to 
the  plaintifis*  right  to  recover ;  Marshall  mi  Insurance^  voL  2, 
p.  775,  Zrd  ed.  Secondly,  assuming  that  the  plaintiffs  were 
entitled  to  begin,  the  authorities  have  established  that  the 
Court  in  banc  will  interfere  to  correct  the  erroneous  ruling 
of  the  Judge  at  nisi  prius;  Huckman  v.  Femie{b)i  Geach 
V.  Itigall  {c) ;  Mercer  ▼.  WhaU. 


Pollock,  C.  B. — The  rule  must  be  absolute  for  a  new 
trial  The  action  is  brought  on  a  policy  of  insurance  on 
the  life  of  Richard  Ashby.  The  policy,  which  was  set  out 
in  the  declaration,  contained  a  statement  by  Richard  Ashby 
that  certain  matters  were  true,  and  the  validity  of  the 
policy  depended  upon  the  truth  of  those  matters.  It  was 
averred  in  the  declaration  that  the  statement  was  true ;  and 
I  think  that  before  the  new  rules,  upon  a  plea  of  the  general 
issue,  it  would  have  been  incumbent  on  the  plaintifis  to  have 
given  some^  though  perhaps  very  slight,  evidence  of  the  truth 


(a)  5  a  B.  468. 
(6)  3  M.  &  W.  605. 


(c)  14  M.  &  W.  95. 
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of  that  statement  The  present  plea  was  under  the  new  rules,  1 B46. 
the  object  of  which  is  to  give  the  opposite  party  distinct  Ashw 
notice  of  the  defence  intended  to  be  set  up  at  the  trial  *^  ^>^^"«" 
Mow,  the  defendant  by  his  plea  in  substance  negatived  one  Batbi. 
of  the  statements  contained  in  the  policy,  and  averred  in 
the  declaration  to  be  true.  He  might  have  simply  denied 
the'  allegation,  and  concluded  to  the  country ;  instead  of 
which  he  pleads  in  a  more  special  manner,  and  concludes 
with  a  verification.  But  it  seems  to  me,  that  though  he 
cOncTodes  vrith  a  verification,  he  does  not  alter  the  sub- 
stance of  his  plea.  It  is  merely  an  informal  traverse,  and 
might  have  been  open  to  a  special  demurrer,  if  the  pluntifis 
had  thought  fit  to  complain  of  it ;  but  it  cannot  make  any 
difference  as  to  the  right  to  begin.  This  being  then  an 
action  on  a  life  policy,  containing  a  statement  which  the 
plaintifis  aver  to  be  true,  and  which  is  denied  to  be  true 
by  the  defendant,  it  seems  to  me  that  some  evidence  of  the 
truth  was  required,  and  that  the  plaintiffs  were  entitled  to 
b^n.  The  case  of  Geach  v.  Ingall{a)  is  a  direct  authority 
for  that ;  and  the  only  question  in  this  case  is,  whether  the 
circumstance  of  the  plea  concluding  with  a  verification 
instead  of  to  the  country  makes  any  difierence,  so  as  to 
cast  the  burthen  of  proof  upon  the  defendant  instead  of  upon 
the  pldntifis.  After  the  best  consideration  which  I  can  give 
the  case,  it  appears  to  me  to  make  no  difference  whatever; 
and  that  whether  there  be  a  simple  traverse  upon  which 
issue  is  taken,  or  whether  there  be  a  traverse  with  a 
verification  to  which  de  injuria  is  pleaded,  it  is  in  effect 
the  same ;  the  plaindfis  have  a  right  to  begin,  inasmuch  as 
the  declaration  alleges  a  material  fact  which  the  plea  does 
not  admit,  and  which  must  therefore  be  supported  by  some 
evidence.  Since  then  the  plaintifis  had  a  right  to  begin, 
the  next  question  b,  what  is  to  be  the  effect  of  their 
having  been  deprived  of  that  right  by  the  ruling  of  the 
learned  Judge  at  the  trial  ?   I  own  it  appears  to  me  of  grea( 

(a)  UM.&  W.  95. 
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1846.  importance  that  the  question  as  to  the  right  to  begin 
^^^^^  should  be  correctly  decided.  I  think  that  Aere  is  no  one 
•nd  Others  acquainted  with  the  business  of  nim  prius,  but  must  fiilly 
Bates.  concur  in  this  view.  It  frequently  happens  that  the  issue 
of  a  cause  will,  in  a  great  measure,  depend  upon  which 
party  begins,  and  therefore  it  is  important  to  take  care  thai 
the  party  who  has  the  right  should  begin;  and  if  he  has 
been  deprived  of  that  right,  the  Court  should,  in  a  case 
where  the  address  of  counsel  may  veiy  materially  afieet  the 
decision  at  nisi  prius,  correct  the  erroneous  ruling  of  the 
Judge.  There  are  cases  in  which  it  may  be  a  matter  oi 
discretion,  and  not  of  right  But  exercising  the  best  judg- 
ment which  I  can  upon  the  subject,  I  own  it  appears  to 
me  that  the  plainti£b  were  entitled  to  begin,  and  that  there 
was  a  mistake  at  nisi  prius — a  miscarriage — ^in  holding  that 
they  were  not  entitled  to  begin ;  and  we  think  it  is  possible, 
that  in  consequence  of  the  plainti£b  being  deprived  of  that 
right,  their  case  may  have  been  materially  a£fected.  We 
therefore  think  there  ought  to  be  a  new  trial,  that  the 
plaintiffii  may  have  the  full  exercise  of  that  right 

Aldbbson,  B. — ^I  am  also  of  opinion  that  the  rule  ought 
to  be  absolute,  though  I  have  had  some  hesitation  as  to  the 
second  point  The  declaration  contains  an  averment  by 
which  the  plaintifis  appear  to  me  to  assert  the  truth  of  the 
istatement  or  declaration  made  as  the  basis  of  the  contract 
with  the  insurance  o£Sce.  The  plea  in  truth  amounts 
to  no  more  than  this: — that  whereas  you,  the  plaintifis, 
have  stated  that  the  whole  of  the  declaration  is  true,  and 
admitting  that  the  greater  part  of  it  is  true,  I,  the  defendant, 
put  you  to  prove  the  truth  of  that  part  of  it  in  which  the 
insured  alleged  that  he  was  not,  at  the  time  this  insurance 
was  effected,  afflicted  with  rupture.  That  is  the  issue  to  be 
tried,  and  that  is  an  issue,  the  first  assertion  of  which  was 
made  by  the  plaintifis.  A  contradiction  is  made  by  the 
defendant,  and  the  issue  joined  is  really  whether  that  state- 
Wei>t  io  the  declaration  is  true.     If  that  be  so,  it  is  for  the 
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plaiotift  to  prore  Ibe  truth  c£  that  statement,  and  the  only  ^^^^ 
aS&cvkj  vAick  hm  arisen  in  this  case  has  arisen  firom  the 
BMnner  in  which  the  defendant  has  pleaded,  namely,  by 
oonduding.  with  a  verification  instead  of  going  to  the 
counliy*;  .If  this  plea  Jbad  condoded  to  the  country,  it 
wonldliaipe  been  exactly  the  case  oiGeaeh  v.  JB^aS(a). 
In  sobstance  it  it-precisoly  the  same.  Looking  then  to  die 
wbetmioe  rather. than  lo  the  fimn^  on  the  authority  of 
Batpftif  y*  J£Mrauffht(b\  whidi  seems  to  have  adopted 
that  mle^aiul  amUng  myself  of  the  authori^  of  that  case^ 
I  think,  that  notwithstanding  the  termination  of  the  plea 
with  a^yerifieatioo,  and  thepUntiffii  taking  issue  upon  it^ 
by  lefdyii^  de  injuria,  the  issue  is  in  truth  upon  the  plain* 
tifi^  and  not  upon  the  defendant.  It  is  exactly  the  case  of 
GstkA  ▼•  bjfoUf  and  I  do  not  think  that  the  form  of  the 
issue  makes  any  difference.  I  therefijie  think  that  the 
plainrift  were  entitled  to  begin.  But  with  respect  to  the 
seemid  point,  whether  or  not  we  are  to  grant  a  new  trial  on 
that  giDond,  I  entertain  considerable  doubt;  because  really, 
though  I  fiilly  participate  in  what  the  Lord  Chief  Baron 
has  said  as  to  the  advantage  in  some  cases  of  the  right  to 
begin,  I  cannot  but  see  that  in  this  case  the  defendant  had 
thrown  upon  him  a  larger  amount  of  proof  than  he  ought 
to  have  had ;  fer  all  he  was  bound  to  do,  accoi:ding  to  my 
?iew  of  the  case,  was  to  shew  that  it  was  doubtful  whether 
die  plaintifis*  declaration  was  true :  whereas  the  jury  have 
been  called  upon  to  find  for  the  phuntiffis,  unless  the  de-. 
fimdant  shewed  the  declaration  to  be  untrue.  Therefore  the 
defendant  has  had  more  thrown  upon  him  than  he  ought 
to  have  had,  and  the  plaintiffii  have  had  a  greater  advantage 
g^ven  them;  and  yet  they  complain:  and  we  are  to  under- 
stand that  the  speech  of  counsel  at  the  beginning  and  at 
the  end  is  of  more  importance  than  the  question  whether 
or  not  the  defendant  has  had  thrown  upon  him  greater 

U)  li  M.^  W«  96.  (&)  8  C.  &  P.  32U 
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1846.  weight  of  proof  than  he  ought  to  haver  bad.-  Oo  the 
whole,  however,  I  agree  that  the  rule  most  be  made 
absolute. 

RoLFE,  B. — I  concur  with  the  Lord  Chief  Baron  and 
my  Brother  Aldersan  in  thinking  there  must  be  a  new  trial, 
but  I  must  say  that  I  concur  in  their  opinion  with  extreme 
reluctance.  I  very  mudb  regret  that  questions  as  to  the 
tight  to  begin  at  nisi  prius  should  ever  be  made,  per  se,  a 
ground  for  granting  a  new  trial  I  consider  it  a  sort  of 
scandal  to  the  administration  of  justice.  I  must  confess,  if 
the  Courts  had  laid  down  some  general  doctrine  that  the 
discretion  of  the  Judge  must  be  conclusive,  I  should  have 
thought  it  much  better.  It  would  always  have  been  liable 
to  this,  that  if  from  one  party  beginning,  or  from  any  other 
cause,  the  verdict  were  unsatisfactory  to  the  Judge,  and 
ultimately  to  the  Court,  then  a  new  trial  would  be  granted. 
It  appears  to  me,  that  if  the  evidence  is  satis&ctory,  there 
is  no  ground  for  trying  the  cause  i^in,  merely  because  the 
defendant  began,  or  because  the  plaintids  began ;  any  more 
than  because  the  cause  was  taken  very  late  in  the  day,  when 
all  parties  were  tired,  or  from  numerous  other  causes.  But 
this  is  merely  a  present  opinion  of  my  own,  and  I  must  say, 
that  where  it  is  clearly  made  out  that  the  proper  course  has 
not  been  taken,  and  that  injustice  mig^t  have  been  done 
thereby,  the  Court  is  bound  to  interfere.  Is  this  then  a 
case  in  which  the  plaintifis  had  a  right  to  begin  ?  and  if 
they  had  a  right  to  begin,  ought  the  Court  to  interfere  to 
grant  a  new  trial?  I  confess  that  I  had  at  first  great  doubt 
whether  it  was  a  case  in  which  the  plaintifis  were  entitled 
to  begin ;  that  doubt,  however,  has  given  way  in  the  coune 
of  the  argument.  There  is  an  averment  in  the  declaration 
that  the  statement  made  to  the  office  was  true,  and,  looking 
at  the  policy,  I  think  that  the  truth  of  that  statement  was 
a  condition  precedent  which  it  was  necessary  for  the  plain- 
fUb  to  aver  and  make  out  in  proof,  before  they  were  entitled 
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tx>  recover.  They  «ver,  in  fiMt,  that  m  certain  statement  ia  1816. 
tree— that  ia^  in  BubBtenoe,  that  Ashby  had  not  been 
afflicted  with  spitting  of  blood,  that  he  had  not  had  mptore, 
or  the  other  maladies  specified.  The  defendant  in  sub- 
stance Bays,  that  the  statement  is  not  true,  for  the  insured 
had  been  afflicted  with  rupture.  That  being  ao,  the 
burthen,  I  apprehend,  is  thrown  upon  the  plaintifis  of 
banning  in  the  fiist  place  to  address  the  jury;  and,  if 
they  have  that  right,  there  ought  to  be  a  new  trial,  for  I 
own  that  this  was  a  case  in  which  it  is  extremely  probable 
some  injuBtioe  may  have  been  done  by  a  contrary  course 
having  been  adopted^ 

Pi«ATT,  B. — ^It  seems  to  me,  also,  that  there  ought  to  be 
a  new  tiiaL  But  I  do  not  altogether  agree  with  my  learned 
Brother  Itolfe  with  regard  to  applications  of  this  kind.  I 
think  that  it  is  of  the  last  importance  that  the  discretion  of 
a  Judge  exercised  at  nisi  prlus  should  be  revised  in  the 
most  extensive  manner  by  the  greater  wisdom  of  the  Court 
from  which  the  record  emanates;  and  whatever  may  be 
the  misdirection,  whether  it  be  such  as  may  place  one 
party  in  an  unfortunate  position  from  not  having  his  case 
properly  discussed  before  the  jury,  or  any  other;  it  certainly 
appears  to  me  most  proper  that  the  jurisdiction  of  the 
Court  should  be  exercised,  in  order  to  prevent  injustice. 
This  is  an  action  upon  a  life  insurance,  the  basis  of  which 
is  the  truth  of  the  statement  contained  in  the  policy — it  is 
so  averred,  and  what  can  more  clearly  point  to  the  truth 
of  the  statement  than  a  general  averment  that  the  statement 
80  particularly  set  forth  is  true?  The  defendant  in  sub- 
stance negatives  that  averment,  though  he  does  so  in  a 
positive  shape ;  and  puts  the  plainti£&  to  prove  it.  It  seems 
to  me,  that  in  this  case  the  substantial  question  to  be  tried 
was,  whether  the  statement  which  was  the  basis  of  the 
contract  was  true.  Every  one  of  any  experience  at  nisi 
prius  knows  where  real  damages  arc  sought  to  be  recovered. 
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1846. 


ASHBY 


Bates. 


what  the  effect  of  the  first  «nd  last  woid  is;  and,  aa  the 
plaintifis  were  entitled  to  begin  and  did  not  begios  I  think 


•nd  Ochen     a  new  trial  should  be  granted. 


Rule  absolule. 


In  an  mddon 
of  trorer,  the 
defendant 
pleaded  that 
the  supposed 
grievance  was 
committed 
after  the 
passinff  of  the 
7  &  «  Vict 
c.  19,  in- 
tituled **  An 
Act  for  reffu- 
latinff  baihfb 
of  Imeri  or 
ConrU:"  that 
the  defendant 


Braham  t^.  WATKim. 

1.  ROVER  for  certain  goods,  &c. 

The  defendant  pleaded,  thirdly,  that  the  supposed 
grievaDce  was  committed  after  the  passing  of  a  certain 
act  of  Parliament,  &c.,  (7  &  8  Vict.  c.  19),  intituled  "An 
Act  for  regulating  the  Bailifis  of  Inferior  Courts,"  and 
within  the  jurisdiction  of  the  inferior  Court  hereinafter 
mentioned;  and  that  before  and  at  the  time  of  the  com- 
mitting of  the  said  supposed  grievance,  the  defendant 
had  been  duly  appointed  to  act  as  bailiff  in  execution  of 
the  process  of  the  Court  of  the  Tolsey  of  the  city  and 
Jj^j^^^^y  county  of  Bristol,  which  said  Court,  then  and  at  the  time 
of  the  passing  of  the  said  act  of  Parliament  had,  and  still 
has,  by  charter,  jurisdiction  for  the  recovery  of  debts  and 
damages  in  personal  actions  arising  within  the  city  and 
county  aforesaid :  and  that  the  defendant  then  became,  and 
fi'om  thence  until  the  committing  of  the  said  supposed 
grievance  was,  a  bailiff  of  the  siud  Court,  and  that  the 
supposed  grievance  was  a  thing  done  by  the  defendant  in 
pursuance  of  his  duty  as  such  bailiff;  and  that  no  notice 
in  writing  of  this  action  was  given  to  the  defendant  one 
calendar  month  before  the  commencement  of  the  action, 
as  required  by  the  statute  in  such  case  made  and  provided. 
Verification. 


act  as  bailiff 
in  execution 
of  the  process 
of  the  Tolsey 
Court  of 
Bristol,  which 
Court  has,  by 
charter,  juris- 
diction for 
the  recovery 
of  debts;  and 
that  the 
defendant 
then  became, 
and  at  the 
time  of  com- 
mitting the 
suppoMd 
gnevance  was, 
a  bailiff  of  the 
Court,  and 
that  the 

supposed  grievance  was  a  thing  done  in  pursuance  of  his  duty  as  such  bailiff,  and  that  no  notice 
of  action  was  ffivcn :  Held  sufficient,  ana  that  the  defendant  was  justified,  on  the  ground  that 
he  was  bailiff  dc  facto. 

A  demurrer  to  a  plea  stated  in  the  body  of  it,  and  also  in  the  margin,  '<  that  the  plea  was 
insufficient  for  the  like  grounds  of  objection  as  those  taken  to  a  former  pica  :*'  Held  a  sufficient 
•Utement  of  the  special  causes  of  demurrer. 
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The  fewth  piM  WHS  similar  to  the  above,  except  in        1846. 
flUdng  ibat  the  caase  of  action  did  not  accrae  to  die     ^]j;[]^J^ 
plaintiff  within  three  months  next  before  the  commence*  »• 

meat  of  diesmt 

Special  demurrer  to  the  third  plea,  assigning  for  cause 
that  it  did  not  appear  in  or  by  the  said  plea  that  the 
defendant  was  a  bailiff  appointed  by  the  Judge  of  the 
inferior  Court,  or  und^  tht  provisiops^r  after  the  passing 
of  the  7  &  8  Vict.  c.  19:  that  the  jurisdiction  of  tjt^  8ft|d 
Court  was  not  shewn,  nor  its  charter  described :  and  that 
the  circumstances  constituting  the  alleged  du^  of  the 
defendant  as  bailiff  were  not  set  forth. 

There  was  also  a  special  demurrer  to  the  fourth  plea; 
and  the  causes  assigned  in  the  body  of  the  demurrer,  and 
also  in  the  margin  thereof  were,  *^  that  the  plea  is  in- 
sufficient, upon  the  like  grounds  of  objection  as  those  taken 
to  the  third  plea." 

Crowder,  in  support  of  the  demurrers.  The  pleas  are 
bad  for  the  grounds  assigned.  It  is  not  sufficient  to  allege 
that  the  defendant  was  ''duly**  appointed  bailiff,  without 
stating  the  date  of  his  appointment ;  or  that  it  took  place 
after  the  passing  of  the  7  &  8  VicL  c.  19 ;  or  that  it  was 
made  by  a  Judge  of  the  Court,  in  conformity  with  that  act. 
Where  the  pliuntiff  declared  on  a  bond  for  the  performance 
of  an  award  ''so  as  it  was  made  in  writing  under  the  hands 
of  the  arbitrators,'*  and  the  declaration  averred  that  the 
arbitrators  did  in  due  manner  didy  make  their  award,  it 
was  held  insufficient,  for  not  allq^^ng  that  it  was  under 
their  hands ;  JEverard  v.  Patersoti  (a).  So  where  a  return 
to  a  mandamus  to  restore  to  the  office  of  burgess  stated 
that  the  prosecutor  was  not  duly  elected,  it  was  held 
insufficient ;  Mex  v.  Mayor  of  Lyme  Regis  (&).  Secondly, 
the  jurisdiction  of  the  Court  does  not  sufficiently  appear,  nor 
is  its  charter  described.     As  the  statute  does  not  recognise 

W  2  Marsh.  304 ;  S.  C.  6  Taunt.  645.  (6)  1  Doug.  79* 
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the  charter,  the  Court  cannot  take  ju£cial  notice  of  it ; 
The  Mayor  of  Bencick  v.  Shanks  (a).  Thirdly,  the  duty 
of  the  bailiff  is  not  set  out,  nor  does  it  appear  that  the  act 
complained  of  was  done  in  pursuance  of  his  duty  as  bailiff. 
The  plea  should  have  stated  in  what  way  he  was  acting  as 
bailiff;  Collett  v.  Lord  Keith  (6) ;  Feci  v.  Boyes  (c> 

fVilles,  contr&.  The  pleas  are  good,  or,  at  all  events, 
the  fourth  plea  is  good  on  general  demurrer,  which  this 
must  be  taken  to  be,  since  the  causes  of  demurrer  are  not 
''specially  and  particularly  set  down**  as  required  by  the 
statutes  27  Eliz.  c.  5,  s.  1,  and  4  &  5  Ann.  c  16.  In 
addition  there  is  no  compliance  with  the  Reg.  Gen.,  Hilary 
Term,  4  Wm.  4,  L  r.  2,  which  requires,  "  that  in  the  mar^n 
of  every  demurrer,  before  it  is  signed  by  counsel,  some 
matter  of  law  intended  to  be  argued  shall  be  stated." 

Aldebson,  B. — We  have  held  it  a  sufficient  compliance 
with  that  rule  to  state  in  the  margin  of  the  demurrer  that 
the  points  intended  to  be  argued  are  those  specially  assigned 
as  causes  of  demurrer. 

WiUes.  The  pleas  are  good  even  on  special  demurrer. 
The  allegation  that  the  defendant  was  bailiff  at  the  time  of 
the  commission  of  the  act  complained  of  is  sufficient,  without 
shewing  that  he  was  appointed  by  the  Judge  of  the  Court, 
for  his  appointment  is  implied  from  the  fact  of  his  being 
bailiff.  A  party  is  not  bound  to  state  in  his  pleading  more 
than  he  would  be  compelled  to  prove  in  order  to  establish 
his  justification.  In  the  present  case  it  would  be  enough 
to  prove  that  the  defendant  was  bailiff  de  facto,  and  that 
the  act  in  question  was  done  after  the  passing  of  the 
statute.  Thirdly,  the  defendant  was  not  bound  to  set  out 
the  charter,  as  he  was  merely  an  officer  of  the  Court,  and 

W  3  Bing.  459;  S.  C.  11  (e)  7  Scott,  N.  R.  436;  S.  C. 
Moore,  372.  6  M.  &  G.  726. 

{b)  2  East,  260. 
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could  hav^  no  me^nsof  ascertaining  its  contents;  Buckley       1846. 
V.  Biee  Ttumuu{u);  Stephen  m  Fkadinffy  p.  397,  4tt  etL;     ^^ii^^;!^ 
Boger$  v.  Browne  {b).     Fourthly,  the  plea  distinctly  alleges  »• 

that  the  act  was  done  by  the  defendant  in  pursuance  of  his 
doty  as  such  bailiff^  which  is  sufficient,  without  stating  the 
nature  of  the  particular  duty. 

Crmoder  ^plied. 

Cur.  adv,  vulL 

The  judgment  of  the  Court  was  delivered  by 
PoixocK,  C.  B. — In  this  case  our  judgment  will  be  for 
the  drfendaat.  The  question  arose  on  the  7  &  8  Vict  c  19> 
intituled,  ^An  Act  fi>r  regulating  the  Bailifis  of  Inferior 
Courts.**  We  think  that  the  defendant  is  justified  on  the 
ground  that  he  was  a  bailiff  de  fitcto.  The  act  of  Par- 
liament says,  in  section  4,  that  **  if  any  bailiff**  shall  be 
guilty  of  extortion,  &c. ;  and  in  section  8,  that  actions 
commenced  against  *' any  bailiff"  shall  be  commenced 
within  a  certain  time,  &c.  We  think  the  words  '*  any 
tmiliff'*  apply  to  the  defendant  In  Hughes  v.  BucUand 
and  Another  (c)  we  had  to  consider  the  meaning  of  the 
words  "  any  person." 

Judgment  for  Defendant. 

(a)  Ploird.  118.  (c)  Ante,  vol.  3,  p.  702 ;  S.  C. 

(6)  Hayes  Ezch.  Rep.  (Irish)     15  M.  &  W.  346. 
487. 


Jackson  and  Wife  v.  Smithson. 

L  HE  declaration  stated  that  the  defendant  heretofore,  to  A  deelmtioii 
wit,  on,  &C.,  and  from  thence  until  and  at  the  time  of  the  the^endant 
bjuiy  and  damage  being  sustained  by  the  said  Ann  as  |^I!^^f^ 

well  knowing 
that  the  stia 
nm  WM  aeciiftoaMd  to  bott  and  iijare  mankind,  and  that  whilst  the  defendant  kept  the  tame, 
it  did  butt  and  gore  the  wife  of  the  plaintiff:  Held,  on  motion  m  arrest  of  jodnnent,  that  the 
decUtratkm  was  snfljciem,  without  aTerring  that  the  defendant  mgUgtuUif  kept  tne  ram. 


Smithson. 
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1846.  hereinafter  tnendoned,  wrongfully  and  injnrtoiisly  did  keep 
j^^^^^  a  certain  ram,  he  the  defendant  during  all  that  time  well 
knowing  that  the  said  ram  then  was,  and  continued  to  be, 
prone  and  used  and  accustomed  to  attack,  butt,  and  injure 
mankind,  and  which  said  ram,  afterwards  and  whilst  the 
defendant  so  kept  the  same  as  aforesaid,  to  wit,  on,  &c.,  by 
reason  of  the  premises,  did  then  attack,  butt,  and  gore  the 
said  Ann,  and  cast  and  throw  her  down  to  and  upon  the 
ground  divers,  to  wit,  five  times,  and  thereby  the  said  Ann 
was  then  greatly  hurt,  &c. 

The  defendant  pleaded  not  guilty,  with  other  pleas  upon 
which  issues  were  joined ;  and,  at  the  trial,  before  Lord 
Denman^  C.  X,  at  the  Maidstone  Summer  Assijns,  a  verdict 
was  found  for  the  plamtiff,  with  10^  damages. 

Shee,  Serjt,  had  obtained  a  rule  to  shew  cause  why  the 
judgment  should  not  be  arrested,  on  the  gpround  that  the 
declaration  was  defective,  in  not  alleging  that  the  defendant 
negtigetiUy  kept  the  ram. 

Montagu  Chambers  and  Brown  shewed  cause*  The 
declaration  is  suflScient  A  person  who  keeps  a  tame 
animal,  which  he  knows  to  be  mischievous,  is  liable  fer  die 
injury  which  it  does  to  another,  unless  the  latter  might,  by 
common  care,  have  avoided  the  animal;  Curtis  v.  Mills  (a). 
This  declaradon  alleges  that  the  defendant  wrongftilly  and 
injuriously  kept  the  ram,  knawing  it  to  be  prone  and 
accustomed  to  attack  and  injure  mankind.  The  gist  of 
the  action  is  the  heepinff  of  the  animal  after  hnowledffe  of 
its  mischievous  propensities;  Cam.  Dig.  tit  ^*  Fhader^ 
(2  P.  2);  JenJdfu  y.  Tttmer{b)i  Smith  v.  Felahic).  The 
precedents,  both  ancient  and  modem,  merely  state  the 
ferodty  of  the  animal  and  the  knowledge  of  the  defendant^ 
without  any  allegation  of  negUgence  or  want  of  care.    In 


(a)  5  C.  &  P.  489.  2  Salk.  669. 

(b)  I  Ld.  Raym.  109;  S.  C.         (e)  s  Stra.  Ii64. 
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the  lUgidmr  Brmmt,  fal  110  b»  111,  three  pvecedents  of       1846. 

write  aofi  gneDt  one  fcr  keepbig  a  dog  aocnatomed  to    ^^J^^^^^^ 

tnle  fliieep^  another  tot  keeping  a  dog  accostoined  to  bite  »- 

mankind,  and  a  thiid  for  keeping  a  boar,  aocustomcd  to 

atlack  and  wound  other  animals;  but  none  contains  any 

allegation  of.  negjigenoe  on  the  part  of  the  plainti£    It  is 

die  same  with  the  precedent  in  Cropper  t.  MaUhewt  (a)^ 

and  in  the  modem  precedents,  2  ChiL  Head.  401,  Qth  ed. 

Beside^  the  Teiy  point  has  been  decided  by  the  Court  of 

Queen's  Bench  in  the  case  of  May  and  Wife  v.  BurdeU  (»). 

There  the  dedaration  allq^ed  that  the  defendant  wrongfully 

kq»t  a  monkey,  well  knowing  that  it  was  of  a  mischieroos 

and  fem^oos  nature,  and  used  and  accustomed  to  attack 

and  bite  mankind,  and  that  it  was  dangerous  to  allow  it  to 

be  at  laiige,  and  that  the  monkey,  whilst  the  defendant  kept 

the  same,  did  attack,  bite,  and  injure  the  wife  of  the  plaintiff; 

and  soch  dedaration  was  held  soffident.    The  Court  then 

catted  on 

S^ee,  Serjt.,  and  fFardswarih,  to  support  the  rule.  The 
declaration  does  not  disdnne  a  sufficient  ground  of  action. 
Any  person  has  a  right  to  keep  a  tame  animal,  however 
misduerouSt  jHxmded  he  uses  due  care  in  the  keeping  of 
it:  if  throu^  lus  negligence  another  is  injured,  he  is  no 
doubt  reqxmsible.  In  7%^  Kmff  t.  Hvggine  (c),  HoUy  C  J., 
Bays,  ^  there  is  a  diflerence  between  beasts  that  are  ferae 
natnrm,  as  Uons  and  tiger%  which  a  man  must  always  keep 
up  lA  his  peril ;  and  beasts  that  are  mansuetas  naturae,  and 
hcak  dixoogh  the  tameness  of  their  nature,  such  as  oxen 
and  hoi8e&  In  the  latter  case  an  action  lies,  if  the  owner 
has  had  notice  of  the  quality  of  the  beast;  in  the  former 
case  an  action  lies  without  such  notice.  As  to  the  point 
of  felony,  if  the  owner  have  notice  of  the  mischievous 
qoali^  of  the  oa[»  &e^  and  he  uses  all  proper  diligence  to 


(c)  2  Sid.  127.  reported. 

(6)  Trin.  Tina,  1S46,  not  yet        (e)  3  Ld.  Raym.  1683. 


V 

Jackson  * 
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1846.  keep  him  up,  and  he  happens  to  break  loose,  and  kills  a 
man,  it  would  be  very  hard  to  make  the  owner  guilty  of 
felony.  But  if  throuffh  negligence  the  beast  goes  abroad, 
after  warning  or  notice  of  hb  condition,  it  is  the  opinion  of 
Hale^  that  it  is  manslaughter  in  the  owner."  The  same 
principle  is  applicable  to  a  civil  action.  In  Jones  v.  Perry  (a), 
the  declaration  contained  three  counts,  the  second  of  which 
alleged  negligence  in  keeping  the  animal ;  and  Lord  Kenyan 
dwells  upon  the  fact  that  the  defendant  knew  that  the 
animal  was  fierce,  unruly,  and  not  safe  to  be  permitted  to 
go  abroad,  and  yet  did  not  take  sufficient  precaution  to  tie 
him  up ;  Hartley  y.  Harriman  (b) ;  Sarch  v.  Blackburn  (c) ; 
and  Blackman  v.  Himmons  (d). 

Pollock,  C.  B.-^This  case  must  be  governed  by  the 
decision  of  the  Court  of  Queen's  Bench  in  May  and  Wife  v. 
Burdett(e).  K  the  parties  think  that  there  is  any  ground  for 
reversing  the  judgment,  they  can  resort  to  a  Court  of  error. 

Aldebson,  B. — ^I  am  of  the  same  opinion,  and  I  think 
that  we  are  bound  by  the  decision  in  that  case.  But, 
independently  of  that,  I  am  at  a  loss  to  see  any  distinction 
between  an  animal  which  casts  off  the  tameness  of  its  nature 
and  becomes  fierce  and  unruly,  and  an  animal  that  is  fer» 
naturae. 

Platt,  B. — A  man  may  keep  an  animal  ferae  naturae, 
but  then  he  does  so  at  his  periL  K  any  injury  is  in  conse- 
quence done  to  another,  he  is  responsible  in  damages.  The 
same  *rule  will  apply  to  a  tame  animal  which  he  knows  to 
be  mischievous. ' 

Rule  dischaiged. 

(a)  2  Eep.  482.  (rf)  3  C.  &  P.  138. 

{b)  1  B.  &  A.  620.  (e)  T.  T.  1846,  not  yet  reported. 

(c)  4  C.  &  P.  297. 
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Sloman  v.  Williams. 
tf  ILSON  moved  to  charge  the  defendant  in  the  above  Where  e 

_^.  defendant  WM 

iCtlon  m  execulion.  brooght  np  in 

The  defendant  was  brought  up  in  the  custody  of  the  gaoler,  !Sl^f  fof' 
who  informed  the  Court  that  the  day  before  Mr.  Commis-  Vt^J^ 
aoner  Fane  had  granted  the  defendant  an  interim  order  for  chai^  in 
protection  under  the  7  &  8  Vict.  c.  96.  Sdit^^ed 

that  acorn- 
miitionerof 

Per  Cubiam. — The  return  of  the  gaoler  amounts  to  this,  bankrupta 
diat  the  defendant  has  been  dischaiged  from  his  custody,  preceding  day. 
and,  if  so,  the  defendant  cannot  be  chaiged  in  execution.  SJ^Hm  oi^ 
If  the  gaoler  were  to  detain  the  defendant  in  custody  after  J^Jj^?^^ 
notice  of  the  interim  order,  he  might  be  liable  to  an  action.  Court  refnied 

to  allow  htm 
to  be  charged 

Motion  refused.       »wecution. 


Thompson  v.  Gordon. 

1  HIS  was  a  rule  calling  on  one  Long,  an  attorney,  to  Finaljndgnent 
shew  cause  why  he  should  not  pay  to  the  plaintiff  the  sum  n^^agj^ 
of  69/.  10*.  6rf.,  being  the  amount  of  the  debt  and  costs  in  G..hii  attorney 

'         ^  wrote  to  the 

this  action,  pursuant  to  his  undertaking.  plaintiff  aa 

,  -.     i_        1  .  .1  .  foUowi:—-In 

It  appeared  that  the  action  was  brought  on  a  promissory  comideration 
note  for  5Zl  5s.,  and  that  Long  acted  as  the  attorney  for  ^^J^^nd 
the  defendant    Under  the  advice  of  Long  "the  defendant  ^^^^  »p«» 

*^  this  judgment, 

gave  a  Judge's  order  for  payment  of  debt  and   costs,  Iherebv 

undertake  to 
make  an 
arrangement  with  you  reepecting  payment  of  the  debt  and  coats  prior  to  O.  being  discharged 
from  piiaon  under  his  present  detainers;  or  in  the  erent  of  your  not  agreebg  to  the  terms  offered 
bj  me,  to  inform  yon  in  sufficient  time  of  Q,*s  intended  discharge,  so  that  you  may  not  bo 
dtpiifed  of  your  power  of  lodging  a  detainer  against  him  :**  Held,  not  to  amount  to  such  an 
■adertaking  to  pay  debt  and  coats  as  the  Court  would  enforce. 

It  is  no  answer  to  a  rule  calling  upon  an  attorney  to  perform  hb  undertaking  giren  in  a  cause 
in  this  Govt,  that  he  is  not  an  attorney  of  tUs  Court. 

TOL.  lY.  E  D.   &   L. 
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1846.       amounting  to  697.  lOs.  Sd.^  upon  which  final  judgment  was 
Thompson     ^"^^'^c^  "P*    Long  then  wrote  to  the  plaintiff  the  following 

^  »•  letter. 

Gordon. 

"  Yourself  Y.  Gordon, 

Sir, 

'*In  consideration  of  your  agreeing  to  suspend  execution 

upon   this  judgment,   I  hereby   undertake    to  make   an 

arrangement  with  you  respecting  payment  of  the  debt  and 

costs,  prior  to  Mr.  Gordon  being  discharged  from  prison 

under  his  present  detainers ;  or  in  the  event  of  your  not 

agreeing  to  the  terms  offered  by  me,  to  inform  you  in 

sufficient  time  of  Mr.  Gordon's  intended  dischaige,  so  that 

you  may  not  be  deprived  of  your  power  of  lodging  a 

detainer  against  him  in  this  action.    Your  reply,  approving 

of  this  arrangement,  will  oblige. 

"  I  am,  Sir,  yours  truly, 

"Robert  Furnis  Long." 

The  plaintiff  assented  to  the  arrangement,  and,  in  con- 
sequence, forbore  to  charge  the  defendant  in  execution, 
and  he  was  shortly  afterwards  discharged  from  prison. 
No  arrangement,  or  offer  of  an  arrangement,  was  made  by 
Long  to  the  plaintiff,  nor  was  the  latter  aware  of  the 
defendant's  discharge  until  January  1846. 

Petersdorff  shewed  cause  upon  an  affidavit  that  Long 
was  not  an  attorney  of  the  Court  of  Exchequer.  He  cited 
Sharp  V.  Hawker  (a),  in  which  the  Court  of  Common 
Pleas  refused  to  compel  an  attorney  who  was  not  on  the 
roll  of  that  Court  to  pay  over  money  received  by  him  in 
an  action  in  tBat  Court. 

Alderson,  B. — How  can  he  set  up  such  a  defence  ?  He 
has  given  us  jurisdiction  by  acting  as  an  attorney,  and 
signing  an  undertaking  in  this  Court 

(a)  3  Bing.  N.  C.  66;  S.  C.  3  Scott,  396  ;  5  Dowl.  1S6. 


TRINITT   TBRM^   9   VICT. 


51 


Peiertdarff.    The  document  in  question  does  not  amount     ^2^^Lj 
to  an  undertaking  to  pay  the  debt  and  costs.     It  is  merely     Thompson 
an  ofler  to  arrange  about  their  payment,  and,  in  the  event      qoiidom. 
of  no  arrangement  being  effected,  to  furnish  information  as 
to  the   time  of  the  defendant's  discharge  from  prison. 
Perhaps  the  plaintiff  might  maintain  an  action  upon  it; 
but  it  is  not  an  undertaking  which  the  Court  can  enforce, 
for  the  Court  has  no  means  of  estimating  the  damage 
sustained  by  the  plaintiff. 

T.  JoneSf  in  support  of  the  rule,  argued  that  the  docu- 
ment in  question  was  an  undertaking  to  pay  the  debt  and 
costs,  and  that  the  Court,  in  the  exercise  of  its  ordinary 
jurisdiction,  would  compel  the  payment 

PoLiiOCK,  C.  B. — The  rule  must  be  dischaiged.  The 
attorney  only  undertakes  to  make  an  arrangement  respecting 
the  payment  of  the  debt  and  costs,  or  to  give  information 
when  the  party  goes  out  of  prison.  That  may  form  the  subject 
of  an  action  for  breach  of  the  agreement;  but  it  is  not  an 
undertaking  which  the  Court  can  enforce,  for  it  is  impossible 
fi)r  us  to  ascertain  the  amount  of  damage  sustained  by  the 
plaintiff  If  the  plaintiff  brings  his  action,  the  jury  will 
say  how  much  the  debt  and  the  custody  of  the  debtor  were 
worth. 

Aldebson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 


E  2 
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1846. 


Booth  t;.  Millns. 
In  an  action       LfEBT  by  payee  against  maker  of  a  promissory  note  for 

on  a  pronuttory  •/  *    ^^  o  i^  * 

note,  the  100/L,  payable  on  demand,  with  interest. 

pfeS^  MTeral      "^^  defendant  pleaded  as  to  50i  parcel,  &c.,  and  interest 

pleai  aa  to        thereon ;  first,  that  he  made  the  note  for  lOOi  and  interest, 

part,  the 

uroof  of  which   instead  of  for  507.  and  interest,  by  mistake.     Secondly,  as 

and  also  a'       ^^  the  same  sum  of  5021  parcel,  &c.,  and  interest  thereon, 

ment*of^neT  ^^^  ^^®  °°^®  ^^  made  for  the  plaintiflTs  accommodation, 

into  Court  as     and  without  value.     Thirdly,  as  to  the  same  sum  of  50i, 

to  the  residue* 

to  which  the      parcel,  &c.,  and  interest  thereon,  fraud  and  covin.  Fourthly, 

Samamultra.  ^  ^^  another  sum,  payment  before  action  brought  fifthly, 

^«w,  that        gg  ^o  ^e  residue,  payment  of  a  certain  sum  into  Court. 

was  entitled  The  plaintiff  traversed  the  four  first  pleas,  and  to  the  fifth 

'  replied  that  the  defendant  was  indebted  in  a  greater  amount 

than  the  sum  paid  into  Court 

At  the  trial  before  Patteson,  J.,  at  the  last  York  Spring 

Assizes,    the   defendant's   counsel   claimed   the   right   to 

begin,  but  the  learned  Judge  ruled  that  the  plaintiff  was 

entitled  to  begin.     A  verdict  having  been  found  for  the 

plaintiff, 

Pashley  obtained  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  that  the  defendant  was 
entitled  to  begin. 

Martin  shewed  cause.  The  burthen  of  proof  on  the  fifth 
issue  was  on  the  plaintiff,  consequently  he  was  entitled  to 
begin.  He  could  not  have  succeeded  on  the  whole  record 
unless  he  had  established  that  the  defendant  was  indebted 
to  him  in  a  greater  amount  than  the  sum  paid  into  Court 
The  case  of  Cripps  and  Others  v.  Wells  (a),  is  precisely  in 

(a)  Car.  &  Mar.  489. 
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point  That  was  an  action  by  the  indorsees  against  the 
drawer  of  certain  promissory  notes,  to  which  the  defendant 
pleaded  as  to  part,  payment  before  action  brought,  and, 
as  to  the  residue,  payment  of  money  into  Court,  and  no 
damages  oltnu  The  pluntiffs  replied  damages  ultra,  and 
Rolfe,  B.,  ruled,  that  on  these  issues  the  plaintiffs  were 
entitled  to  b^n.     [He  was  stopped  by  the  Couru] 

Pashley,  in  support  of  the  rule,  cited  Smart  v.  Rayner  (a), 
and  Mercer  v.  Whall{b). 

Aldesbon^  B.— The  rule  must  be  dischaiged.  One  of 
the  issues  being  upon  the  pluntiff,  he  was  entitled  to  begin, 
for  unless  he  had  given  some  evidence  to  shew  that  the 
defendant  was  indebted  to  him  in  a  greater  amount  than 
the  sum  paid  into  Court,  the  defendant  would  have  been 
entitled  to  a  verdict  on  that  issue.  I  assent  to  the  ruling 
of  my  Brother  Rolfe  in  Cripps  and  Others  v.  Wells. 

BoLFE,  B. — ^I  adhere  to  the  rule  laid  down  by  me  in 
Cripps  and  Others  v.  Wells  ;  at  the  same  time  I  regret  that 
the  Coiuts  should  ever  have  granted  a  new  trial  upon  the 
mere  question  as  to  the  right  to  begin,  unless  it  clearly 
appeared  that  injustice  had  been  done  by  the  ruling  of  the 
Judge.  The  main  point  in  these  cases  is,  whether  the  Judge 
has  rightly  directed  the  jury ;  and,  if  so,  and  the  evidence 
is  satisfactory,  we  ought  not  to  assume  that  justice  has  not 
been  done. 

Platt,  B. — The  rule  laid  down  by  my  Brother  Rolfe 
in  Cripps  ojtd  Others  v.  Wells  is  the  correct  one,  viz.,  that 
the  plaintiff  ought  to  begin  when  the  affirmative  of  any  one 
iSBoe  is  upon  him.  Here  Mr.  Pashley  is  put  out  of  Court 
by  the  form  of  the  issue,  which  is,  whether  or  not  the 

(a)  6  C.  &  P.  721.  (b)  5  Q.  B.  447. 
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1846.       plaintiff  is  entitled  to  greater  damages  than  the  amount 
^'^^^    paid  into  Court. 

Rule  discharged  (a). 


V, 

MiLLNS. 


(a)  See  also  Askbf  md  Others  v.  Bates,  ante,  p.  33. 
Note.  Mr.  Baron  Alderson  observed,  in  reference  to  this  questioB, 
that  the  Exchequer  copy  of  the  report  of  the  case  of  Huckman  v.  FenUe^ 
(3  M.  8c  W.  517),  contained  a  correction  in  Mr.  Baron  Parkers  hand- 
writing, of  a  passage  in  the  judgment  of  Lord  Abinger,  The  judg- 
ment is  in  these  terms :  "  We  have  no  doubt  as  to  the  first  point  that 
the  Lord  Chief  Justice  was  right  in  ruling  that  the  onus  proband! 
was  upon  the  plaintiff,  and  that  he  was  entitled  to  begin.  We  cannot 
agree,  however,  that  this  is  a  matter  entirely  for  the  disposal  of  the 
Judge  at  Nisi  Prius.  I  cannot  say  that  we  should  interfere  in  a  very 
doubtful  case;  but  if  the  decision  of  the  Judge  were  eUarhf  and 
nuadfestly  wrong,  the  Court  would  interfere  to  set  itg  right."  Mr. 
Baron  Parke  has  substituted  for  the  words  "  clearly  and  manifestly 
wrong"  the  words  "  did  clear  and  manifest  wrong,"  and  has  added 
this  note  in  the  margin.    "  Q^ery,  if  this  is  not  the  true  reading." 


In  an  action 
for  work  and 
laboar,  the 
particular!  of 
the  plaintiflr*s 
demand  stated 
the  action  to 
be  brought  **to 
recover  ironi 
tho  defendants 
the  sum  of 
450/.  claimed 
by  the  pUuntiff 
for  his  servtceB 
as  clerk  or 
manager  to 
the  defendants 
from  October 
1837  to  Oc 
tober  ISSQ." 
An  order  was 
made  for  fur- 
ther and  better 
"  after  the  rate 
for  commission 


Law  v.  Thompson  and  Others. 

Assumpsit  for  work  and  labour^  money  paid,  and 
money  due  on  an  account  stated. 

Pleas.  Non  assumpsit,  Statute  of  Limitations,  and  set-off. 

The  plaintiff  delivered  with  the  declaration  the  following 
particulars  of  his  demand: — 

*'  This  action  is  brought  to  recover  from  the  defendants 
the  sum  of  450/.,  claimed  by  the  plaintiff  for  his  services 
as  clerk  or  manager  to  the  defendants  from  the  month 
of  October,  1837,  to  the  month  of  October,  1839,  both 
inclusive." 

The  plaintiff  afterwards  delivered  another  particular, 
which  was  the  same  as  the  above,  but  claiming  for  two 

particulars,  when  the  plaintiff  delivered  the  same,  with  the  addition  of  the  words 
of  200/.  per  annum  :**  Held^  that  the  plaintiff  could  not  ffive  evidence  of  a  claim 
on  the  amount  of  business  done  by  the  defendants  throujfn  his  introduction. 


TMNITY   TEBM,   9   VICT.  55 

years  and  a  quarter,  with  the  addition  of  the  words  "  after       1846. 
the  rate  of  200i  per  annum.''  ^    L^^^ 

At  the  trial  before  Pollock,  C.  B.,  at  the  London  Sit-  thomwom 
tings  after  Hilaiy  Term,  it  appeared  that  the  defendants  and  Otben. 
were  bankers.  That  the  plaintiff  was  not  their  clerk  or 
manager  as  alleged  in  the  particulars,  but  was  to  have  a 
commission  of  one-half  per  cent,  on  the  business  done, 
in  consideration  of  his  introducing  customers.  It  was 
contended,  on  the  part  of  the  defendants,  that  there  was  a 
Tariance  between  the  contract  stated  in  the  particulars  and 
the  evidence  adduced.  The  learned  Judge  refused  to 
nonsuit,  and  the  jury  found  a  verdict  for  the  plaintiff  for 
lOOH,  and  leave  was  reserved  for  the  defendants  to  move  to 
enter  a  nonsuiL 

Jervis  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  had,  or  a  nonsuit 
entered. 

Brown  shewed  cause.  The  first  particular  would  have 
enabled  the  plaintiff  to  maintain  the  action,  which  is  a 
claim  of  compensation  for  services.  The  second  particular 
shews  upon  what  principle  that  compensation  is  to  be 
calcalated.  This  is  not  like  a  question  of  variance  between 
the  pleadings  and  evidence.  It  is  sufficient  if  the  particulars 
of  demand  really  and  substantially  inform  the  defendant  of 
the  nature  of  the  plaintiff's  claim.  A  variance  is  immaterial 
if  the  defendant  is  not  thereby  misled.  In  the  present  case 
there  is  no  affidavit  that  the  defendants  were  misled,  and 
indeed  they  could  not  have  been,  for  it  appeared  on  the 
cross-examination  of  their  own  witness  that  they  had 
admitted  the  claim.  The  cases  bearing  on  the  point  are 
cited  in  a  note  to  Hurst  v.  fFatkis  (a),  where  the  rule 
deduced  is,  that  "  if  the  plaintiff's  particular  conveys  the 
requisite  information  to  the  defendant,  however  inaccurately 

(a)  1  Campb.  68. 
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1846.  it  be  drawn  up,  it  is  sufficient."  [Aldersan^  B. — ^If  it  is  to 
Law  be  said  that  a  party  may  sue  for  salary,  and  at  the  trial 
Thompson  P^^^®  *  claim  for  commission,  the  particulars  of  demand 
•nd  Othen.  would  be  a  trap  for  the  defendant,  since  it  would  always  be 
open  to  the  plaintiff  to  misstate  the  &ct8.  The  true  criterion 
is  not  whether  the  defendant  has  been  actually  misled,  but 
whether  the  particulars  of  demand  are  of  such  a  nature  that 
a  reasonable  person  would  be  misled.]  In  the  case  of 
Lambirth  and  Porter  v.  Roff{a\  the  plaintifls,  who  were 
spirit  merchants,  inadvertently  delivered  a  bill  of  particulars 
for  goods  sold  to  the  defendant  in  the  trade  of  brewers.  It 
appeared  that  Lambirth,  one  of  the  plaintifiis,  besides  his 
spirit  business  in  partnership  with  Porter,  carried  on  the 
business  of  a  brewer  in  partnership  with  one  English.  The 
defendant  dealt  with  Lambirth  and  English  for  beer,  and 
occupied  a  public-house  under  a  lease  from  Lambirth, 
English,  W.  H.  Lambirth,  and  Porter.  At  the  trial  the 
delivery  of  the  spirits  by  Lambirth  and  Porter  was  proved, 
and  a  verdict  found  for  the  plaintiffs.  The  defendant 
having  obtained  a  rule  nisi  for  a  nonsuit,  on  the  ground 
that  he  had  been  surprised  by  the  variance  between  the 
particular  and  the  proof,  the  Oourt  discharged  the  rule,  it 
appearing  that  the  defendant  had  been  neither  surprised 
nor  misled.  [Alderaan,  B. — In  that  case  the  defendant 
must  have  known  that  lambirth  and  Porter  were  the 
plaintiffs,  and  Lambirth  and  English  the  brewers,  so  that 
the  particular  could  not  have  surprised  or  misled  him.] 

Jervis  and  Cramptan,  in  support  of  the  rule,  argued  that 
the  true  test  was  not  whether  the  defendants  had  made 
an  affidavit  that  they  were  misled,  for  in  most  cases  a 
defendant  would  know  the  real  contract ;  but  whether  the 
plaintiff  had  given  such  a  statement  of  the  contract  as 
clearly  to  inform  the  defendants  of  what  he  was  going  for, 
and  so  prevent  the  defendants  from  being  surprised  at  the 

(fl)  8  Bing.  411 ;  S.  C.  1  M.  &  Scott,  597. 
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trial  In  the  present  case,  if  the  defendants  had  come  pre-  1^46. 
pared  to  meet  a  claim  for  commission,  the  plaintiff  might  J]*2w 
have  set  up  a  cUum  for  salary,  and  vice  versa. 

Poixocs:,  C.  R — It  appears  to  me,  on  further  con- 
sideration of  this  case,  that  the  plaintiff  ought  to  have  been 
nonsuited.  The  particular  of  the  plaintiff's  demand  was 
substantially  for  salary,  the  evidence  given  was  of  a  claim 
for  commission.  There  is  this  distinction  between  the 
two, — commission  is  claimed  for  services  otherwise  than  as 
a  derk,  salary  can  only  be  due  for  services  performed  in 
the  ca;pacitj  of  a  clerk.  The  evidence  given  on  the  part  of 
the  defendants  proved  that  the  plaintiff  was  not  a  clerk,  but 
that  the  defendants  made  an  arrangement  with  him  that  if 
he  would  introduce  business  he  should  have  a  commission. 
That  is  substantially  different  from  a  claim  for  services  as 
a  clerk,  and  it  seems  to  me  that  the  defendants  might  easily 
have  been  misled.  With  every  respect  for  the  verdict  of 
the  jury,  I  think  there  was  not  the  slightest  foundation  for 
the  verdict,  and  that  the  plaintiff  ought  to  have  been  non- 
suited; but  as  a  verdict  has  been  found  for  the  plaintiff, 
the  rule  will  be  absolute  for  a  new  trial,  on  payment  of 
costs  by  the  plaintiff  within  a  week ;  the  plaintiff  to  be  at 
liberty  to  amend  his  particular:  otherwise,  a  nonsuit  to  be 
entered. 

Alderson,  B. — I  am  of  the  same  opinion.  No  doubt  we 
should  be  doing  wrong  if  we  required  the  same  strictness 
with  respect  to  particulars  of  demand  and  proof  as  we  do 
between  the  pleadings  and  evidence.  The  object  of  the 
particular  is  to  give  substantial  information  to  the  defendants 
of  the  plaintiff's  demand,  and  if  it  does  that  it  is  sufficient, 
although  it  may  vary  from  the  evidence  which  the  plaintiff 
gives.  The  cases  have  gone  to  great  lengths  in  supporting 
particulars  of  demand  where  they  have  really  varied,  but 
where  the  party  could  not,  under  the  circumstances,  have 
been   misled.     We  ought  not  to  look  at  the  fact  of  the 
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1846.  party  having  been  misled,  but  whether,  under  the  ordinary 
circumstances  in  which  a  man  would  view  the  case,  there 
might  have  been  an  actual  misleading.  That  depends 
upon  the  wisdom  of  the  party,  and  there  is  no  true 
criterion  unless  we  adopt  this — the  whole  circumstances 
being  looked  at  would  a  reasonable  man  be  deceived  by 
the  form  of  the  particular  ?  That  was  the  test  adopted  in 
the  case  of  Lambirth  and  Another  v.  Roff{a).  There  the 
demand  was  made  by  the  plaintiiis  as  brewers,  but  it  turned 
out  that  they  sought  to  recover  as  spirit  merchants.  It 
appeared,  however,  that  Lambirth  and  Porter  were  the  spirit 
merchants,  and  Lambirth  and  English  the  brewers,  and 
that  the  defendant  dealt  with  both  in  the  way  of  their  trade 
and  business.  That  could  not  have  deceived  anybody,  for 
he  must  have  known  that  the  particulars  of  demand  meant 
a  claim  for  spirits.  The  case  would  have  been  the  reverse 
if  the  same  party  were  the  spirit  merchant  and  also  the 
brewer.  The  question  really  and  substantially  is  thb — 
would  a  reasonable  person  be  deceived  by  understanding 
that  the  plaintiff's  demand  was  different  from  the  proof? 
The  plaintiff  in  the  first  instance,  by  his  particular,  demands 
450/. ;  then  the  defendants  come  before  a  Judge,  and  say, 
^*  We  do  not  know  how  the  plaintiff  makes  out  a  claim  of 
450^"  The  Judge  orders  him  to  state  in  what  way  the 
claim  is  made  out  The  plaintiff  then  says,  ^^  I  claim  for 
two  years  and  a  quarter  at  the  rate  of  200/.  a  year."  That 
is  what  any  man  would  say  who  claims  a  salary.  When 
the  case  comes  on  for  trial  it  turns  out  that  the  real  demand 
is  not  a  claim  for  salary,  nor  is  it  any  sum  which  would 
amount  to  200/.  a  year,  but  a  sum  which  might  be  100^  for 
the  first  year,  and  350/.  for  the  last  quarter.  The  defendants 
only  come  prepared  to  prove  that  they  never  made  a  bargain 
with  the  plaintiff  for  salary  as  clerk.  But  in  the  case  of 
commission  it  is  necessary  to  shew  the  business  done  in  the 
particular  trade,  and  how  much  was  done,  and  what  was 

{a)  8  Bing  411 ;  S.  C.  1  M.  &  Scott,  597. 
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done  in  any  given  part  of  a  year.  There  might  be  a  con-  18^6. 
odoable  difference  in  the  amount  of  business  done  in  the  J^^ 
first  year  and  in  the  last  three  quarters.    The  demand  is  *- 

not  per  annum,  but  only  according  to  the  business  done,    and  Others. 
The  plaintiff  must,  therefore,  come  prepared  vnth  totally 
difierent  evidence,  and  unless  a  particular  of  demand  is 
to  be  used  for  the  purpose  of  entrapping  a  defendant  this 
particular  is  insufficient. 

RoLFE,  B. — ^I  am  of  the  same  opinion.  The  question  is 
whether  the  particulars  are  calculated  to  mislead.  There 
are  cases  in  which  the  particular  has  been  directly  and 
positively  wrong,  and  yet  the  Courts  have  decided  that  they 
were  not  calculated  to  mislead.  For  instance,  where  the  par- 
ticular used  the  word  '<  chalky  and  the  claim  was  for  ^^  caulk^ 
though  quite  a  different  matter,  the  Court  treated  it  as  a 
mere  slip  (a).  So,  again,  there  may  be  a  mistake  in  the  year, 
but  that  would  be  immaterial  unless  it  was  calculated  to 
mislead  the  defendant  In  the  case  of  Lambirth  and  Another 
7.  Boff{b)y  the  plaintifis  were  spirit  merchants,  and  the 
defendant  well  knew  that  the  action  was  brought  for  spirits 
and  not  for  beer.  But  this  case  stands  on  quite  a  different 
footing,  for  the  plaintiff  claims  a  salary  at  so  much  a  year, 
and  then  he  goes  for  commission ;  so  that  the  defendants 
must  have  been  totally  at  a  loss  to  know  what  they  were  to 
come  prepared  to  prove.  Suppose  the  defendants  had  come 
prepared  with  accounts  to  shew  that  no  commission  was 
due,  and  that  afterwards  the  plaintiff  had  chosen  to  abandon 
the  action,  it  is  doubtful  whether  the  defendants  would  have 
been  allowed  the  costs  of  such  proof.  Most  probably  they 
would  have  been  told  that  under  the  form  of  the  particulars 
that  was  not  a  matter  which  could  have  been  gone  into.  I 
agree  that  particulars  of  demand  are  not  to  be  scanned  with 
the  nicety  of  a  special  plea,  hut  I  think  that  these  were 
calculated  to  mislead  the  defendants. 

(c)  Semble,  Spencer  v.  Bates,  I  Gale,  108.  {b)  8  Bing.  411. 
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* V ' 

Law 

V. 
TROMraON 

andOthen. 


Platt,  B. — I  am  of  the  same  opinion.  This  pardcular 
is  calculated  to  point  the  defendants*  attention  to  proof  of 
the  value  of  services  performed  In  the  case  of  commiflrion 
they  would  come  prepared  to  shew  the  quantity  of  businesB 
actually  done. 

Rule  absolute  for  a  new  trial,  on  payment  of  costs 
by  the  plaintiff  within  a  week  (the  plaintiff 
to  be  at  liberty  to  amend  his  particulars); 
otherwise  a  nonsuit  to  be  entered. 


m 

it,  snbsuiitial 
inibnnatioo  of 
the  Court  in 
whinh  the 
buiiness  bts 
been  done. 


Engleheart  t;.  Moore. 

An  attorney's  JLIEBT  for  30^  for  work  and  labour,  care,  diligence, 
bi  must  1^^^  journeys  and  attendance,  done  and  bestowed  by  the  plaintiff 
as  the  attorney  and  solicitor  of  and  for  the  defendant,  and 
on  his  retainer  in  and  about  the  prosecuting,  defending^ 
and  soliciting  of  divers  causes  and  suits,  and  in  and  about 
other  business  for  the  defendant,  at  his  request,  and  fox 
certain  fees  due  and  of  right  payable  to  the  plaintiff  in 
respect  thereof.  There  were  counts  for  money  paid  and 
for  money  due  on  an  account  stated. 

Plea:    that  before  and  at  the  time  of  the  doing  and' 
bestowing  of  all  and  every  part  of  the  said  work  and  labour^ 
care»  diligencej  journeys  and  attendance,  as  in  the  said  < 
first  count  mentioned,  and  before  and  at  the  time  of  tbr^ 
becoming  due  of  the  said  &es  in  respect  thei^of  tii 
said  first  count  mentioned,  and  before  and  at  (h&  ^m&  < 
the  paying  all  anil  every  part  of  the  money  in  lh«  foooc 
count  mentioned  to  bttv^^       iakl,  ht  (h«  pliiinliJf 
and  at  the  time  of  tl 


an  attorney  of 
the  Queen 
labour,  care, 
first  count 


l.;L4idy  the  Qu^iiii,  hi-'' 
Ft£r:  thta  tbe^ai'^ 
iuvy^  and  aitrtii*' 
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bonness  by  the  plaintiff  done  as  an  attorney,  and  that  the 
mid  sum  of  30iL  in  the  said  first  count  mentioned  was  and 
is,  and  consisted  and  consists  of,  fees  and  chai^ges  for  the 
said  business  so  done,  and  of  no  other  money  whatsoever : 
that  the  said  money  in  the  said  second  count  mentioned  to 
have  been  paid  was,  and  every  part  thereof  was,  so  paid  by 
the  plaintiff  as  an  attorney,  in  disbursements  for  the  said 
business  so  done,  to  the  amount  of  the  sum  in  the  second 
count  mentioned :  that  after  the  making  and  passing  of  an 
act  of  Parliament,  made  and  passed  in  the  session  of  Par- 
liament holden  in  the  sixth  and  seventh  years  of  the  reign 
of  our  Lady  the  now  Queen  Victoria,  intituled,  "  An  Act 
&r  consolidating  and  amending  several  of  the  laws  relating 
to  attorneys  and  solicitors  practising  in  England  and  Wales," 
to  wit,  on,  &C.,  the  plaintiff  commenced  this  action  con- 
trary to  the  form  of  the  said  statute  for  the  recovery  of  the 
said  fees,  charges  and  disbursements,  without  having  one 
calendar  month  before  the  commencement  of  this  suit 
delivered  to  the  defendant,  the  party  to  be  charged  there- 
with,  or  sent  by  post  to,  or  left  for  the  defendant  at  his 
counting-house,  office  of  business,  dwelling-house,  or  last 
known  place  of  abode,  a  bill  of  the  said  fees,  charges  and 
diabarBements,  or  of  any  or  either  of  them,  or  of  any  part 
thereof  anbecribed  with  the  proper  hand  of  the  plaintiff,  or 
hirlnBnd  in  or  accompanied  by  a  letter,  subscribed  with  the 
proper  band  of  the  plalatiff,  referring  to  such  billj  as  was 
sd  is  required  by  the  statute  in  such  case  made  and 
>tidedi  that  the  said  account  in  the  said  last  count 
sntioned  was  stated  of  and  conceniing  30/L  parcel  of  the 
id  suxna  of  30L,  and  ZOL  in  the  said  two  first  counts 
jTelj  mentiotted,  after  the  sum  of  30/,  parcel  as 
id  Wtts  found  to  be  due  and  in  arrear  from  the 
sndMi^t  to  the  pi  ,,  the  stating  of  the  said  account, 

^^  aforesaid,  was  and  is 
count  mentioned. 


1846. 
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1846.  Replication:  that  the  plaintiflF  did,  one  calendar  month 

Enoi^heakt  ^^of®  ^^®  commencement  of  this  suit,  to  wit,  on,  &c.,  send 
by  post  to  the  said  defendant,  at  his  then  place  of  abode,  a 
bill  of  the  said  fees  and  disbursements,  amounting  to  the 
said  sum  of  SOL,  inclosed  in  a  letter,  subscribed  with  the 
proper  hand  of  the  plaintiff,  referring  to  such  bill, 
according  to  the  form  of  the  statute  in  such  case  made 
and  provided. 

At  the  trial  before  the  Lord  Chief  Baron,  at  the  London 
sittings  after  last  Term,  the  plaintiff  proved  the  delivery  of 
a  signed  bill  one  month  before  the  commencement  of  the 
suit.  The  bill  was  headed  **  To  W.  H.  EnglehearL 
Yourself  at  the  suit  of  Perry ^  It  then  set  out  the  items, 
from  several  of  which  it  appeared  that  the  business  was 
done  in  respect  of  an  action  at  law ;  but  there  was  nothing 
to  shew  in  what  Court  the  business  was  done.  On  the 
part  of  the  defendant  it  was  objected,  that  the  requisites  of 
the  6  &  7  Vict  c  73,  s.  37,  had  not  been  complied  with. 
The  learned  Judge  directed  a  verdict  for  the  plaintiff  for 
the  amount  of  the  bill ;  and  reserved  leave  for  the  defendant 
to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of 
opinion  that  the  statute  had  not  been  complied  with.  A 
rule  to  shew  cause  having  been  obtained  accordingly, 

Jertm  and  Simon  shewed  cause.  The  question  is,  whether 
since  the  6  &  7  Vict  c  73,  an  attorney's  bill  must  shew 
upon  the  face  of  it  in  what  Court  the  business  was  done. 
That  has  been  decided  not  to  be  necessary  under  the 
statute  3  Jac.  1,  c  7  (a) ;  Lester  v.  Lazams  {b).    With  the 


(a)  Enacts,  "  that  all  attorneys  name,  before  such  time  as  they 

and  solicitors  shall  give  a  true  or  any  of  them  shall  charge  their 

bill  onto  their  Masters  or  clients,  clients  with  any  the  same  fees 

or   their  assigns,  of  all   other  or  charges/' 
charges    concerning    the    soits         (6)  2  C,  M.  &  R.  665  ;  S.  C. 

which  they  have  for  them,  sub-  4  Dowl.  397. 
scribed  with  his  own  hand  and 
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V. 
MOOAB. 


exception  of  the  observatioD  oi  Parke^  B.,  in  that  case,  that       1846. 

**the  statement  of  the  Court  may  be  a  necessary  part  of  eJJ^J]^[J7/- 

the  bill,''  there  is  no  authority  that  it  was  requisite  under 

the  2  Geo.  2,  c.  23,  &  23  (a).     LewU  v.  Primrose  {b)  will 

be  relied  upon  by  the  other  side,  but  in  that  case  the  bill 

neither  stated  the  name  of  the  Court,  nor  of  the  cause  in 

respect  of  which  the  business  was  done.     In  a  subsequent 

case  of  MarHnddU  v.  Falkner  (c),  the  Court  of  Common 

Pleas  decided  that  it  is  not  necessary  that  an  attorney's  bill 

should  be  entitled  in  a  cause  or  Court,  if  from  the  bill 

taken  altogether  it  can  be  reasonably  ascertained  in  what 

Court  and  cause  the  business  has  been  transacted.     [Alder- 


(c)  Enacts,  "thai  no  attorney 
or  tolieitory'&c./'  shall  commence 
or  mainnin  any  action  or  suit  for 
the  recovery  of  any  fees,  charges 
or  disbursements  at  law  or  in 
eqnity,  nntil  the  expiration  of 
one  month  or  more  after  such 
attorney  or  solicitor  respectively 
ihall  have  delivered  unto  the 
psrty  or  parties  to  be  charged 
dierewith,  or  left  for  him,  her»  or 
them  at  his,  her,  or  their  dwell- 
ing-house or  last  place  of  abode, 
a  bill  of  such  fees,  charges  and 
disbursements,  written  in  a  com- 
mon legible  hand,  and  in  the 
English  tongue  (except  law  terms 
and  names  of  writs)  and  in  words 
at  length  (except  times  and  sums) 
which  bill  shall  be  subscribed 
with  the  proper  hand  of  such 
attorney  or  solicitor  respectively, 
and  upon  application  of  the  party 
or  parties  chargeable  by  such 
bill,  or  of  any  other  person  in 
that  behalf  authorised,  unto  the 
ssid  Lord  High  Chancellor,  or 
the  Master  of  the  Rolls,  or  unto 
any  of  the  Courts  aforesaid,  or 
unto  a  Jndge  or  Baron  of  any  of 


the  said  Courts  respectively,  in 
which  the  business  contained  in 
such  bill,  or  the  greatest  part 
thereof  in  amount  or  vdue, 
shall  have  been  transacted;  and 
upon  the  submission  of  the  said 
party  or  parties,  or  such  other 
person  authorized  as  aforesaid, 
to  pay  the  whole  sum  that  upon 
taxation  of  the  said  bill  shall 
appear  to  be  due  to  the  said  at- 
torney or  solicitor  respectively,  it 
shall  and  may  be  lawful  for  the 
said  Lord  High  Chancellor,  the 
said  Master  of  the  Rolls,  or  for 
any  of  the  (Courts  aforesaid,  or  for 
any  Judge  or  Baron  of  any  of  the 
said  0>urts  respectively,  and  they 
are  hereby  required  to  refer  the 
said  bill,  and  the  said  attorney's 
or  solicitor's  demand  thereupon, 
(although  no  action  or  suit  shall 
be  then  depending  in  such  Court 
touching  the  same)  to  be  taxed 
and  settled  by  the  proper  officer 
of  such  Court,  without  any  money 
being  brought  into  the  said  Court 
for  that  purpose,"  &c. 

(b)  6  Q.  B.  265. 

(c)  Ante,  vol.  3,  p.  600. 
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1846.  san^  B. — I  see  no  reason  why  the  name  of  the  Court  should 
^^^^^„  appear  in  the  heading  of  the  bill ;  it  is  sufficient  if  it  appear 
by  the  bill  itself  Suppose  the  business  done  in  several 
Courts,  how  would  the  bill  be  headed?]  As  this  bill  states 
the  name  of  the  cause,  which  appears  to  be  an  action  at 
law,  it  is  submitted  that  the  bill  would  have  been  sufficient 
even  under  the  2  Geo.  2,  c.  23,  s.  23 ;  but  it  is  clearly  so 
under  the  6  &  7  Vict.  c.  73,  s.  37  (a),  which  directs  that  a 
bill  for  common  law  business  shall  be  referred  for  taxation 
to  an  officer  of  the  common  law  Courts. 


(a)  Enacts,  "  that  from  and 
after  the  passing  of  this  act  no 
attorney  or  solicitor,  nor  any 
execntor,  administrator,  or  as- 
signee of  any  attorney  or  solicitor, 
shall  commence  or  maintain  any 
action  or  suit  for  the  recovery  of 
any  fees,  charges,  or  disburse* 
ments  for  any  business  done  by 
such  attorney  or  solicitor,  until 
the  expiration  of  one  month  after 
such  attorney  or  solicitor,  or 
executor,  administrator,  or  as- 
signee of  such  attorney  or  so- 
licitor, shall  have  delivered  unto 
the  party  to  be  charged  there- 
with, or  sent  by  the  post  to  or 
left  for  him  at  his  counting-house, 
office  of  business,  dwelling-house, 
or  last  known  place  of  abode,  a 
bill  of  such  fees,  charges,  and 
disbursements,  and  which  bill 
shall  either  be  subscribed  with 
the  proper  hand  of  such  attorney 
or  solicitor,  (or,  in  the  case  of  a 
partnership,  by  any  of  the  part- 
ners, either  with  his  own  name, 
or  with  the  name  or  style  of  such 
partnership,)  or  of  the  executor, 
administrator,  or  assignee  of  such 
attorney  or  solicitor,  or  be  en- 
closed in  or  accompanied  by  a 


letter  subscribed  in  like  manner 
referring  to  such  bill ;  and  upon 
the  application  of  the  party 
chargeable  by  such  bill  within 
such  month  it  shall  be  lawful,  in 
case  the  business  contained  in 
such  bill  or  any  part  thereof  shall 
have  been  transacted  in  the  High 
Court  of  Chancery,  or  in  any 
other  Court  of  equity,  or  in  any 
matter  of  bankruptcy  or  lunacy, 
or  in  case  no  part  of  such  business 
shall  have  been  transacted  in  any 
Court  of  law  or  equity,  for  the 
Lord  High  Chancellor  or  Master 
of  the  Rolls,  and  in  case  any  part 
of  such  business  shall  have  been 
transacted  in  any  other  Court, 
for  the  Courts  of  Queen's  Bench, 
Common  Pleas,  Exchequer,  Court 
of  Common  Pleas  at  Lancaster, 
or  Court  of  Pleas  at  Durham^  or 
any  Judge  of  either  of  them,  and 
they  are  hereby  respectively  re- 
quired, to  refer  such  bill,  and  the 
demand  of  such  attorney  or  so- 
licitor, executor,  &c.,  thereupon 
to  be  taxed  and  settled  by  the 
propel  officer  of  the  Court  in 
which  such  reference  shall  be 
made,  without  any  money  being 
brought  into  Court,''  &c 
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Martin  and  H.  Hill  in  support  of  the  rule.  These  acts  lH4r>. 
were  passed  for  the  benefit  of  clients,  and  ought  to  be  ^ii^nuAVLT 
construed  strictly  against  the  attorney.  The  name  of  the 
Court  in  which  the  business  was  done  should  appear  by 
the  bill,  since  the  scale  of  fees  is  different  in  the  several 
superior  Courts,  and  those  fees  differ  from  the  amount 
allowed  in  the  Court  of  Common  Pleas  at  Durham. 
Unless  the  bill  shews  in  what  Court  the  business  was 
done,  the  client  has  no  means  of  ascertaining  whether  the 
charges  are  reasonable.  The  statute  of  Victoria  uses  the 
same  words  as  the  2  Geo.  2,  namely,  **  bill  of  fees,  charges 
and  disbursement's,"  and  the  case  of  Letcis  v.  Primrose  {o)y 
which  was  decided  under  the  latter  act,  must  govern  the 
present  case.  There,  Lord  Denman^  C.  J.,  says,  "  this 
objection  must  prevail,  or  the  statute  be  in  effect  repealed. 
The  very  object  of  the  enactment  is,  that  the  client,  if  he 
likes,  may  take  the  bill  to  another  attorney  for  his  advice 
upon  it.  Why  is  the  client  to  be  forced  to  ask  questions? 
And  how  can  we  say  that  he  is  told  in  respect  of  what 
business  the  charge  is  made,  when  he  is  not  told  where  the 
business  was  done?" 

Pollock,  C.  B. — The  rule  for  a  nonsuit  must  be  absolute. 
I  cannot  see  any  distinction  between  this  case  and  that  of 
Lewis  V.  Primrose,  and  I  think  we  ought  to  adhere  to  that 
decision.  The  bill  should  contain  substantial  information 
of  the  Court  in  which  the  business  was  done.  I  do  not 
mean  to  say  that  it  must  necessarily  do  so  in  the  heading 
of  the  bill,  but  it  ought  in  some  part  of  it.  That  is  not  so 
with  this  bill,  because,  for  any  thing  that  appears  on  the 
fiice  of  it,  the  business  might  have  been  transacted  in  the 
Court  of  Common  Pleas  at  Durham. 

Aldebson,  B. — I  am  of  the  same  opinion.     The  act,  so 

(a)  6  a  B.  265. 
VOL.  IV.  F  D.    &    L. 
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1846.  fiur  as  relates  to  the  delivery  of  an  attorney's  bill,  ought  to 
j^JJ^J]^^^^  be  construed  liberally  for  the  client,  and  strictly  for  the 
attorney ;  for  the  one  knows  the  law,  and  the  other  does 
not  The  object  of  the  statute  b  to  allow  the  client  a 
month  to  consider  whether  he  will  refer  the  bill  for  taxation, 
and  for  that  purpose  it  is  requisite  that  he  should  know 
where  the  chaqi^es  are  incurred.  Unless  the  name  of  the 
Court  be  stated,  it  would  be  impossible  for  him  to  know 
whether  on  taxation  one-sixth  would  be  taken  off,  for  the 
scale  of  fees  is  different  in  different  Courts.  It  is 
therefore  necessary  that  the  information  required  should 
be  given. 


RoLFE,  B.,  concurred. 


Rule  absolute. 


RoDOERs  and  Marshall  r.  Maw. 

Where  on  dis-    LlEBT  on  bond  in  the  penal  sum  of4000iL  with  condition 
ptrtnerahip*      ^°^  payment  of  2000t  by  instalments. 

The  defendant  pleaded  a  set-off,  for  money  paid  to  the 
plaintiffs'  use,  upon  which  issue  was  joined. 

At  the  trial  before  Bolfe,  B.,  at  the  Liverpool  Spring 
Assizes,  1844,  it  appeared  that  the  periods  for  payment 
of  all  the  instalments  had  elapsed,  and  that  1725L  remained 
due  to  the  plaintiffs.  In  support  of  the  set-off,  the  defendant 
proved  that  the  two  plaintifis  and  the  defendant  had  been 
jdi?  "n^f  partners,  and  that  in  January,  1840,  they  agreed  to  dissolve 
the  third  part-  the  partnership,  and  the  two  plaintiffs  agreed  to  take  all 
as  between        the  debts  on  themselves,  and  to  release  the  defendant  from 

the  other  two 

partners  and 

nimself,  a  surety  only  in  respect  of  those  debts. 

Where  a  set-off  is  pleaded  to  the  whole  declaration,  but  the  defendant  succeeds  in  proving  a 
part  only,  he  is  entitled  to  reduce  the  plaintifi*  claim  pro  tanto. 

Qtuare,  whether  money  levied  under  an  execution,  and  not  paid  by  the  party  directly,  and  in 
MOMty,  can  be  made  the  subject  of  set-off  as  money  paid  ? 


two  of  the 
partners  agree, 
m  consider- 
ation of  a  sum 
of  money 
secured  by 
the  bond  of  a 
third  partner, 
to  pay  all  the 
debts,  and  to 
release  him 
from  all  lia- 
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all  liability  as  to  the  joint  concern,  and  that  that  was  the        1B46. 
consideration  for  the  bond  on  which  the  action  was  brought.      RoiJ^bm 
The  plaintifis,  however,  did  not  pay  all  the  debts ;  and  the    "**  AnotW 
defendant  was  sned  jointly  with  them  by  the  holder  of  a        Maw. 
bill  for  1730/.^  dated  in  December^  1839,  and  drawn  by  one 
of  the  plaintifis  on  the  firm.    Before  the  present  action  was 
brought  the  defendant  had  paid  to  the  holder  of  the  bill 
three  sums  of  500/.,  500iL,  and  60L ;  and  a  sum  of  448iL  had 
been  paid  by  the  sheriff  under  an  execution  against  the 
defendant's  goods,  in  an  action  at  the  suit  of  the  holder  of 
the  bilL     A  verdict  was  taken  for  1725£,  the  sum  claimed 
by  the  plaintifis,  and  leave  was  reserved  for  the  defendant 
to  move  to  reduce  that  amount  to  216L  6s.  1(2.,  or  such 
sum  as  the  Court  should  under  the  circumstances  direct. 

In  Easter  Term^  1844,  a  rule  nisi  was  obtained  accord- 
ingly, against  which^ 

Martin  and  Crompton  shewed  cause.  First,  the  plea  of 
set-off  is  not  divisible,  and  the  defendant  cannot  reduce 
the  damages  by  the  amount  proved.  The  present  case 
must  be  governed  by  Ttick  v.  Tuck  (a),  which  decided 
that  when  a  defendant,  under  a  plea  of  set-off  to  the  whole 
declaration,  proves  a  sum  of  money  owing  to  him  from  the 
pUdntiff  less  than  the  amount  of  the  claim  which  the 
plaintiff  has  established,  the  defendant  is  not  entitled  to 
have  a  verdict  entered  for  him  on  that  issue  for  the  amount 
which  he  has  so  proved^  but  the  issue  must  be  found  for 
the  plaintiff,  unless  where  the  defendant,  by  all  his  pleas 
taken  together,  covers  the  whole  cause  of  action.  In  that 
case,  Parhej  B,,  in  delivering  judgment,  says  (ft),  "The  plea 
of  set-off  has  been  construed,  under  peculiar  circumstances, 
as  entitling  the  defendant  to  prove  due  to  himself  as  much 
as  he  can,  which  may  be  taken  in  connection  with  the 

(a)  7  Dowl.  373  ;  S.  C.  5  M.  &  W.  109- 
(6)  5M.  &W.  114. 
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1846.        party  having  been  misled,  but  whether,  under  the  ordinaiy 
La^t         circumstances  in  which  a  man  would  view  the  case,  there 
»•  might  have  been   an  actual  misleading.     That  depends 

mndOthen.  upon  the  wisdom  of  the  party,  and  there  is  no  true 
criterion  unless  we  adopt  this — the  whole  circumstances 
being  looked  at  would  a  reasonable  man  be  deceived  by 
the  form  of  the  particular  ?  That  was  the  test  adopted  in 
the  case  of  Lambirth  and  Another  v.  Rqff{a).  There  the 
demand  was  made  by  the  plaintifls  as  brewers,  but  it  turned 
out  that  they  sought  to  recover  as  spirit  merchants.  It 
appeared,  however,  that  Lambirth  and  Porter  were  the  spirit 
merchants,  and  Lambirth  and  English  the  brewers^  and 
that  the  defendant  dealt  with  both  in  the  way  of  their  trade 
and  business.  That  could  not  have  deceived  anybody,  for 
he  must  have  known  that  the  particulars  of  demand  meant 
a  claim  for  spirits.  The  case  would  have  been  the  reverse 
if  the  same  party  were  the  spirit  merchant  and  also  the 
brewer.  The  question  really  and  substantially  is  this — 
would  a  reasonable  person  be  deceived  by  understanding 
that  the  plaintiff's  demand  was  different  from  the  proof? 
The  plaintiff  in  the  first  instance,  by  his  particular,  demands 
450/. ;  then  the  defendants  come  before  a  Judge,  and  say, 
"  We  do  not  know  how  the  plaintiff  makes  out  a  claim  of 
450/."  The  Judge  orders  him  to  state  in  what  way  the 
claim  is  made  out  The  plaintiff  then  says,  ^^  I  claim  for 
two  years  and  a  quarter  at  the  rate  of  200/.  a  year.**  That 
is  what  any  man  would  say  who  claims  a  salary.  When 
the  case  comes  on  for  trial  it  turns  out  that  the  real  demand 
is  not  a  claim  for  salary,  nor  is  it  any  sum  which  would 
amount  to  200L  a  year,  but  a  sum  which  might  be  lOOil  for 
the  first  year,  and  350/.  for  the  last  quarter.  The  defendants 
only  come  prepared  to  prove  that  they  never  made  a  bargain 
with  the  plaintiff  for  salary  as  clerk.  But  in  the  case  of 
commission  it  is  necessary  to  shew  the  business  done  in  the 
particular  trade,  and  how  much  was  done,  and  what  was 

(</)  8  Bing  411 ;  S.  C.  1  M.  &  Scott,  597. 
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done  in  any  given  part  of  a  year.     There  might  be  a  con-        1816. 

aderable  difference  in  the  amount  of  business  done  in  the         "^^ 

first  year  and  in  the  last  three  quarters.    The  demand  is     ^    ** 
•^  ^  Thompson 

not  per  annum,  but  only  according  to  the  business  done,    and  Others. 
The  plaintiff  must,  therefore,  come  prepared  with  totally 
different  evidence,  and  unless  a  particular  of  demand  is 
to  be  used  for  the  purpose  of  entrapping  a  defendant  this 
particular  is  insufficient. 

RoLFE,  B. — I  am  of  the  same  opinion.  The  question  is 
whether  the  particulars  are  calculated  to  mislead.  There 
are  cases  in  which  the  particular  has  been  directly  and 
positively  wrong,  and  yet  the  Courts  have  decided  that  they 
were  not  calculated  to  mislead.  For  instance,  where  the  par- 
ticular used  the  word  **  chalk/"  and  the  claim  was  for  "  cauUt/* 
though  quite  a  different  matter,  the  Court  treated  it  as  a 
mere  slip  (a).  So,  again,  there  may  be  a  mistake  in  the  year, 
bat  that  would  be  immaterial  unless  it  was  calculated  to 
mislead  the  defendant  In  the  case  of  Lambirth  and  Another 
V.  R€ff{Jb)y  the  plaintiffs  were  spirit  merchants,  and  the 
defendant  well  knew  that  the  action  was  brought  for  spirits 
and  not  for  beer.  But  this  case  stands  on  quite  a  different 
footing,  for  the  plaintiff  claims  a  salary  at  so  much  a  year, 
and  then  he  goes  for  commission ;  so  that  the  defendants 
must  have  been  totally  at  a  loss  to  know  what  they  were  to 
come  prepared  to  prove.  Suppose  the  defendants  had  come 
prepared  with  accounts  to  shew  that  no  commission  was 
due,  and  that  afterwards  the  plaintiff  had  chosen  to  abandon 
the  action,  it  is  doubtful  whether  the  defendants  would  have 
been  allowed  the  costs  of  such  proof.  Most  probably  they 
would  have  been  told  that  under  the  form  of  the  particulars 
that  was  not  a  matter  which  could  have  been  gone  into.  I 
agree  that  particulars  of  demand  are  not  to  be  scanned  with 
the  nicety  of  a  special  plea,  hut  I  think  that  these  were 
calculated  to  mislead  the  defendants. 

(«)  Semble,  Spencer  v.  Bales,  I  Gale,  lOS.  (b)  S  Bing.  411. 
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* V ' 

Law 

o. 

Thompson 

mndOUien. 


Platt,  B. — I  am  of  the  same  opinioD.  This  particular 
is  calculated  to  point  the  defendants*  attention  to  proof  of 
the  value  of  services  performed.  In  the  case  of  commission 
they  would  come  prepared  to  shew  the  quantity  of  business 
actually  done. 


Rule  absolute  for  a  new  trial,  on  payment  of  costs 
by  the  plaintiff  within  a  week  (the  plaintiff 
to  be  at  liberty  to  amend  his  particulars); 
otherwise  a  nonsuit  to  be  entered. 


the  Court  in 
which  the 
but  iness  has 
been  done. 


Engleheart  V.  MoORE. 

Anattorae;'!  JLIeBT  for  SOL  for  work  and  labour,  care,  diligence, 
in^somTpMrof  jo^^Tueys  and  attendance,  done  and  bestowed  by  the  plaintiff 
it,  substantial     as  the  attorney  and  solicitor  of  and  for  the  defendant,  and 

information  of 

on  his  retainer  in  and  about  the  prosecuting,  defending, 

and  soliciting  of  divers  causes  and  suits,  and  in  and  about 

other  business  for  the  defendant,  at  his  request,  and  for 

certain  fees  due  and  of  right  payable  to  the  plaintiff  in 

respect  thereof.     There  were  counts  for  money  paid  and 

for  money  due  on  an  account  stated. 

Plea:    that  before  and  at  the  time  of  the  doing  and 

bestowing  of  all  and  every  part  of  the  said  work  and  labour, 

care,  diligence,  journeys  and  attendance,  as  in  the  said 

first  count  mentioned,  and  before  and  at  the  time  of  the 

becoming  due  of  the  said  fees  in  respect  thereof  in  the 

said  first  count  mentioned,  and  before  and  at  the  time  of 

the  paying  all  and  every  part  of  the  money  in  the  second 

count  mentioned  to  have  been  paid,  he  the  plaintiff  was, 

and  at  the  time  of  the  commencement  of  this  suit  also  was^ 

an  attorney  of  the  Court  o^  our  Lady  the  Queen,  before 

the  Queen  herself  at  Westminster :  that  the  said  work  and 

labour,  care,  diligence,  journeys  and  attendance,  in  the  said 

finst  count  mentioned  were,  and  every  part  thereof  was. 
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Englbhbakt 


business  by  the  plaintiff  done  as  an  attorney,  and  that  the  1846. 
said  sum  of  SOL  in  the  said  first  count  mentioned  was  and 
iSy  and  consisted  and  consists  of,  fees  and  charges  for  the 
said  business  so  done,  and  of  no  other  money  whatsoever: 
that  the  said  money  in  the  said  second  count  mentioned  to 
have  been  paid  was,  and  every  part  thereof  was,  so  paid  by 
the  plaintiff  as  an  attorney,  in  disbursements  for  the  said 
business  so  done,  to  the  amount  of  the  sum  in  the  second 
count  mentioned :  that  after  the  making  and  passing  of  an 
act  of  Parliament,  made  and  passed  in  the  session  of  Par- 
liament holden  in  the  sixth  and  seventh  years  of  the  reign 
of  our  Lady  the  now  Queen  Victoria,  intituled,  *^  An  Act 
for  consolidating  and  amending  several  of  the  laws  relating 
to  attorneys  and  solicitors  practising  in  England  and  Wales," 
to  wit,  on,  &C.,  the  plaintiff  commenced  this  action  con- 
trary to  the  form  of  the  said  statute  for  the  recovery  of  the 
said  fees,  charges  and  dbbursements,  without  having  one 
calendar  month  before  the  commencement  of  this  suit 
delivered  to  the  defendant,  the  party  to  be  charged  there- 
with, or  sent  by  post  to,  or  left  for  the  defendant  at  his 
counting-house,  office  of  business,  dwelling-house,  or  last 
known  place  of  abode,  a  bill  of  the  said  fees,  charges  and 
disbursements,  or  of  any  or  either  of  them,  or  of  any  part 
thereof  subscribed  with  the  proper  hand  of  the  plaintiff,  or 
inclosed  in  or  accompanied  by  a  letter,  subscribed  with  the 
proper  hand  of  the  plaintiff,  referring  to  such  bill,  as  was 
and  is  required  by  the  statute  in  such  case  made  and 
provided:  that  the  said  account  in  the  said  last  count 
mentioned  was  stated  of  and  concerning  SOL  parcel  of  the 
said  sums  of  SOL,  and  30/.  in  the  said  two  first  counts 
respectively  mentioned,  after  the  sum  of  30/.  parcel  as 
aforesaid  was  found  to  be  due  and  in  arrear  firom  the 
defendant  to  the  plaintiff  on  the  stating  of  the  said  account, 
and  which  said  sum  of  SOL  parcel  as  aforesaid,  was  and  is 
the  said  sum  of  SOL  in  the  said  last  count  mentioned. 
Verification. 
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1846.  Replication:  that  the  plaintiflF  did,  one  calendar  month 

Enoi^heakt  ^^o^  ^^®  commencement  of  this  suit,  to  wit,  on,  &c,  send 
by  post  to  the  said  defendant,  at  his  then  place  of  abode,  a 
bill  of  the  said  fees  and  disbursements,  amounting  to  the 
said  sum  of  SOL,  inclosed  in  a  letter,  subscribed  with  the 
proper  hand  of  the  plaintiff,  referring  to  such  bill, 
according  to  the  form  of  the  statute  in  such  case  made 
and  provided. 

At  the  trial  before  the  Lord  Chief  Baron,  at  the  London 
sittings  after  last  Term,  the  plaintiff  proved  the  delivery  of 
a  signed  bill  one  month  before  the  commencement  of  the 
suit.  The  bill  was  headed  **  To  W.  H.  Engleheart 
Yourself  at  the  suit  of  Perry!"  It  then  set  out  the  items, 
from  several  of  which  it  appeared  that  the  business  was 
done  in  respect  of  an  action  at  law ;  but  there  was  nothing 
to  shew  in  what  Court  the  business  was  done.  On  the 
part  of  the  defendant  it  was  objected,  that  the  requisites  of 
the  6  &  7  Vict  c.  73,  s.  37,  had  not  been  complied  with. 
The  learned  Judge  directed  a  verdict  for  the  plaintiff  for 
the  amount  of  the  bill ;  and  reserved  leave  for  the  defendant 
to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of 
opinion  that  the  statute  had  not  been  complied  with.  A 
rule  to  shew  cause  having  been  obtained  accordingly, 

Jervu  and  Simon  shewed  cause.  The  question  is,  whether 
since  the  6  &  7  Vict  c.  73,  an  attorney's  bill  must  shew 
upon  the  face  of  it  in  what  Court  the  business  was  done. 
That  has  been  decided  not  to  be  necessary  under  the 
statute  3  Jac.  1,  c  7  (a) ;  Lester  v.  Lazarus  {b).    With  the 


(a)  Enacts,  "  that  all  attorneys  name,  before  such  time  as  they 

and  solicitors  shall  give  a  true  or  any  of  them  shall  charge  their 

bill  unto  their  Masters  or  clients,  clients  with  any  the  same  fees 

or   their  assigns,   of  all   other  or  charges,'' 

charges    concerning    the    soits  (6)  2  C,  M.  &  R.  665 ;  S.  C. 

which  they  have  for  them,  snb-  4  Dowl.  397. 
scribed  with  his  own  hand  and 
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V. 

MOOEB. 


exception  of  the  observation  of  Parke,  B.,  in  that  case,  that  1846. 
"the  statement  of  the  Court  may  be  a  necessary  part  of  ^^  ^ 
the  biU,**  there  is  no  authority  that  it  was  requisite  under 
the  2  Geo.  2,  c.  23,  s.  23  (a).  Lewis  v.  Primrose  (b)  will 
be  relied  upon  by  the  other  side,  but  in  that  case  the  bill 
neither  stated  the  name  of  the  Court,  nor  of  the  cause  in 
respect  of  which  the  business  was  done.  In  a  subsequent 
case  of  Martindale  v.  Falkner  (c),  the  Court  of  Common 
Pleas  decided  that  it  is  not  necessary  that  an  attorney's  bill 
should  be  entitled  m  a  cause  or  Court,  if  from  the  bill 
taken  altogether  it  can  be  reasonably  ascertained  in  what 
Court  and  cause  the  business  has  been  transacted.     [Alder- 


(c)  Enacts,  "that  no  attorney 
or  8o]ieitor»*&c. ,"  shall  commence 
or  maintain  any  action  or  suit  for 
the  recovery  of  any  fees,  charges 
or  disbmrsements  at  law  or  in 
eq[oity,  until  the  expiration  of 
one  month  or  more  after  such 
attorney  or  solicitor  respectively 
shall  have  delivered  unto  the 
party  or  parties  to  be  charged 
tiierewith,  or  left  for  him,  her,  or 
them  at  his,  her,  or  their  dwell- 
ing-house or  last  place  of  abode, 
a  bill  of  such  fees,  charges  and 
disbursementSt  written  in  a  com* 
mon  legible  hand,  and  in  the 
English  tongue  (except  law  terms 
and  names  of  writs)  and  in  words 
at  length  (except  times  and  sums) 
which  bill  shall  be  subscribed 
with  the  proper  hand  of  such 
attorney  or  solicitor  respectively, 
and  upon  application  of  the  party 
or  parties  chargeable  by  such 
hill,  or  of  any  other  person  in 
that  behalf  authorized,  unto  the 
said  Lord  High  Chancellor,  or 
the  Master  of  the  Rolls,  or  unto 
any  of  the  Courts  aforesaid,  or 
unto  a  Judge  or  Baron  of  any  of 


the  said  Courts  respectively,  in 
which  the  business  contained  in 
such  bill,  or  the  greatest  part 
thereof  in  amount  or  value* 
shall  have  been  transacted;  and 
upon  the  submission  of  the  said 
party  or  parties,  or  such  other 
person  authorized  as  aforesaid, 
to  pay  the  whole  sum  that  upon 
taxation  of  the  said  bill  shall 
appear  to  be  due  to  the  said  at- 
torney or  solicitor  respectively,  it 
shall  and  may  be  lawful  for  the 
said  Lord  High  Chancellor,  the 
said  Master  of  the  Rolls,  or  for 
any  of  the  (Courts  aforesaid,  or  for 
any  Judge  or  Baron  of  any  of  the 
said  Courts  respectively,  and  they 
are  hereby  required  to  refer  the 
said  bill,  and  the  said  attorney's 
or  solicitor's  demand  thereupon, 
(although  no  action  or  suit  shall 
be  then  depending  in  such  Court 
touching  the  same)  to  be  taxed 
and  settled  by  the  proper  officer 
of  such  Court,  without  any  money 
being  brought  into  the  said  Court 
for  that  purpose,"  &c 

(b)  6  Q.  B.  265. 

(c)  Antet  vol.  3,  p.  600. 
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1846.  son,  B. — I  see  no  reason  why  the  name  of  the  Court  should 
Englsheabt  ^PP^^  ^^  ^^^  heading  of  the  bill ;  it  is  sufficient  if  it  appear 
by  the  bill  itself  Suppose  the  business  done  in  several 
Courts,  how  would  the  bill  be  headed?]  As  this  bill  states 
the  name  of  the  cause,  which  appears  to  be  an  action  at 
law,  it  is  submitted  that  the  bill  would  have  been  sufficient 
even  under  the  2  Geo.  2,  c  23,  s.  23 ;  but  it  is  clearly  so 
under  the  6  &  7  Vict.  c.  73,  s.  37  (a),  which  directs  that  a 
bill  for  common  law  business  shall  be  referred  for  taxation 
to  an  officer  of  the  common  law  Courts. 


(a)  Enacts,  "  that  from  and 
after  the  passing  of  this  act  no 
attorney  or  solicitor,  nor  any 
executor,  administrator,  or  as- 
signee of  any  attorney  or  solicitor, 
shall  commence  or  maintain  any 
action  or  suit  for  the  recovery  of 
any  fees,  charges,  or  disburse* 
ments  for  any  husiness  done  by 
such  attorney  or  solicitor,  until 
the  expiration  of  one  month  after 
such  attorney  or  solicitor,  or 
executor,  administrator,  or  as- 
signee of  such  attorney  or  so- 
licitor, shall  have  delivered  unto 
the  party  to  be  charged  there- 
with, or  sent  by  the  post  to  or 
left  for  him  at  his  counting-house, 
office  of  business,  dwelling-house, 
or  last  known  place  of  abode,  a 
bill  of  such  fees,  charges,  and 
disbursements,  and  which  bill 
shall  either  be  subscribed  with 
the  proper  hand  of  such  attorney 
or  solicitor,  (or,  in  the  case  of  a 
partnership,  by  any  of  the  part- 
ners, either  with  his  own  name, 
or  with  the  name  or  style  of  such 
partnership,)  or  of  the  executor, 
administrator,  or  assignee  of  such 
attorney  or  solicitor,  or  be  en- 
closed in  or  accompanied  by  a 


letter  subscrihed  in  like  manner 
referring  to  such  bill ;  and  upon 
the  application  of  the  party 
chargeable  by  such  bill  within 
such  month  it  shall  be  lawful,  in 
case  the  business  contained  in 
such  bill  or  any  part  thereof  shall 
have  been  transacted  in  the  High 
Court  of  Chancery,  or  in  any 
other  Court  of  equity,  or  in  any 
matter  of  bankruptcy  or  lunacy, 
or  in  case  no  part  of  such  business 
shall  have  been  transacted  in  any 
Court  of  law  or  equity,  for  the 
Lord  High  Chancellor  or  Master 
of  the  Rolls,  and  in  case  any  part 
of  such  husiness  shall  have  been 
transacted  in  any  other  Court, 
for  the  Courts  of  Queen's  Bench, 
Common  Pleas,  Exchequer,  Court 
of  Common  Pleas  at  Lancaster^ 
or  Court  of  Pleas  at  Durham,  or 
any  Judge  of  either  of  them,  and 
they  are  hereby  respectively  re- 
quired, to  refer  such  bill,  and  the 
demand  of  such  attorney  or  so- 
licitor, executor,  &c.,  thereupon 
to  be  taxed  and  settled  by  the 
proper  officer  of  the  Court  in 
which  such  reference  shall  be 
made,  without  any  money  being 
brought  into  Court,''  &c 
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Martin  and  H.  HiU  in  support  of  the  rule.     These  acts        184r). 
were  passed  for  the  benefit  of  clients,  and  ought  to  be   eIJ^J^^JJ^x 
construed  strictly  against  the  attorney.     The  name  of  the  «'• 

Court  in  which  the  business  was  done  should  appear  by 
the  bill,  since  the  scale  of  fees  b  different  in  the  several 
superior  Courts,  and  those  fees  differ  from  the  amount 
allowed  in  the  Court  of  Common  Pleas  at  Durham. 
Unless  the  bill  shews  in  what  Court  the  business  was 
done,  the  client  has  no  means  of  ascertaining  whether  the 
charges  are  reasonable.  The  statute  of  Victoria  uses  the 
same  words  as  the  2  Geo.  2,  namely,  **  bill  of  fees,  charges 
and  disburseroenU,"  and  the  case  of  Leuns  v.  Primrose  (^), 
which  was  decided  under  the  latter  act,  must  govern  the 
present  case.  There,  Lord  Denrnan^  C.  J.,  says,  *^  this 
objection  must  prevail,  or  the  statute  be  in  effect  repealed. 
The  very  object  of  the  enactment  is,  that  the  client,  if  he 
likes,  may  take  the  bill  to  another  attorney  for  his  advice 
upon  it.  Why  is  the  client  to  be  forced  to  ask  questions  ? 
And  how  can  we  say  that  he  is  told  in  respect  of  what 
business  the  charge  is  made,  when  he  is  not  told  where  the 
business  was  done?" 

Pollock,  C.  B. — The  rule  for  a  nonsuit  must  be  absolute. 
I  cannot  see  any  distinction  between  this  case  and  that  of 
Lewis  V.  Primrase,  and  I  think  we  ought  to  adhere  to  that 
decision.  The  bill  should  contain  substantial  information 
of  the  Court  in  which  the  business  was  done.  I  do  not 
mean  to  say  that  it  must  necessarily  do  so  in  the  heading 
of  the  bill,  but  it  ought  in  some  part  of  it.  That  is  not  so 
with  this  bill,  because,  for  any  thing  that  appears  on  the 
&ce  of  it,  the  business  might  have  been  transacted  in  the 
Court  of  Common  Pleas  at  Durham. 

Aldebson,  B. — I  am  of  the  same  opinion.     The  act,  so 

(a)  6  a  B.  265. 
VOL.  IV.  F  D.   &   L. 
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MooaE. 


1846.  fiur  as  relates  to  the  delivery  of  an  attoniey's  bill,  ought  to 
jgJJ^J]^^^^  be  construed  liberally  for  the  client,  and  strictly  for  the 
attorney ;  for  the  one  knows  the  law,  and  the  other  does 
not  The  object  of  the  statute  is  to  allow  the  client  a 
month  to  consider  whether  he  will  refer  the  bill  for  taxation, 
and  for  that  purpose  it  is  requisite  that  he  should  know 
where  the  chaqi^es  are  incurred.  Unless  the  name  of  the 
Court  be  stated,  it  would  be  impossible  for  him  to  know 
whether  on  taxation  one-sixth  would  be  taken  off,  for  the 
scale  of  fees  is  different  in  different  Courts.  It  is 
therefore  necessary  that  the  information  required  should 
be  given. 


RoLFE,  B.,  concurred. 


Rule  absolute. 


RoDOERs  and  Marshall  r.  Maw. 

Where  on  dis-    LlEBT  on  bond  in  the  penal  sum  of4000iL  with  condition 
to  ution  o  a      ^^^  payment  of  2000t  by  instalments. 

The  defendant  pleaded  a  set-off,  for  money  paid  to  the 
plaintiffs'  use,  upon  which  issue  was  joined. 

At  the  trial  before  Bolfe,  B.,  at  the  Liverpool  Spring 
Assizes,  1844,  it  appeared  that  the  periods  for  payment 
of  all  the  instalments  had  elapsed,  and  that  17251  remained 
due  to  the  plaintiffs.  In  support  of  the  set-off,  the  defendant 
proved  that  the  two  plaintifis  and  the  defendant  had  been 
kllmconccrnf  partners,  and  that  in  January,  1840,  they  agreed  to  dissolve 
the  ^ird  part-  the  partnership,  and  the  two  plaintiffs  agreed  to  take  all 
as  between        the  debts  ou  themselves,  and  to  release  the  defendant  from 

the  other  two 

partners  and 

nimself,  a  surety  only  in  respect  of  those  debts. 

Where  a  set-off  is  pleaded  to  the  whole  declaration,  but  the  defendant  socoeeds  in  proving  a 
part  only,  he  is  entitled  to  reduce  the  plaintifi*  claim  pro  tanto. 

QiMere,  whether  money  levied  under  an  execution,  and  not  paid  by  the  party  directly,  and  m 
MOMty,  can  be  made  the  subject  of  set-off  as  money  paid  ? 


partnership 
two  of  the 
partners  agree, 
m  consider- 
ation of  a  sum 
of  money 
secured  by 
the  bond  of  a 
third  partner, 
to  pay  all  the 
debts,  and  to 
release  him 
from  all  lia- 
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all  liability  as  to  the  joint  concern,  and  that  that  was  the        1846. 
consideration  for  the  bond  on  which  the  action  was  brought.      RojJ^Emt 
The  plaintifisy  however,  did  not  pay  all  the  debts ;  and  the    "**  Anotlwr 
defendant  was  sned  jointly  with  them  by  the  holder  of  a        Maw. 
bill  for  1730/.;  dated  in  December^  1839,  and  drawn  by  one 
of  the  plaintifis  on  the  firm.    Before  the  present  action  was 
broQght  the  defendant  had  paid  to  the  holder  of  the  bill 
three  sums  of  500/.,  500/.,  and  60L ;  and  a  sum  of  448/1  had 
been  paid  by  the  sheriff  under  an  execution  against  the 
defendant's  goods,  in  an  action  at  the  suit  of  the  holder  of 
the  bilL     A  verdict  was  taken  for  17251,  the  sum  claimed 
by  the  plaintifis,  and  leave  was  reserved  for  the  defendant 
to  move  to  reduce  that  amount  to  216L  68,  Id.,  or  such 
8am  as  the  Court  should  under  the  circumstances  direct. 

In  Easter  Term,  1844,  a  rule  nisi  was  obtained  accord- 
ingly, against  which, 

Martin  and  Crompton  shewed  cause.  First,  the  plea  of 
set-off  is  not  divisible,  and  the  defendant  cannot  reduce 
the  damages  by  the  amount  proved.  The  present  case 
must  be  governed  by  Tuck  v.  Tuck  (a),  which  decided 
that  when  a  defendant,  under  a  plea  of  set-off  to  the  whole 
declaration,  proves  a  sum  of  money  owing  to  him  from  the 
plaintiff  less  than  the  amount  of  the  claim  which  the 
plaintiff  has  established,  the  defendant  is  not  entitled  to 
have  a  verdict  entered  for  him  on  that  issue  for  the  amount 
which  he  has  so  proved,  but  the  issue  must  be  found  for 
the  plaintiff,  unless  where  the  defendant,  by  all  his  pleas 
taken  tc^ther,  covers  the  whole  cause  of  action.  In  that 
case,  Parke,  B.,  in  delivering  judgment,  says  (ft),  "The  plea 
of  set-off  has  been  construed,  under  peculiar  circumstances, 
as  entitling  the  defendant  to  prove  due  to  himself  as  much 
as  he  can,  which  may  be  taken  in  connection  with  the 

(a)  7  Dowl.  373 ;  S.  C.  5  M.  &  W.  109- 
(6)5M.  &W.  114. 

F   2 
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1846.        Other  pleas  as  an  answer  to  the  plaintiflTs  case.  But  I  cannot 

RoDGERs      accede  to  the  proposition,  that  where  a  defendant  is  unable 

and  Auother    to  shew  that  the  plaintiflF  is  indebted  to  him  in  a  greater 

Maw.  sum  than  he  is  to  the  plaintiff  on  the  whole  record,  he  is  to 
be  allowed  to  enter  a  verdict  for  as  much  as  he  has  proved. 
And  this  is  quite  consistent  with  the  judgment  of  the 
Court  of  Queen's  Bench  in  the  case  of  Moore  v.  Butlin  {a\ 
(with  which  I  perfectly  agree),  and  the  reasons  there  given 
for  not  dividing  the  plea  of  set-oflF,  except  in  cases  where 
the  other  part  of  the  plaintiff's  claim  is  covered  by  other 
pleas."  In  Cousins  v.  Paddon  (ft),  the  plaintiff's  demand 
was  entirely  covered,  partly  by  a  plea  of  payment,  and 
partly  by  the  set-off.  But  where  the  plea  of  set-off  is 
pleaded  to  the  whole  of  the  plaintiff's  demand,  and  the 
defendant  succeeds  in  proving  a  part  only,  the  issue  must 
be  found  against  him  as  to  the  whole,  and  he  is  not 
entitled  to  use  the  sum  proved  in  reduction  of  damages. 
The  only  case  which  raises  any  doubt  is  that  of  Collins  v. 
Collins  (c). 

Secondly,  as  part  of  the  sum  claimed  to  be  set-off  was  not 
paid  by  the  defendant  in  money,  but  was  levied  by  the 
sheriff  under  an  execution  against  the  defendant's  goods,  it 
cannot  form  the  subject  of  set-off.  In  Moore  v.  Pyrke  (rf), 
it  was  held  that  an  under  tenant,  whose  goods  were  dis- 
trained and  sold  by  the  original  landlord  for  rent  due  from 
his  immediate  tenant,  could  not  maintain  an  action  for 
money  paid  to  the  use  of  the  latter;  for  immediately  on  the 
sale,  under  the  distress,  the  money  paid  by  the  purchaser 
vested  in  the  landlord  in  satisfaction  of  the  rent,  and  never 
was  the  money  of  the  under  tenant  In  this  case  the 
defendant  could  not  have  sued  the  plaintiffs  for  money 
paid  to  their  use,  but  must  have  declared  for  breach  of 
the  implied  covenant  contained  in  the  bond;    Spencer  v. 

(a)  7  A.  &  E.  595;  a  C.  2  N.      4  Dowl.  448. 
&  P.  436.  (c)  2  Burr.  S20. 

(6)  2  C,  M.  &  R.  547;  S.  C.         (d)  11  East,  52. 
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^nf(^)y  Lubbock  and  Others  v.  Tribe  (fi).     Besides,  the  18^6. 

defeDdant  must  set  forth  in  his  plea  the  sum  really  due  roi^fm 

before  he  is  entitled  to  set-oflF  a  cross  demand;  Grimwood  •"*  Another 

V.  Barrii(c);  Symmons  v.  Ktwx  (d).  Maw. 

Knawles  and  CawHnff,  in  support  of  the  rule.  As  to  the 
first  point,  the  case  of  Collins  v.  Collins  is  an  express 
authority  to  shew  that  the  sum  proved  may  be  allowed  in 
reduction  of  the  damages.  Tuck  v.  Tuck  (e)  only  decides 
that  if  a  plea  of  set-off  be  pleaded  to  the  whole  declaration, 
and  the  proof  of  it  goes  to  part  only,  the  issue  must  be 
found  for  the  plaintiff;  but  there  is  nothing  to  shew  that 
the  defendant  may  not  have  the  advantage  of  the  sum 
proved  in  mitigation  of  damages.  In  Barnes  and  Others 
V.  Butcher  {f)y  the  deduction  was  allowed  at  nisi  prius. 
A  defendant  who  succeeds  in  proving  a  part  of  his  plea  of 
payment  is  entitled  to  a  reduction  of  damages,  pro  tanto ; 
Lord  V.  Ferrand  (g). 

Secondly,  the  defendant  is  entitled  to  set-off  the  sum  levied 
by  the  sheriff.  Where  a  verdict  has  been  obtained  against 
several  in  an  action  of  assumpsit,  and  the  damages  have 
been  levied  upon  one,  he  may  maintain  an  action  against 
the  rest  for  money  paid  to  their  use ;  2  Stark,  on  Evid.  76, 
3rd  e<L ;  Osborne  and  Another  v.  Harper  (A).  Where,  upon 
a  settlement  of  accounts  at  the  end  of  a  voyage,  one  of  two 
shipowners  agreed  to  pay  the  broker's  bill,  in  consideration 
of  which  he  was  allowed  a  larger  share  of  profit ;  but  having 
omitted  to  pay  the  broker,  the  latter  sued  both  owners  for 
the  amount,  upon  which  the  other  owner  paid :  it  was  held 
that  he  might  recover  the  amount  as  money  paid ;   Wilson 


(a)  3  A.  &  £.  331 ;  S.  C.  4  N.  7  Dowl.  373. 
&M.770.  (/)  9  C.  &  P.  725. 

(6)  3  M.  &  W.  607.  (g)  Hil.  Terra,  1844,  Exch. 

(c)  6  T.  R.  460.  (A)  5  East,  225 ;  S.  C.  1  Smith, 

((/)3T.  R.65.  411. 
{e)  5   M.   &  W.    109  ;    S.  C. 
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1846.        V*  Cutting  (a).  They  also  cited  Stephens  v.  Lofty  (ft) ;  Hanhin 

R0DGF.B8      ^'  -S^'^^^ww^^  (^)>  Wymer  v.  Kemble  and  Another  (rf). 
•nd  Another 

Maw.  Ct/r.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — (After  stating  the  facts,  his  Lordship 
proceeded.)  We  have  no  doubt  that  the  agreement  of  the 
two  plaintifis  to  take  all  the  debts  on  themselves,  and  to 
release  the  defendant  from  all  liability  as  to  the  joint 
concern,  amounted  to  a  covenant  to  pay  the  debt,  and  that 
as  between  the  plaintifis  and  the  defendant,  the  defendant 
became  a  surety  only^ 

Two  points  were  made  on  behalf  of  the  plaintifis.  First, 
that  as  the  set-ofi^  proved  did  not  cover  the  plaintifis' 
demand  the  plea  was  disproved,  and  could  not  avail  in 
reduction  of  damages.  Secondly,  that  as  part  of  the  set-off 
consisted  of  money  levied  under  an  execution  against  the 
defendant's  goods,  and  not  paid  by  the  defendant  directly 
in  money,  it  could  not  be  made  the  subject  of  set-off  as 
money  paid,  and  the  case  of  Moore  v.  I^rke  (e)  was  cited 
as  an  authority  on  that  point 

With  respect  to  the  first  point,  there  is  no  set-off  at 
common  law ;  it  is  merely  under  the  statutes  of  set-off,  and 
the  question  turns  upon  the  construction  those  statutes 
have  received  or  ought  to  receive.  The  first  statute  is  the 
2  Geo.  2,  c.  22,  s.  13,  amended  and  made  perpetual  by 
the  8  Geo.  2,  c.  24,  ss.  4  and  5.  The  expression  in  the 
last  act,  that  *^  in  case  the  plaintiff  shall  recover  in  any  such 
action  or  suit,  judgment  shall  be  entered  for  no  more  than 
shall  appear  to  be  truly  and  justly  due  to  the  plaintiff,  after 
one  debt  being  set-off  against  the  other,"  &c.,  imports  that 

(a)  10  Bing.  436;  S.  C.  4  M.  (rf)  6  B.  &  C  479  j  S.  C^  9  D. 
&  Scott,  268.                                      &R.  611.  *"* 

(b)  2  Barnard.  338.  («)  11  East,  52. 
(£?)  3  B.  &  P.  607. 
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a  set-off  pleaded  and  proved  shall  prevail  in  reducing  the        1846. 
amount,  though  it  may  not  wholly  cover  the  plaintiffs'  de-     ^j^p^, 
manA  In  ColUns  v.  Collins  (a).  Lord  Mansfield,  on  the  argu-    •^  Another 
ment,  threw  out  that  set-off,  under  the  8  Geo.  2,  c.  24,  must        Maw. 
have  the  same  effect  as  payment  under  the  8  &  9  Wm.  3, 
ell;  and  when,  after  deliberation,  the  Court  gave  judg- 
ment, it  was  expressly  held  that  a  set-off  was  equivalent  to 
actual  payment,  and  that  a  balance  must  be  struck  as  in 
equity  and  justice  it  ought.     We  believe  this  exposition  of 
the  statute  has  been  acted  upon  ever  since  in  Westminster 
Hall,  and  has  not  been  doubted,  unless  the  mistaken  report 
of  the  case  of  Thick  v.  Tucky  in  7  DawL  373,  more  correctly 
reported  in  5  M.  Sf  fV»  109,  is  an  exception.     It  is  con- 
tended for  the  plaintifls  that  if  the  plea  of  set-off,  pleaded 
to  the  whole,  does  not  in  proof  cover  the  whole,  it  will 
avail  nothing;   and  that  not  only  the  defendant  cannot 
have  a  verdict  to  the  extent  of  the  set-off  proved,  which  is 
undoubtedly  correct,  but  that  the  set-off,  though  proved, 
cannot  operate  in  reduction  of  damages.     We  think  this 
cannot  be  supported  upon  authority  or  on  principle.     The 
case  of  Tuck  v.  Tuck,  SM.tffF.  109,  cited  for  the  plaintiffc 
from  7  DawL  373,  shews  that  the  defendant  cannot  have  a 
verdict  on  the  plea  of  set-off  unless  the  plea  covers  the 
plaintiff's  demand,  either  as  it  stood  originally  or  as  reduced 
by  some  other  plea ;  but  it  is  no  authority  for  depriving  the 
defendant  of  the  benefit  of  the  set-off  in  reduction  of  damages ; 
for,  according  to  the  report  in  Meesan  §•  Wehbt/s  Reports, 
stated  by  the  counsel  in  the  cause  to  be  a  correct  report, 
this  benefit  was  expressly  allowed.   In  Cousins  v.  Paddon(b), 
it  was  held  that  the  plea  of  set-off  was  not  now  to  be 
constmed  strictly ;  and  in  Moore  v.  ButKn  (o),  it  was  held 
that  a  plea  of  set-off  was  not  divisible,  and  that  if  it  failed 
to  cover  the  demand,  the  plaintiff  was  entitled  to  a  verdict 

(a)  2  Burr.  820.  (c)  7  A.  &  E.  595. 

(6)  2  C,  M.  &  R.  547. 
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1846.  on  the  whole  plea;  but  there  is  nothing  in  that  case,  or  in 
^^^^^g  any  of  the  cases,  to  shew  that  the  defendant  might  not  have 
and  Another    the  benefit  in  a  reduction  of  the  damages,  although  the  plea 

Maw.  was  found  against  him ;  and,  in  giving  the  judgment  of  the 
Court  in  that  case,  Lord  Denman^  C.  J.,  says,  that  though 
the  plea  is  no  bar  to  the  action,  the  evidence  might  reduce 
the  damages.  In  Tuck  v.  Tucky  the  set-off  was  allowed  at 
the  trial  to  reduce  the  damages,  though  the  Court  would 
not  enter  a  verdict  to  the  amount  proved;  and  in  Barnes 
and  Others  v.  Butclier  (a),  the  same  course  was  adopted. 
We  are,  therefore,  clearly  of  opinion  that,  as  to  the  sums 
actually  paid,  the  set-off  must  avail  in  reducing  the  damages. 

With  respect  to  the  other  point,  it  is  certainly  decided 
in  Moore  v.  Pifrke  (i),  that  where  the  goods  of  a  party  taken 
as  a  distress  for  rent,  which  ought  to  have  been  paid  by 
another,  were  actually  sold,  the  party  injured  could  not 
recover  as  for  money  paid,  though  he  might  have  main- 
tained such  an  action  had  he  paid  the  rent  in  money  under 
the  pressure  of  the  distress,  instead  of  allowing  his  goods  to 
be  sold.  (See  Exall  v.  Partridge  and  Others^  8  T.  R.  308.) 
The  present  case  is  not  precisely  the  same.  Here  the 
defendant's  goods  were  taken,  not  under  a  distress^  but 
under  a  writ  of  fieri  facias,  which  directs  the  sheriff  to 
make  of  the  defendant's  goods  in  that  action  so  much 
money,  and  the  sheriff  has  so  done ;  he  has  made  money 
of  the  defendant's  goods,  and  therewith  has  paid  the  claim 
in  the  action.  The  redress,  by  a  claim  as  for  money  paid^ 
is  much  more  simple  and  beneficial  than  a  special  action 
on  the  case ;  of  which  this  is  an  instance.  Here  the  plam- 
tifis  are  suing  for  the  consideration  for  their  promise  to 
indemnify,  and  the  defendant,  it  is  contended,  cannot  set- 
off the  money  paid  by  the  produce  of  his  goods  in  con- 
sequence of  the  breach  of  that  promise.     We  cannot  see 

{a)  9  C.  &  P.  725.  (6)  11  East,  52. 
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upon  what  principle  a  man  may  not  set-off  money  paid  by  1846. 
the  produce  of  his  goods^  as  well  as  money  paid  directly,  ^^^"'''^  ' 
without  any  sale  of  his  goods.  If  a  man^s  goods  are  taken  and  AdoUmt 
by  an  act  of  trespass,  and  are  subsequently  sold  by  the  Maw 
trespasser,  and  turned  into  money,  he  may  maintain  trespass 
for  the  forcible  injury ;  or,  waiving  the  force,  he  may  main- 
tain trover  for  the  wrong;  or,  waiving  the  tort  altogether,  he 
may  sue  for  money  had  and  received.  In  that  case  the 
surplus  of  the  sale,  after  paying  the  debt,  would  clearly 
belong  to  the  party,  and  he  might  sue  the  sheriff  as  for 
money  had  and  received ;  and,  if  with  the  residue  the 
sheriff  has  paid  a  debt  that  the  plaintiffs  were  bound  to 
pay,  we  think  that  it  is  at  least  doubtful  whether  it  be  not 
more  in  the  spirit  of  the  law  that  a  set-off  should  be  allowed 
in  such  a  case,  than  that  a  party  should  be  driven  to  a 
special  action.  In  Merryweaiher  v.  Nixan  (a),  where  an 
action  had  been  brought  against  two  defendants  for  a  tort, 
and  the  damages  recovered  were  leviedy  as  the  report  states, 
wholly  on  the  plaintiff,  and  he  sued  for  money  paid ;  it  was 
decided  that  no  contribution  could  be  claimed  as  between 
wrong  doers:  but  neither  at  the  trial  nor  on  the  motion  was 
it  suggested  that  the  action  would  not  lie,  because  the 
money  was  leviedy  and  Jiot  paid.  If  that  was  the  fact,  as 
may  be  collected,  though  not  with  certainty,  from  the 
report,  Lonl  Kenyan  in  that  case  said,  there  was  a  clear 
distinction  between  tort  and  assumpsit,  and  intimated  that 
the  action  might  have  been  maintained  if  the  case  had  been 
one  of  contract  and  not  tort ;  and  it  may  be  observed,  that 
this  case  was  not  cited  at  the  Bar,  or  noticed  by  the  Court 
in  Moore  v.  Pyrhe  (A).  With  respect  to  the  necessity  of 
the  actual  payment  of  money,  it  may  be  remarked,  that 
although  in  Maxwell  v.  Jameson  (c)  it  was  held,  that  giving 
a  bond  to  pay  is  not  equivalent  to  payment ;  yet  in  Barclay 
and  Another  v.  Gooch  W;,  Ix)rd  Kenyan  decided,  that  if  a 


(a)  sT.  R.  186.  (c)  2B.  &  A.  51. 

(6)  11  East,  52.  {d)  2  Esp.  571. 
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1846.        surety  satisfied  and  extinguished  the  debt  of  the  principal 

R^^^^J[^     by  giving  a  note  which  was  accepted  as  payment,  he  might 

and  Another    maintain  an  action  for  money  paid  before  the  note  was  due. 

Haw.         Upon  the  whole,  we  think   there   is  so  much  doubt  in 

applying  the  case  of  Moore  v.  Pyrhe  to  the  present  case, 

or  in  the  principle  of  that  decision,  that  we   think  an 

opportunity  ought   to  be  given   to  the  defendant  (if  he 

desires  it)  of  putting   this  upon   the  record,   by  special 

verdict  or  bill  of  exceptions,  which  can  easily  be  done  by 

an  arrangement  between  the  parties  (a). 


(fl) 


The  parties  afterirards  agreed  to  a  compromise. 
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Crimtp  Ctrtn. 
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Doe  dem.  Body  v.  Cox.  1S46. 

1  HIS  was  a  rule^  calling  upon  the  lessor  of  the  plaintiff  "  The  tnatten 
to  shew  cause  why  the  judgment  signed  in  this  cause  should  ^he  actioo, 
not  be  set  aside,  with  costs ;  and  also  why  the  award  made  JS'^SdmtU?* 
between  the  parties  should  not  be  set  aside,  on  the  ground  retyped  of  the 

OI0SQ0  DTOfitS 

that  the  arbitrator  had  exceeded  his  authority,  by  ordering  of  tbeluid 
jodgment  to  be  signed  in  the  action,  and  also  on  the  ground  |^^i  ^g^ 


that  there  was  no  independent  adjudication  of  the  right  to  |J^'^jJ^ 

the  premises,  and  that  therefore  the  award  was  not  final       the  partiet, 

.  .   .  .       ,       and  of  the 

It  appeared  upon  affidavit,  that  after  issue  joined  in  the  costs  of  thii 

above  action  of  ejectment,  a  Judge's  order  was  made  by  She^reference 

to  be  made 
pursuaiit  to 
this  order,**  were,  after  issue  joined  in  an  action  of  ejectment,  referred  bj  a  Judge's  order  to 
arbitration.  The  arbitrator  awarded  **  thai  judgment  for  the  piaintiffbe  entered  in  the  eaid  action, 
with  If.  damagee,  and  that  the  plaintiff  do  recover,  under  the  tame  judgment,  a  plot  or  parcel  of 
land,  situate,**  &c.,  (describhig  it)  "and  I  do  further  award,"  &c.,  "that  the  said  defendant 
■hall  paj  the  sum  of  12/L  as  and  for  the  mesne  profits  of  the  said  land,  and  the  plaintiff's  costs 
of  the  said  action  to  be  taxed  bj  the  proper  officer,  and  the  sum  of  2/.  1 0c.  in  part  of  the  said 
pUintiff*s  costs  of  the  reference;  ana  I  do  award,"  &c.,  "that  except  as  aforesaid,  each  party 
shall  paj  his  own  costs  of  the  said  reference,  and  that  the  costs  of  this  mj  award  shall  be  paid 
and  borne  b?  them  in  equal  moieties."  The  plaintiff  having  signed  judgment  accordinglj : 
Hdd,  first,  that  the  arbitrator  had  exceeded  his  authority  in  ordering  a  judgment  to  be  enterod 
op ;  and  that,  therefore,  the  judgment  must  be  set  aside. 

And  secondly,  thai  there  was  no  ground  for  setting  aside  the  award ;  as  that  portion  of  it 
which  related  to  the  judgment  might  be  rejected  as  surplusage,  and  a  good  award  would  still 
remain. 
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1816.  consent^  which  directed  ^^  that  the  matters  at  issue  in  this 
Doedem  *^'^^"*  together  with  all  claims  in  respect  of  the  mesne 
Body  profits  of  the  land  in  question,  and  all  matters  in  difference 
Cox.  between  the  parties,  and  of  the  costs  of  the  said  action, 
and  of  the  reference  to  be  made  pursuant  to  this  order,  be 
referred  to  the  award,  arbitrament,  and  final  determination 
of,"  &c.  The  award,  which  was  stated  to  be  "  concerning 
the  premises,"  was  made  on  the  30th  of  January,  1846. 
It  recited  the  order  of  reference,  &c.,  and  then  proceeded 
thus:  "  1  do  award,  order  and  determine,  that  judgment  for 
the  plaintiff  be  entered  in  the  said  action ^  with  Is.  damages^ 
and  that  the  plaintiff  do  recover,  under  tJie  said  judgment^  a 
plot  or  parcel  of  land  in  the  parish  of,"  &c.,  containing 
about,"  &c.,  ^^  and  now  or  late  in  common  with  certain 
lands  called,"  &c. ;  ^^and  I  do  further  award,  order  and 
determine,  that  the  said  defendant  shall  pay  the  sum  of 
12L  as  and  for  the  mesne  profits  of  the  said  land,  and  the 
plaintiff's  costs  of  the  said  action,  to  be  taxed  by  the  proper 
officer,  and  the  sum  of  2L  \0s.  in  part  of  the  said  plaintiff's 
costs  of  the  reference."  [Then  came  a  direction  as  to  the 
time  and  place  of  payment  of  these  sums.]  "  And  I  do 
award  that,  except  as  aforesaid,  each  party  shall  pay  his 
own  costs  of  the  said  reference,  and  that  ihc  costs  of  this 
my  award  shall  be  paid  and  borne  by  them  in  equal 
moieties."  Judgment,  with  1^.  damages,  was  accordingly 
signed  in  the  above  action  by  the  lessor  of  the  plaintiff,  on 
the  21st  of  April,  1846. 

Montague  Smith  shewed  cause.  It  is  submitted,  first,  that 
the  arbitrator  has  not  exceeded  his  authority  by  ordering 
judgment  to  be  entered  up.  The  cases  of  Jackson  and  Others 
V.  Clarke  (a),  and  Hutchinson  v.  BlackweU  (ft),  will  no  doubt 
be  relied  on  in  support  of  this  rule.  In  the  former  case, 
an  arbitrator  to  whom  a  cause,  before  it  came  to  issue,  had 

(a)  M'Clel.  &  Y.  200;  S.  P.  13  Price,  208. 

(6)  8  Bing.  331  ;  S.  C.  1  M.  &  Scott,  513;  1  Dowl.  267. 
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been  referred^  awarded  thus: — "I  award  and  direct,  that  a  '84(5. 
verdict  in  thb  caose  be  finally  entered  for  the  plaintiff,  with  Doe^dem. 
28421  12a.  damages."  And  it  was  held  that  he  had  exceeded  ^^^ 
his  authority  in  directing  the  entry  of  a  verdict ;  and  that  Cox. 
as  the  award  consisted  of  only  one  sentence,  that  direction 
could  not  be  rejected,  and  the  residue  considered  as  an 
award  that  so  much  was  due  and  to  be  paid;  and  that 
therefore,  the  award  could  not  be  supported  either  by 
attachment  or  action.  That  case,  however,  differs  materially 
from  the  present,  as  there  the  cause  was  not  at  issue,  and^ 
therefore,  a  verdict  could  not  have  been  entered  under  any 
circumstances.  In  Hutchinson  v.  BlackweU{a)  it  was  held, 
that  a  submission  to  refer  a  cause,  and  the  subject-matter 
thereof,  and  the  issue  therein,  to  the  award  of  a  barrister, 
(lid  not  authorize  him  to  order  a  verdict  to  be  entered  up. 
But  the  decision  in  that  case  proceeded  on  the  ground  that 
it  might  be  inferred,  from  the  terms  of  the  submission,  that 
it  was  not  the  intention  of  the  parties  to  give  the  arbitrator 
power  to  order  a  verdict  to  be  entered.  In  the  present 
case,  on  the  contrary  it  is  submitted,  that  this  being  an 
actioti  of  ejectment,  the  real  object  of  which  is  to  settle  the 
title  to  the  property,  the  parties  must  have  intended  to  give 
the  arbitrator  the  power  to  direct  judgment  to  be  entered 
np  for  the  successful  party.  [WigfUman^  J. — Is  there  any 
case  to  be  found  in  which  it  has  been  decided  that  an 
arbitrator  may,  of  his  own  authority,  order  a  judgment  to 
be  signed?  I  entertain  no  doubt  that  in  directing  a  judg- 
ment to  be  signed,  he  has  exceeded  his  jurisdiction.]  If 
such  be  the  opinion  of  the  Court,  it  is  submitted,  secondly, 
that  that  part  of  the  award  which  relates  to  signing  judg- 
ment may  be  expunged,  and  the  award  still  stand  good  as 
to  the  rest  It  will  then  read  thus,  ^^  that  the  plaintiff  do 
recover  a  plot  or  parcel  of  ground,"  &c.,  describing  it. 
[  Wightmanj  J. — How  is  such  an  award  to  be  enforced  ?] 
Either  by  attachment  or  action.     [Wtghtmany  J. — How 

(a)  S  BiDg.  331 ;  S.  C.  1  M.  &  Scott,  513;  1  Dowl.  267. 
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1846.  could  you  have  an  attachment  for  non  performance,  when 
there  is  no  time  specified  within  which  the  defendant  is  to 
give  the  land  up?]  The  defendant  is  bound  to  give  it  up 
on  demand;  as  in  the  case  where  a  sum  of  money  is 
awarded  to  be  paid,  and  no  time  specified  for  the  payment, 
the  Court  will  enforce  its  payment  by  attachment  after 
demand  made.  In  Cock  v.  Gent  and  Others  (a),  a  cause  was 
referred  by  a  submission,  which  gave  no  express  power  to 
direct  a  verdict  to  be  entered.  The  arbitrator  awarded 
that  a  verdict  should  be  entered  for  the  plaintiff,  with  40«. 
damages  and  costs.  And  the  Court  refused  to  set  aside 
the  award  on  motion,  Mr.  Baron  Parke  observing,  **we 
ought  not  to  set  aside  the  award  unless  we  are  clear  that  it 
is  void,  because  then  there  is  an  end  of  it  altogether.** 
^*  K  the  plaintiff  seeks  to  enforce  it  by  action  or  attachment, 
the  question  may  then  be  raised  whether  he  is  entitled  to 
do  so."  In  the  present  case,  it  is  submitted  that  the  Court 
will  allow  the  award  to  stand,  leaving  its  validity  open  to 
future  discussion,  whenever  the  plaintiff  attempts  to  enforce 
it  by  action  or  attachment 

Lush^  in  support  of  the  rule.  It  being  clear  that  the 
judgment  must  be  set  aside,  the  question  is,  whether  the 
award  ought  to  be  permitted  to  stand?  It  is  submitted,  that 
as  the  arbitrator  does  not  award,  independently  of  the 
judgment,  that  the  plaintiff  should  recover  the  premises, 
that  portion  of  his  award  cannot  be  separated  from  the  rest, 
so  as  to  leave  a  good  award  standing.  In  Donlan  v.  Brett  {b), 
a  cause,  after  being  set  down  for  trial,  was  referred  by  a 
Judge's  order,  with  all  matters  in  difference  between  the 
plaintiff  and  the  defendant,  to  an  arbitrator,  the  costs  of 
the  suit  to  abide  the  event  of  the  award.  The  order  of 
reference  contained  no  power  to  order  a  verdict  to  be 
entered.     The  arbitrator,  however,  awarded  that  a  verdict 


(a)  13  M.  &  W.  364 ;  S.  C.  ante,  vol.  3,  p.  271. 
(6)  2  A.  &  E.  344;  S.  C.  4  N.  &  M.  864. 
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should  be  entered  for  the  pl^ntiff  for  a  sum  named,  and  IS46. 
did  not  award  that  any  sum  was  due  or  to  be  paid  to  the  n^TdemT 
plaintiff  by  the  defendant;  and  he  further  awarded,  that  as  ^^^ 
to  the  matters  in  difference,  nothing  was  due  to  either  party.  Cox. 
The  order  having  been  made  a  rule  of  Court,  this  Court 
refbsed  to  grant  an  attachment  for  not  paying  the  sum 
named  and  costs.  So  in  ffawkyard  and  Another  v.  Stocks 
and  Others  (a),  a  cause,  after  issue  joined,  having  been 
referred  to  arbitration,  but  no  power  given  to  award  a 
▼erdict,  the  arbitrator  awarded  a  verdict  to  be  entered  for 
the  defendants,  and  directed  the  plaintiflb  and  the  de- 
fendants respectively  to  execute  mutual  releases  of  all 
manner  of  actions,  &c.  And  it  was  held  that  the  award 
must  be  set  aside  for  excess  of  authority,  and  that  that 
portion  of  it  which  ordered  a  verdict  to  be  entered  could 
not  be  rejected  as  redundant.  [Wtghtmariy  J. — But  that 
decision  proceeded  on  the  ground  that  if  it  were  rejected, 
the  meaning  of  the  arbitrator  with  respect  to  awarding  the 
costs  would  not  have  been  fulfilled.]  Here  the  award  is, 
that  the  plaintiff  is  to  recover  '*  under  the  judgment" 
Those  words  are,  therefore,  a  necessary  portion  of  the 
award. 

WioHTMAN,  J. — If  all  mention  of  a  judgment  be  struck 
out  of  this  award,  it  will  read  thus :  ^^  I  do  award,"  &c., 
^'  that  the  plaintiff  do  recover  a  plot  or  parcel  of  land, 
rituate,"  &c.,  describing  it  Then  as  to  the  intention  being 
altered,  it  could  only  be  with  respect  to  the  costs  of  the 
acdon,  and  those  the  arbitrator  has  expressly  found  in  the 
plaintiff's  favour.  I  shall,  therefore,  decline  to  make  any 
order  as  to  the  award,  leaving  the  parties  to  their  respective 
rights;  but  the  rule  will  be  absolute  as  to  such  part  as 
relates  to  setting  aside  the  judgment  signed  in  the  action  of 
ejectment 

Rule  absolute  to  set  aside  the  judgment  without 
costs,  and  discharged  as  to  the  residue, 
(a)  Ante,  vol.  2,  p.  936. 
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On  motion  to 
discharge  oat 
of  custod  J  an 
attorney  of 
this  Court, 
who  had  been 
arrested  whilst 
attending  in 
his  professional 
capacity  at  a 
Count  J  Court : 
Hdd,  that 
the  affidarit 
need  not  shew 
that  he  had 
signed  the  roll 
of  attorneys 
of  the  County 
Court,  in  pur- 
suance of  the 
6  &  7  Vict, 
c  73,  s.  27  ; 
or  that  there 
was  no  roll  of 
attorneys  kept 
in  the  County 
Court 


Cluttbrbuck  V.  Hulls. 

JfAILLER  had  obtained  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  the  defendant  should  not  be  discharged 
out  of  the  custody  of  the  sheriff  of  the  city  of  Gloucester, 
as  to  the  above  action,  on  the  ground  of  privilege. 

It  appeared  from  the  aflBdavit  on  which  the  rule  was 
granted,  that  the  defendant  was  a  practising  attorney,  had 
been  admitted  in  Michaelmas  Term,  1830,  and  had  been 
for  several  years  on  the  rolls  of  this  (yourt,  during  which 
time  he  had  regularly  taken  out  his  certificate.  That  in  the 
month  of  May  in  the  present  year,  he  was  attending  the 
County  Court  of  Gloucestershire  "  as  attorney  for  the 
plaintifis  in  the  following  actions"  (naming  five  actions) 
and  also  ^^as  attorney  for  the  defendant  in  the  following 
actions"  (naming  two  others).  That  whilst  attending  "  as 
such  attorney"  in  the  said  Court,  he  was  arrested  by  the 
officer  of  the  sheriff  of  the  city  of  Gloucester,  under  a  capias 
ad  satisfaciendum  issued  at  the  suit  of  the  plaintiff  in  the 
present  action,  and  taken  to  the  city  gaol,  where  he  was 
now  confined.  And  that  he  had  made  an  application  to 
the  Judge  of  the  County  Court  for  his  discharge,  who  had 
refused  to  interfere. 


F,  V.  Lee  shewed  cause,  and  referred  to  the  6  &  7  Vict, 
c.  73,  s.  27,  by  which  it  is  enacted,  "that  every  person  who 
shall  have  been  duly  admitted  an  attorney  of  any  one  of 
the  superior  Courts  of  Law  at  Westminster,  shall  be  en- 
titled, upon  the  production  of  his  admission  therein,  or  an 
o£Bcial  certificate  thereof,  and  that  the  same  still  continues 
in  force,  to  be  admitted  as  an  attorney  in  any  other  of  the 
said  Courts,  or  in  any  inferior  Court  of  law  in  England 
and  Wales,  upon  signing  the  roll  of  such  other  Court,  but 
not  otherwise,  and  shall  thereupon  be  entitled  to  practise 
as  an  attorney  therein  in  like  manner  as  if  he  had  been 
sworn  in  and  admitted  an  attorney  of  such  Court ;  provided 


Hulls. 
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always,  that  no  additional  fee  besides  those  payable  by        184(5. 

virtue  of  this  act  shall  be  demanded  or  paid.**     He  con-  J^      v^"""^ 

^  ^     Clotterbucic 

tended,  that  as  it  did  not  appear  on  the  defendant's  a£Bdavit 
that  he  was  admitted  on  the  roll  of  the  County  Court,  there 
was  nothing  to  shew  that  he  was  qualified  to  practise  in 
that  Court ;  and,  if  so,  he  would  not  be  entitled  to  any 
priyilege  in  respect  of  his  attendance  there. 

MUlery  in  support  of  the  rule,  submitted  that  it  was  not 
neoessary  that  it  should  appear  upon  the  affidavit  that  he 
had  signed  the  roll  of  attorneys  of  the  County  Court. 
That  inasmuch  as  it  was  shewn  that  he  was  an  attorney  on 
the  roll  of  this  Court,  and  that  at  the  time  of  the  arrest  he 
was  acting  as  an  attorney  in  several  causes  in  the  County 
Cooit,  sufficient  was  stated  to  warrant  the  conclusion  that 
he  was  duly  qualified  to  act  as  an  attorney  in  that  Court 
Besides,  in  point  of  £Eu;t,  there  was  no  roll  of  attorneys  in 
the  County  Court  which  he  could  have  signed.  \^lVight' 
mcaHf  J. — Does  the  affidavit  shew  that?]  No,  but  the 
County  Court  is  an  ancient  Court  established  at  common 
law,  of  the  constitution  of  which  this  Court  will  take  judicial 
notice.  \Wightmany  J. — How  can  I  take  judicial  notice 
that  there  is  no  roll  of  attorneys  in  a  County  Court?  Can 
you  cite  any  text- writer  who  states  such  to  be  the  fact?] 
At  any  rate  the  Court  will  not  presume  that  there  is  a  roll ; 
and  the  plaintiff  might  have  shewn  that  to  be  the  case,  if  the 
fiict  were  so.  It  is  submitted  also,  that  this  being  the  case  of 
an  attorney  who  was  admitted  previous  to  the  passing  of  the 
late  statute  6  &  7  Vict  c.  73,  the  27th  section  of  that  statute 
does  not  apply-  [Wtghtman^  J. — I  think  that  section  is 
clearly  retrospective  as  well  as  prospective.  The  words  are 
'^  every  person  who  shall  have  been  duly  admitted,"  &c.] 

Cur,  adv.  mdt. 

WioHTMAN,  J. — ^This  was  a  rule  to  discharge  an  attorney 
oat  of  custody  who  had  been  arrested  whilst  attending  the 

VOL.  IV.  o  D.   &   L. 
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Cluttebbuck 

9. 

Hulls. 


County  Court,  in  the  progress  of  several  suits  in  which  he 
was  acting  as  attorney. 

It  seems  to  roe  that  he  is  entitled  to  be  discharged.  For, 
without  deciding  the  question  whether  he  be  entitled  to 
practise  in  the  County  Court,  without  having  previously 
signed  the  roll  of  attorneys  of  that  Court,  (if  indeed  any 
such  roll  exist) ;  it  seems  to  me,  that  as  it  appears  on  the 
affidavit  that  he  is  an  attorney  of  this  Court,  and  was 
practising  at  the  time  in  question  as  an  attorney  in  the 
County  Court,  a  sufficient  prim&  facie  case  of  privilege 
from  arrest  is  made  out  to  call  on  the  plaintiff  to  shew 
upon  what  ground  he  is  not  entitled  to  his  privilege:  more 
especially  as  the  privilege  is  for  the  benefit  of  the  client 
and  not  of  the  attorney.  The  plaintiff  has  failed  to  shew 
any  ground ;  and,  therefore,  I  think  that  this  rule  must  be 
made  absolute. 

Rule  absolute. 


BUTTERWORTH  V.  WlLLIAMS. 

J.  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause 
why  the  judgment  roll  should  not  be  amended,  by  stating 
therein  the  true  date  of  the  issuing  and  return  of  the  writ 
of  fieri  facias  in  this  cause  into  the  county  of  Kent,  and  of 
the  writ  of  testatum  fieri  facias,  therein  mentioned. 

It  appeared  by   the    affidavits    that   the  above   action 
(the  venue  in  which  was  laid  in  the  county  of  Kent)  had 
been  commenced  in  the  month  of  January,  1846.     That 
"^'^ori^nal   judgment  had  been  signed  against  the  defendant,  and  the 

writ  of  fi.  fa., 
and  a  testatum 

writ  were  sued  out  on  tbe  23rd  of  February,  and  on  the  same  day  the  defendant's  goods  were 
seized  under  the  testatum  writ.  On  the  26th,  the  original  writ*  with  the  return  of  nulla  bona, 
was  filed  in  the  proper  office  of  this  Court.  On  the  25th,  a  fiat  in  bankruptcy  was  issued  against 
the  defendant,  and  on  the  10th  of  March,  creditors'  assignees  were  appointed.  The  plaintiff 
having  made  up  the  roll,  on  the  face  of  which  the  original  writ  appeared  to  be  regularly  rotomcd 
before  the  issuing  of  the  testatum  writ,  the  defendant's  assignees  applied  to  a  Judge  at  Cham- 
bers, on  the  10th  of  March,  to  have  tbe  roll  amended,  by  inserting  the  tme  date  of  tbe 
return  of  the  testatum  fi.  fa.,  and  were  referred  by  the  Judge  to  the  Court :  Held,  that  this  wis 
at  most  but  an  irregularity,  and  that  a  motion  made  on  the  5th  of  May  for  that  porpoee  was  too 
late. 


Assignees  of 
a  bankrupt 
applying  to 
set  aside 
proceedings 
on  the  ground 
of  irregularity, 
must  come  to 
the  Court 
within  a 
reasonable 
time  after 
notice  of  the 
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costs  taxed  on  the  23rd  of  February;  on  which  day  a  writ  184G. 
of  fieri  fisu:ias  was  issued  into  Kent,  and  at  the  same  time  a  butterwoeth 
testatum  writ  of  fieri  facias  into  London.  Under  the  latter  ^  ^• 
writ  the  goods  of  the  defendant  were  seized  on  the  same 
23rd  of  February.  On  the  26th  of  February,  the  writ, 
which  had  been  issued  into  Kent,  was  filed,  with  the 
flheriff's  return  of  nulla  bona  to  it,  in  the  proper  office  of 
this  Court  It  appeared  that  there  was  no  date  to  the 
sheriflTs  return;  the  practice  being  for  the  officer,  with 
whom  the  writ  is  filed,  to  attach  the  date  of  its  being  filed 
to  the  sherifi^'s  return.  It  appeared  that  on  the  24th  of 
February  the  defendant  had  committed  a  voluntaiy  act  of 
bankruptcy,  by  signing  a  declaration  of  insolvency ;  and 
that,  on  the  25th,  a  fiat  in  bankruptcy  was  issued  against 
him,  under  which,  on  the  same  day,  he  was  adjudged  a 
bankrupt,  and  one  William  Whitmore  was  appointed  official 
assigpee  of  his  estate.  On  the  2nd  of  March,  an  application 
was  made,  by  the  official  assignee,  to  a  learned  Judge  at 
Chambers  to  set  aside  the  writ  of  testatum  fieri  facias,  on 
the  gproond  that  no  writ  of  fieri  facias,  issued  into  the  county 
in  which  the  venue  was  laid,  bad  been  regularly  returned, 
before  issuing  the  testatum  fieri  facias.  At  the  hearing  of 
this  summons  the  plaintiff  produced  an  office  copy  of  the 
jodgment  roll,  upon  which  it  appeared  that  a  writ  of  fieri 
fiunas  had  been  regularly  issued  and  returned  before  the 
issuing  of  the  testatum  writ  under  which  the  levy  was 
made;  and  thereupon  the  learned  Judge  dismissed  the 
nimmoiiSb  Upon  inspection  of  the  judgment  roll  itself, 
it  was  discovered  that  the  copy  was  correct ;  and  a  summons 
was  then  taken  out,  on  the  10th  of  March,  at  the  instance 
of  the  defendant's  creditors'  assignees,  who  had  been 
appointed  on  that  day,  before  the  same  learned  Judge, 
callii^  upon  the  plaintiff  to  shew  cause  why  the  entry 
on  the  judgment  roll  of  the  return  of  the  fieri  facias  therein 
mentioned  to  have  been  issued  into  the  county  of  Kent, 
and  of  the  award  and  issuing  of  the  testatum  fieri  facias 
therein  mentioned,  ought  not  to  be  erased,  on  the  ground 
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1846.        that  the  said  testatum  fieri  facias  was  not  issued  subse- 


BuTTEBwoRTH  ^^^^^'j  ^^j  but  bcfore  the  filing  and  return  of  the  said 
»•  fieri  facias  into  the  county  of  Kent     The  learned  Judge, 

however,  before  whom  it  came  on  to  be  heard,  refused  to 
Diake  any  order,  but  referred  the  parties  to  the  Court. 
On  the  5th  of  March,  it  appeared  that  an  interpleader  issue 
had  been  obtained  at  the  request  of  the  sheriff;  and  that 
on  the  5th  of  May  the  issue  therein,  which  was  whether 
Butterworth  had  notice  of  the  act  of  bankruptcy  at  the  time 
of  the  seizure,  was  complete.  The  present  rule  was  moved 
for  on  the  5th  of  May,  the  last  day  but  three  of  Easter 
Term. 

Martin  and  Bovill  now  shewed  cause.  [They  contended, 
first,  that  the  plaintiff  was  perfectly  justified  in  the  course 
that  he  had  taken ;  but  as  the  judgment  did  not  proceed  on 
this  point,  the  argument  is  omitted.  They  referred  to 
Palmet  v.  Price  (a),  Famcomhe  v.  KerU  (i),  Greenshields  v. 
Harris  (c),  Towers  v,  Newton  {d)y  Moss  v.  James  (e),  Phillips 
V.  Birch  if).  The  Court  referred  to  Esdaile  v,  Davis  (y), 
and  Davidson  v.  Dunne  (A),  cited  in  that  case.]  At  the 
most,  the  issuing  a  testatum  fieri  facias  before  the  return 
of  a  previous  writ  of  fieri  facias,  is  but  an  irregularis; 
Palmet  v.  Price  (a);  Famcombe  v.  Kent(b);  and  the  party 
should  come  to  the  Court  to  take  advantage  of  it  within  a 
reasonable  time.  In  Wame  v.  Haddon  (i),  the  plaintiff  had 
omitted  to  sue  out  an  original  writ  of  capias  ad  satis- 
faciendum previous  to  issuing  a  writ  of  testatum  capias  ad 
satisfaciendum,  and  the  Court  held  that  it  was  but  an  irre- 
gularity, and  that  the  defendant  could  not  take  advantage 
of  it  afler  a  considerable  lapse  of  time.     It  will  scarcely, 

(a)  2  Salk.  589.  7  Scott.  N.  R.  466 ;  6  M.  &  G.  781. 

{b)  2  Dowl.  464.  (/)  4    M.    &    G.    403  ;    S.    C. 

(c)  9   M.   &  W.   774  ;    S.  C.  6  Scott.  N.  R.  178;  2  Dowl.  gr, 

2  Dowl.  272,  N  S.  N.  S. 

(</)  1  Q.  B.  319 ;  S.  C.  4  P.  &  {g)  6  Dowl.  465. 

D.  625;  9  Dowl.  576.  (A)  4  Dowl.  119. 

(e)  Ante,  vol.  1,  p.  807 ;  S.  C.  (i)  9  Dowl.  960. 
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it  is    supposed,   be  contended   that    independent  of  the        1846. 
intenrening  rights  of  the  assignees,  the  present  application  butterworth 

could  be  considered  as  made  in  time.    And  it  is  submitted,  <'• 

1  /•  1  .1.1  1  Williams. 

that,  after  so  long  an  mterval  as  in  the  present  case  has 

elapsed,  the  rights  of  the  assignees  are  in  no  respect  greater 
than  those  of  the  bankrupt  himself.  The  case  of  Kiiig  v. 
Birch  (a)  is  in  point.  There  the  Court,  in  Easter  Term, 
reversed  an  order  which  had  been  made  by  a  Judge  at 
Chambers,  on  the  17th  of  March,  to  set  aside  a  writ  of 
fieri  facias  for  irregularity,  on  the  ground  that  it  did  not 
correspond  with  the  judgment;  the  plaintiff  having  pro- 
duced the  judgment  roll  made  up,  with  which  the  writ 
corresponded.  And  the  Court  held,  that  a  motion  made 
on  the  second  day  of  Trinity  Term,  by  the  assignees  of  the 
defendant,  for  a  rule  to  shew  cause  why  the  judgment  roll 
should  not  be  amended  according  to  the  real  facts,  was 
too  late.  In  fVeedon  v.  Garcia  (i),  judgment  had  been 
inregularly  signed  and  execution  levied  on  the  9th  of  March, 
and  it  was  held  too  late  to  apply  to  set  aside  the  judgment 
on  the  28th  of  April  following,  either  at  the  instance  of  the 
defendant  himself  or  of  his  assignees  (he  having  subse- 
quently become  bankrupt),  although  the  latter  were  not 
aware,  until  the  7th  of  April,  of  the  irregularity  existing  in 
the  judgment  There  the  application  was  made  on  the 
fourteentli  day  of  the  following  Terra,  within  twenty-one 
days  after  the  assignees  had  notice  of  the  irregularity. 
Here  the  application  is  not  made  till  the  twenty-first  day 
of  the  following  Term,  and  nearly  two  months  after  an 
unsuccessful  motion  for  the  same  object  had  been  made  tu 
a  Judge  at  Chambers.  The  case  of  Bate  v.  Lawrence  (c)  is 
also  an  authority  against  the  present  motion.  There  the 
application  was  to  set  aside  a  judgment  irregularly  signed 
on  a  warrant  of  attorney ;  and  it  being  shewn  that  the 
assignees  were  aware  of  the  irregularity  on  the  16th  of 
January,  the  first  day  of  the  following  Term  was  held  too 

(fl)  3  a  B.  425;   S.  C.  2G.  &  (c)  Ante,  vol.  2,  p.  83;  S.  C. 

D.  513.  7  M.  &  G.  405 ;  8  Scott.  N.  R. 

(b)  2  DowL  64,  N.  S.  122. 
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1846.       late  to  make  the  application.     There  is  a  class  of  cases, 
BuTTERwoBTH  ^^o^Gver,  where  the  Court  have  refused  to  assist  a  plaintiff 
«'•  bj  amending  process,  where   the  rights  of  third  parties 

have  intervened.  Of  this  class  are  the  cases  of  Hunt  v. 
Pa$man{a)y  Phillips  v.  Tanner  {b)^  and  Webber  v.  Hutckins{c). 
But  those  cases  are  distinguishable  from  the  present, 
inasmuch  as  there  the  process  was  prima  facie  irregular, 
and  the  party  was  seeking  the  intervention  of  the  Court  to 
amend  it.  They  cited  also  Newton  and  ux.  v.  Roe  and 
ajwther  {dy 

Jervis  (with  whom  was  J(mes\  in  support  of  the  rule.  It 
may  be  conceded  that  had  a  bankruptcy  not  intervened  in 
this  case  the  bankrupt  himself  would  have  come  too  late  with 
the  present  motion ;  but  it  is  submitted  that  it  is  clear,  from 
the  authorities  which  have  been  cited,  that  a  different  rule 
prevails  where  the  application  is  made  by  the  assignees  of  a 
bankrupt ;  and  that  there  is  no  limit  of  time  fixed,  beyond 
that  of  there  being  no  unreasonable  delay,  which  must  be  a 
question  peculiar  to  each  case,  and  not  to  be  governed  by 
authorities  which  can  seldom  be  strictly  applicable.     The 


{a)  4  M.  &  S.  329.  proceeds  of  the  sale,  and  on  the 

(6)  6  Bing.  237 ;   S.  C.  3  M.  25th  applied  to  the  Coart  to  set 

6  P.  562.  aside  the  execution  as  irregular, 
(c)  8   M.  &  W.  319;    S.  C.  There  was  also  some  weight  at- 

1  Dowl.  95,  N.  S.  tached  in  that  case,  to  the  fact, 

(cO    6   M.  &  G.  779 ;    S.   C.  that  the  plaintiff  had  not  carried 

7  Scott.  N.  R.  543  ;  Ante,  vol.  1,  in  the  judgment  roll  till  the  19th 
p.  814 ;  See  also,  in  addition  to  of  April,  and  that  counsel  had 
the  cases  above  cited.  Brooks  been  instructed  to  move  on  the 
and  Another  v.  Hod$on,  ante,  22nd,  although  the  motion  in 
voL  2,  p.  256  ;  S.  C.  7  M.  &  G.  fact  was  not  made  till  the  26th. 
529 ;  8  Scott,  N.  R.  223.  In  See  also  Routledge  v.  GUet,  2  Cr. 
that  case,  however,  from  the  two  &  J.  i63 ;  and  a  case  of  Charles- 
first  mentioned  reports  of  it,  it  worth  v.  ElUs,  decided  in  Trinity 
appears  that  the  oflficial  assignee  Term,  1845,  in  the  full  Ck>art. 
was  only  appointed  on  the  4th  As  to  such  an  irregularity  being 
of  April,  and  the  trade  assignees  waived,  independently  of  the 
on  the  12th,  and  that  on  the  rights  of  third  parties,  by  the 
13th,  they  gave  notice  to  the  lapse  of  time,  see  Thomas  v. 
sheriff   that    they    claimed   the  Harris,  1  Dowl.  793,  N.  S. 
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Courts  are  more   indulgent  in  the  case  of  a  bankmpt's       1846. 
assignees  than  in  that  of  any  other  party.     They  must  be  botterworth 
allowed  sufficient  time  to  acquaint  themselves  with  the  state     ^   ^' 
of  the  bankrupt's  affairs,  and  to  take  legal  advice  as  to  the 
best  course  to  pursue  with  respect  to  the  bankrupt's  estate, 
and  the  enforcements  of  his  rights.     It  is  not  alleged  that 
the  assignees  were  guilty  of  any  delay  in  their  application 
to  a  Judge  at  Chambers;  and  being  by  the  Judge  referred 
to  the  Court,  the  plaintiff  must  have  been  aware  of  their 
intention  to  object  to  his  proceedings,  the  absence  of  which 
knowledge  is  the  chief  ground  upon  which  delay  in  such 
cases  is  held  to  be  fisital. 

WiGHTMAN,  J. — The  assignees  in  this  case  having  gone 
before  a  learned  Judge  at  Chambers,  were  by  him  referred 
to  the  Court ;  but  that  circumstance  did  not  dispense  with 
the  necessity  of  their  coming  to  the  Court  within  a  reason- 
able time.  Now  it  appears  that  on  the  10th  of  March  last, 
the  assignees  were  aware  of  all  the  facts  upon  which  they 
Beck  to  found  the  present  application;  yet  they  do  not 
move  this  rule  till  three  weeks  after  the  commencement  of 
Easter  Term.  They  had  all  the  rest  of  March,  after  the 
10th,  to  call  creditors'  meetings,  and  to  consult  on  the 
propriety  of  taking  further  steps  in  this  matter ;  and  yet 
they  suffer  three  weeks  of  the  following  Term  to  elapse 
without  attempting  to  object  to  what  is  at  most  but  an 
irregularity.  There  is  no  doubt  that  in  the  case  of  a  bank- 
ruptcy intervening,  further  time  must  be  allowed  for  similar 
applications  than  would  be  permitted  in  ordinary  cases; 
but  I  think  that  in  the  present  case  too  long  a  period  has 
been  suffered  to  elapse,  without  any  satisfactory  reason  for 
the  delay  being  assigned,  and  that  therefore  this  rule  must 
be  discharged. 

Rule  discharged. 
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On  a  motion 
for  judgment 
against' the 
casual  ejector, 
where  other 
than  personal 
service  is 
relied  on,  the 
affidavit  should 
state  in  terms 
that  the 
deponent 
"  served  the 
said  A.  B., 
the  tenant  in 
poueuivn  hy/' 
&c.,  and  then 
detail  the 
facts  which 
it  is  sought 
to  substitute 
for  personal 
service. 


Doe  d.  Pigott  v.  Roe. 

x^LEASBY mo^edif  in  this  case,  for  judgment  against  the 
casual  ejector. 

From  the  affidavit,  in  support  of  the  motion,  it  appeared 
that  the  premises  sought  to  be  recovered  consisted  of  a 
house,  in  the  possession  of  one  Alexander  Morton,  who  had 
sublet  to  six  different  tenants,  reserving  to  himself  a  room. 
The  service,  with  respect  to  the  six  under  tenants,  was 
regular ;  but,  with  regard  to  Morton,  it  appeared  that  the 
room  was  locked  up,  and  that  he  was  not  to  be  found ;  and 
that,  on  inquiry  at  his  residence,  it  was  stated  that  he  was 
keeping  out  of  the  way  to  avoid  his  creditors.  A  copy 
of  the  declaration  and  notice  had  been  affixed  to  the  door 
of  his  room.  The  affidavit,  however,  in  stating  these  fitcts, 
did  not  aver  that  the  deponent  "  served  the  said  Alexander 
Morton,  the  tenant  in  possession,"  by  doing  such  and  such 
acts ;  or  state  that  he  was  *^  tenant  in  possession.*' 


Cleasby  now  submitted  that  he  was  entitled  to  a  rule 
absolute  as  to  the  tenants  personally  served,  and  a  rule  nisi 
as  to  Morton. 


Wightman,  J. — The  affidavit  is  sufficient  as  respects  the 
six  tenants  personally  served,  and  the  rule  will  go ;  but, 
as  to  Morton,  the  affidavit  should  state  distinctly  that 
the  deponent  '^  served  Alexander  Morton,  the  tenant  in 
possession^  by  doing  such  and  such  acts,  detailing  the 
circumstances  which  it  is  contended  amount  to  a  service 
upon  the  tenant  in  possession.  The  Master  informs  me 
that  such  is  the  proper  form,  and  that  it  is  not  sufficient 
that  the  party  should  content  himself  with  stating  the 
efforts  used,  and  leave  it  to  the  Court  to  infer  that  he  relies 
on  such  efforts  as  equivalent  to  a  service. 
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Od   the   following  day,    Cleasby  produced  an  affidavit 
amended  accordingly. 


Per  Curiam. 


Rule  nisi  (a). 


1846. 


Doe  denL 

PlGOTT 


Ros. 


(a)  See  Ckit.  Forms,  p.  363,  5th 
ed.y  where  the  form  here  suKgested 
i«  not  followed,  although  in  the 
affidavit  of  the  service  of  the  rule 


nisi,  at  p.  365,  it  is. 

The  above  rule  was  afterwards 
made  absolute,  no  cause  being 
shewn. 


Newton  and  Others  v.  Stewart. 

J.  HIS  was  a  rule  calling  upon  the  defendant  to  shew  An  affidavit 
cause  why  the  plea  pleaded  by  him  in  the  above  action,  picaofnofi 
together  with  the  affidavit  verifying  the  same  should  not  ^^^^^^^n 
be  set  aside.  ^^^  *^ 

,  defendant. 

It  appeared  upon  the  affidavits  upon  which  thb  rule  was  sttted  the 
obtained,  that  this  was  an  action  of  assumpsit,  and  that  the  of*one"o 
defendant  had  pleaded  in  abatement  the  non-joinder  of  o^eHStrcct* 
other  parties  with  whom  the  defendant  was  jointly  liable  (a).  Bedford^ 
That  in  the  affidavit  verifying  such  plea,  the  residence  of  of  another  m 

"  Hiirh  Street, 
(tf)  There  was  another  question  ft*n/*«ro*i  fk^  MamAo  r,t  «AWA«i«i  _i.  ^  '* 
raised  in  the  discussion  of  this 
case  as  to  the  validity  of  the  plea« 
which  was  in  the  following  form : 
"  The  defendant/'  &c.,  "  prays 
judgment  of  the  said  writ  and 
declaration,  because  he  says  that 
the  supposed  promise  of  the  de- 
fendant in  the  said  declaration 
mentioned  (if  any  such  was  made) 
was  made  by  him  jointly  with 
certain    persons,  to  wit"    [here 


The  Court,  on 


followed    the   names  of  several 
persons,   amongst   whom  were]   affidavit  by 
"  A.  W.  Hillary,  whose  Christian   *^«  PJ""**^ 
name  is   to  the  defendant  un- 
known, and  Stokes,  whose 

Christian  name  is  to  the  defendant 
unknown  ;  who  are  all  still  living, 
and  at  the  commencement  of  this 
suit  were,  and  still  are,  resident 
within  the  jurisdiction  of  this 
Court:  and  with  divers  other 
persons,  to  wit"  [here  followed 


that  inquiries 
had  been  made 
at  the  re- 
spective places 
mentioned, 
and  that  no 
such  persons 
as  thi)8o  named 
were  living 
there,  set 
aside  both 
the  plea  and 
the  affidavit ; 


although  the 

defendant  shewed  that  the  mistakes  had  been  made  accidentally,  and  that  the  one  party  was  to 
be  found  at  **  No.  22,**  instead  of  <*  No.  20,*'  and  that  his  name  was  in  the  Post  Office  Directory 
and  other  similar  works  of  reference,  as  residing  at  No.  22 ;  and  that  the  odier  party  was  well 
known  in  Canterbury,  and  that  he  lived  in  a  street  adjoining  to  the  one  named. 
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Newton 
and  Others 

o. 
Stewakt. 


one  of  the  parties,  Geoiige  Augustus  Brown,  was  given  as 
"  No.  20,  Gower  Street,  Bedford  Square ;"  and  the  residence 
of  another,  George  Ash,  as  "  High  Street,  Canterbury." 
That  the  residences  here  given  were  not  true,  and  that  the 
plaintiff  had  been  unable  to  find  them  there. 


Beveral  names]  "who  are  still 
living,  and  at  the  commencement 
of  this  suit  were,  and  still  are, 
resident  without  and  out  of  and 
beyond  the  jurisdiction  of  this 
Court;  and  were  not,  nor  was 
any  or  either  of  them,  at  the  said 
time  last  aforesaid,  resident  within 
the  jurisdiction  of  this  Ck>urt; 
and  not  by  the  defendant  alone. 
And  this  the  defendant  is  ready 
to  verify.  Wherefore,  inasmuch 
as  the  said"  [here  followed  the 
first  mentioned  names,  contain- 
ing, amoDgst  others]  '*A.  W. 
ELillary,  whose  Christian  name  is 
to  the  defendant  unknown,  and 

Stokes,    whose    Christian 

name  to  the  defendant  is  un- 
known, are  not  named  in  the 
said  writ  and  declaration,  together 
with  the  defendant,  he  the  de- 
fendant prays  judgment  of  the 
said  writ  and  declaration,  and 
that  the  same  may  be  quashed." 

Keane  contended  that  it  was 
necessary  that  the  plea  should  be 
in  this  form,  as  the  issue  being 
whether  the  contract  was  made 
by  the  plaintiff  with  the  defendant 
and  the  other  parties  named  in 
the  plea,  it  was  necessary  for  the 
defendant  to  specify  all  the  parties 
with  whom  the  contract  was  in 
point  of  fact  made,  although 
some  might  be  resident  out  of 
the  jurisdiction  of  the  Court, 
whom  it  was  not  therefore  neces- 
sary should  be  joined.    He  cited 


King  and  Another  v.  Hoare,  13  M. 
&  W.  494;  S.  C.  ante,  vol.  2, 
p.  332 ;  Crellin  v.  Brook,  1  Car. 
&  Kir.  571  ;  3  &  4  Wm.  4,  c.  42, 
ss.  9,  10 ;  BoviU  v.  Wood,  2  M.  & 
S.  23;  Newton  and  Another  v. 
Verbeke  and  Others,  1 Y.  &  J.  257 ; 
Goldsmith  v.  Levy  and  Another, 
4  Taunt.  299.  He  contended  also, 
that  the  description  of  two  of  the 
alleged  co-contractors,  the  one  by 
initials,  and  the  other  by  a  blank 
before  his  name,  was  sufficient, 
with  the  averment  that  their 
Christian  names  were  unknown ; 
and  cited  Baldney  and  Another  v. 
Ritchie,  1  Stark.  N.  P.  C.  338; 
Regina  v.  Douglas,  (not  yet  re- 
ported) ;  Regina  v.  Worthenbmy, 
2  Car.,  Ham.  &  Allen's  New 
Sess.  Cases,  13 ;  Shovel  v.  Evance, 
I  Lutw.  35 ;  Walker  and  Co.  v. 
Parkins,  ante,  vol.  2,  p.  982; 
Williams  v.  Bryant,  5  M.  &  W. 
447  ;  S.  C.  7  Dowl.  502 ;  1  Chit. 
Archb,  Pract.  104, 7th  ed. ;  Rofyh 
V.  Peckham,  6  B.  &  C.  164 ;  S.C 
9  D.  &  R.  214;  Rust  V.  Kermedy, 
4  M.  &  W.  586;  S.  C.  7  Dowl. 
199;  Davies  v.  Thompson,  ante, 
vol.  3,  p.  49;  S.  C.  14  M.  &  W. 
160;  Lindsay  v.  Wells,  3  Bing. 
N.  C.  777 ;  4  Scott.  471 ;  5  Dowl. 
618 ;  Grijfin  v.  Gfray,  5  Dowl.  331 1 
also  Appelmans  v.  Blanche,  14  M. 
&  W.  154. 

It  became  unnecessary  for  the 
Court  to  decide  these  points, 
and,  therefore,  the  argument  is 
omitted. 
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Id  answer,  an  affidavit  was  made  by  the  defendant,  that 
the  residence  of  George  Augustus  Brown  was  at  ^^  No.  22," 
and  not  at  <'  No.  20,"  Gower  Street,  Bedford  Square,  but 
that  he  was  well  known  in  that  street,  and  that  the  Post- 
office  Directory  and  other  books  of  reference  described  him 
as  resident  at  No.  22.  That  the  residence  of  Geoige  Ash 
was  in  "Watling  Street,"  and  not  "High  Street,"  Can- 
terbfuy ;  and  that  by  mistake  the  word  "  High  Street," 
was  inserted  instead  of  "  Watling  Street  ;*'  that  the  latter 
street  is  close  to  the  former,  and  that  Geoige  Ash  was  a 
person  well  known  in  Canterbury,  and  might  have  been 
found  with  ordinary  diligence.  The  affidavit  also  stated 
that  these  errors  had  been  purely  accidental,  and  not  from 
any  design  to  withhold  the  residences  of  the  parties,  or  to 
embarrass  or  mislead  the  plaintiff. 


1846. 


Newton 

•ndOtbon 

9. 

SlSWART. 


Keane  shewed  cause.  The  statute,  the  3  &  4  Wm.  4, 
c.  42,  s.  8,  requires  *Uhat  no  plea  in  abatement  for  the 
non-joinder  of  any  person  as  a  co-defendant  shall  be  allowed 
in  any  Court  of  common  law,  unless  it  shall  be  stated  in 
such  plea  that  such  person  is  resident  within  the  jurisdic- 
tion of  the  Court,  and  unless  the  place  ofresidence  of  such 
person  shall  be  stated  with  convenient  certainty  in  an 
affidavit  verifying  such  plea."  The  question  is,  whether  in 
this  instance  the  statute  has  not  been  substantially  complied 
with.  It  only  requires  a  "convenient  certainty"  in  the 
description  of  the  residence.  "  Gower  Street"  alone  in  the 
one  case,  and  probably  "  Canterbury"  in  the  other,  would 
have  been  sufficient.  It  would,  therefore,  be  a  great  hard- 
ship upon  the  defendant,  because  he  has  attempted  to  give 
the  plaintiff  further  particulars  than  the  latter  was  strictly 
entitled  to  require,  that  an  error  in  those  particulars,  not 
calculated  to  mislead,  and  not  wilfully  made,  should  deprive 
him  of  the  benefit  of  his  plea  in  abatement  Formerly  it 
was  thou^t  that  pleas  in  abatement  of  this  kind,  were  to 
be  discouraged,  but  that  opinion  is  no  longer  entertained. 
If  the  Court  set  aside  this  plea,  they  are  depriving  the 
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Newton 
And  Others 

V. 

Stewart. 


defendant  of  his  only  opportunity  of  availing  himself  of  a 
judgment  recovered  for  the  same  cause  against  a  co-con- 
tractor (a).  Such  a  question  ought  not  to  be  tried  upon 
aflSdavit  If  the  defendant  has  stated  an  untrue  residence, 
the  proper  mode  of  trying  that  fact  would  be  by  indictment 
for  perjury  (b). 


CrowdeVy  with  whom  was  Bally  referred  to  Lambe  v. 
Smythe  (c),  as  shewing  that  the  proper  mode  of  objecting 
to  the  affidavit  was  by  motion,  as  in  the  present  case  ;  and 
was  proceeding  to  submit  that  the  remedy  by  indictment 
would  only  apply  where  the  defendant  knmmngly  swore 
fiilsely;  whereas  the  damage  to  the  plaintiff  by  depriving 
him  of  his  writ,  and  not  giving  him  a  better,  is  the  same, 
whether  the  defendant  knowingly  or  unknowingly  made 
the  affidavit;  when  he  was  stopped  by  the  Court. 


WiGHTMAN,  J. — The  object  of  the  Legislature  in  re- 
quiring in  every  plea  of  non-joinder  of  a  co-defendant,  that 
*^  it  shall  be  stated  in  the  plea  that  such  person  is  resident 
within  the  jurisdiction  of  the  Court ;"  and  that  "  the  place 
of  residence  shall  be  stated  with  convenient  certainty  in  an 
affidavit  verifying  such  plea,"  unquestionably  is  that  the 
plaintiff  may  know  not  only  who  the  co-contractors  are, 
but  also  where  they  reside,  in  order  that  he  may  be  enabled 
to  serve  them  with  process.  It  seems  to  me  that  the  only 
mode  of  objecting  that  the  affidavit  does  not  truly  state 
these  matters,  is  by  an  application  like  the  present  The 
question  then  is,  whether  the  defendant  has  in  his  affidavit 
stated  "  with  convenient  certainty"  the  place  of  residence 
of  these  two  persons ;  and  I  confess  it  appears  to  me  that 
he  has  not  done  so.  In  the  case  of  one  person,  "  George 
Augustus  Brown,"  it  is  admitted  that  he  resides  at  "  No. 


{a)  See  Henry  v.  Goldney,  ante, 
p.  6. 

(6)  There  was  also  a  further 
objection  to  the  alfidavit ;  but  as 


the  judgment  of  the  Court  did 
not  proceed  upon  it,  it  is  omitted. 
Cc)  Ante,  vol.  3,  p  712. 
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22,"  and  not  at  "  No.  20,"  Gower  Street,  Bedford  Square, 
the  residence  given  in  the  affidavit.  As  to  whether  the 
statement  of  residence  would  have  been  sufficient,  if  it  had 
been  "Gower  Street,  Bedford  Square,"  simply,  without 
any  number,  I  offer  no  opinion;  for  here  the  defendant 
has  condescended  upon  particulars  and  has  undertaken  to 
point  out  the  very  house.  That  statement  proves  incorrect, 
and  the  plaintiff  not  finding  him  there,  is  not  bound  to  sup- 
pose that  the  information  given  is  correct  as  to  the  street, 
any  more  than  as  to  the  number  of  the  house  in  the  street 
So,  in  the  case  of  another  person  of  the  name  of  "  George 
Ash,"  it  appears  that  he  resides  in  *^  Wading  Street,"  and 
not  in  "  High  Street,"  Canterbury,  the  residence  given  in 
the  affidavit.  It  is  said,  however,  that  the  one  street  is 
near  the  other;  but  I  do  not  see  upon  what  ground  the 
plaintiff  is  to  take  the  responsibility  on  himself  of  suing  a 
person  of  the  same  name  as  the  one  mentioned  in  the  plea, 
but  residing  in  another  street  than  the  one  mentioned  in 
the  affidavit  I  think  it  is  of  great  importance,  that  the 
pl^ntiff  should  have  a  sufficient  description  of  the  residence 
of  the  alleged  co-contractors ;  and  that  that  has  not  been 
given  in  the  present  case  with  "  convenient  certainty,"  and 
that  therefore  the  present  rule  must  be  absolute. 


1846. 

'^ V ' 

Newton 

V. 

and  Others 
Stkwart. 


Keane  applied  for  leave  to  plead  over  to  the  action. 

WiGHTBfAN,  J. — As  the  error  seems  accidental  and  not 
designed,  the  defendant  may  have  liberty  to  plead  over, 
upon  terms. 

Rule  absolute  accordingly  (a). 


(a)  The  rule  was  drawn  up  in 
the  following  form : — '*  Rale  ab- 
sdate  for  setting  aaide  the  plea 
in   abatement,  with    coats;    the 


defendant  to  be  at  liberty  to  plead 
within  four  days  to  the  action ; 
and  taking  notice  of  trial  for  the 
adjournment  day  in  London." 
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AttHe 
Epiphanj 
Sessions,  npon 
objection  to 
a  notice  of 
appeal,  the 
justices  had 
dismissed  the 
appeal,  subject 
to  a  special 
case,  or  a 
motion  for  a 
mandamus: 
Held,  that  the 
appellant 
was  not  too 
late  in  apply, 
ing,  in  tne 
Easter  Term 
following,  for 
amandunus 
to  hear  the 
appeal. 


Regina  V.  The  Justices  of  (^heshire. 

This  was  a  rule  calling  on  the  Justices  and  Keepers 
of  the  Peace  for  the  county  of  Chester,  to  shew  cause  why 
a  mandamus  should  not  issue,  directed  to  them,  commanding 
them  to  enter  continuances,  and  hear  an  appeal  against  an 
order  of  bastardy. 

It  appeared  that  on  the  case  coming  on  to  be  heard  at 
the  Epiphany  Quarter  Sessions,  in  1846,  the  appellant 
being  called  on  to  prove  the  service  of  the  notice  of  appeal, 
shewed  that  it  had  been  left  at  the  usual  place  of  residence 
of  the  mother,  with  a  person  who  stated  herself  to  be 
her  grandmother.  This  was  objected  to  as  not  being  a 
sufficient  service,  and  the  sessions  being  of  that  opinion 
dismissed  the  appeal,  at  the  same  time  giving  the  defendant 
the  option  of  a  special  case,  or  to  apply  for  a  mandamus. 

A  rule  nisi  having  been  obtained  in  Easter  Term  (a)  for 
a  mandamus. 


Egertan  now  shewed  cause.  The  application  for  a 
mandamus  is  made  too  late.  Although  there  is  no  precise 
limit  of  time  within  which  such  motions  must  be  made, 
it  is  clear  that  they  must  be  made  within  a  reasonable  time. 
In  The  Queen  v.  The  Justices  of  the  West  Riding  (i),  it  is 
said,  in  the  marginal  note  to  that  case,  that  ^^a  mandamus 
to  hear  an  appeal  must  be  applied  for  promptly.**  There, 
as  in  the  present  case,  the  appeal  had  come  on  for  hearing 
at  the  Epiphany  sessions,  and  the  rule  was  not  moved  for 
till  the  Easter  Term  following.  Lord  Denman  is  reported 
to  have  said,  "  Although  there  is  no  absolute  rule  of  practice 
upon  the  subject,  yet  it  should  be  clearly  understood  that 
an  application  of  this  nature  should  be  made  with  reasonable 
promptitude.     I  doubt  whether  the  present  application  has 


(a)  On  the  30th  of  April. 

(b)  1  G.  &  D.  706;  S.  C.  2  a  B.  505.    See  page  506,  n.  (a). 
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been  so  made,  bot  my  Brothers  think  that  we  should  hear 
the  case,  as  there  has  been  no  distinct  notice  of  our  practice 
in  this  respect"  There  is,  however,  another  answer  to  this 
application,  and  that  is  that  the  appellants  have  had  a  special 
case  granted  to  them,  and  they  therefore  cannot  now  move 
for  a  mandamos.  In  Regina  v.  The  Justices  of  Kesteven  (a), 
the  sessions  granted  a  case,  subject  to  the  determination  on 
which  the  appeal  was  to  be  reheard,  or  stand  confirmed ; 
md  on  application  to  this  Court,  for  a  mandamus  to 
enter  continuances  and  hear  the  appeal,  Mr.  J.  Patteson^ 
in  delivering  his  judgment,  says,  *^  I  question  whether 
Mr.  Whitehurst  is  entitled  to  say  here  that  he  did  not 
accept  of  a  case.  K  it  was  offisred  in  such  a  form  as  to  be, 
in  effect,  no  case,  he  should  have  remonstrated  on  that 
pxNmd,  and  said  that  he  did  not  ask  for  a  case  so  stated : 
having  failed  to  do  so,  he  ought  not  to  apply  for  a 
mandamus."  The  cases  of  Rex  v.  The  Justices  of  the  West 
Biding  (b),  and  Rex  v.  The  Justices  of  Suffolk  (c),  are 
authorities  that  where  a  special  case  is  granted,  the  proper 
course  is  to  proceed  with  it,  and  that  the  Court  will  not 
grant  a  mandamus. 


1846. 

^-^^ ' 

Rbgina 

9. 

Jostieeflof 
Chmbuul 


Townsendy  in  support  of  the  rule.  It  perhaps  may  be 
admitted  that  where  parties  have  a  special  case  granted 
to  them,  this  Court  will  not  entertain  an  application  for 
a  mandamus  from  the  same  parties  who  asked  for  the 
special  case.  But  here  the  &ct8  are  widely  different;  for 
here  the  sessions  gave  the  appellants  their  option  either 
of  a  special  case  or  the  remedy  by  mandamus.  In  Regina 
V.  The  Justices  of  the  West  Riding  {d)^  which  has  been 
referred  to,  the  Court  granted  the  mandamus;  although 
an  equal  time  had  elapsed   to  that   which   has  occurred 


(a)  3  Q.  B.  810;  S.  C.  1  D. 
&M.  113. 

(6)  1  A.  &  E.  606 ;  S.  C.  3  N. 
&  M.  767. 


(c)  6  A.  &  E.  109;  S.  C.  1  N. 
&  P.  306. 

(d)lG.8i.  D.  706 ;  S.  C.  2  a  B. 
505. 
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« V ' 

Regina 
o. 

Justices  of 
C11K8HIRB. 


on  the  present  occasion.  In  Regina  v.  Tlie  Justices  of 
Kesteven  (a),  the  case  was  stated  at  the  time,  and  the 
appellants  seem  to  have  acquiesced  in  the  terms  of  it  by 
not  objecting.  In  Rex  v.  The  Justices  of  Pembrokeshire  (i), 
the  sessions,  on  determining  an  appeal,  had  granted  a  case 
but  none  had  been  stated;  and  on  an  application  for  a 
mandamus  to  compel  the  justices  to  state  a  case,  it  appear- 
ing that  the  case,  if  stated,  could  come  to  nothing.  Lord 
Tenterden,  C.  J.,  in  delivering  the  judgment  of  the  Court, 
said,  "  The  justices  have  confirmed  the  order,  subject  to  a 
case.  That  is  no  confirmation,  unless  a  case  be  stated. 
All  we  can  do,  under  the  circumstances,  is  to  require  them 
to  enter  continuances,  and  hear  the  appeal  I  do  not  see 
how  we  can  order  them  to  state  a  case."  Here  no  case  has 
been  stated,  and  the  appellant  had  the  option  expressly 
given  him  of  making  this  application ;  nor  is  the  time 
unreasonable  that  has  elapsed  before  applying  for  this  rule. 
[He  referred  to  JEr  parte  Lowe  {c)  on  the  question  of  the 
service  of  the  notice  of  appeal  being  sufficient  (</).] 


WiGUTMAN,  J. — I  think  that  this  rule  must  be  made 
absolute ;  and  that  the  case  of  Rex  v.  The  Justices  of  Pem- 
brokeshire {e)  is  an  authority  in  point  The  sessions  have  here 
confirmed  the  order,  subject  to  a  special  case  to  be  stated 
for  the  opinion  of  this  Court,  or  to  an  application  for  a  rule 
for  a  mandamus  to  enter  continuances,  and  hear  the  appeal. 
The  appellant  therefore  had  to  consider  before  applying 
for  this  rule,  whether  it  was  better  for  him  to  proceed  by  a 
special  case,  or  by  mandamus ;  and,  if  the  latter,  whether 
he  had  sufficient  grounds  for  the  application.  In  the  case 
of  Regina  v.  The  Justices  of  the  West  Riding  (/),  which  has 


(a)  3  Q.  B.  810;  S.  C.  1  D. 
&M.  113. 
(6)  2  B.  &  Ad.  391. 
(c)  Ante,  vol.  3,  p.  737. 
id)  See  dXao  Regina  v.  Justices  0/ 


North  Riding,  1  New  Seas.  Cases, 
674. 

(e)  2  B.&  Ad.  391. 

(/)  1G.&D.706;S.C.2Q.B. 
505. 
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been  cited,  the  lapse  of  time,  it  is  true,  was  similar  to  what 
has  taken  place  on  the  present  occasion ;  but,  although 
there  the  Court  seem  to  have  considered  it  as  of  the  longest, 
they  did  not  decide  that  it  was  a  bar  to  an  application  like 
the  present  Besides  here  there  is  the  further  circum- 
stance, tliat  the  party,  having  the  choice  of  remedies,  was 
fiiirly  entitled  to  some  delay  in  order  to  consider  which 
remedy  he  would  have  recourse  to.  I  think  that,  without 
laying  down  any  rule  as  to  future  cases,  I  may,  under  all 
the  circumstances,  treat  this  application  as  not  too  late ;  and 
diat  therefore  this  rule  must  be  made  absolute. 


1846. 

^ — V ' 

Regina 

p. 

Justiccg  of 

Chesiiibr. 


Rule  absolute. 


Berkley  v.  De  Vere. 

1  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause 
why  he  should  not  furnish  the  defendant  with  further  and 
better  particulars  of  his  claim  in  the  above  action;  by 
giving  the  dates  of  the  alleged  purchases  of  the  several 
shares,  the  names  and  addresses  of  the  persons  from  whom 
respectively  they  were  bought,  and  the  number  of  the 
respective  scrip. 

From  the  affidavit  of  the  defendant,  in  support  of  the 
rule,  it  appeared  that  this  was  an  action  brought  to  recover 
the  balance  of  412/.  2s.  QcL  for  and  on  account  of  certain 
alleged  purchases,  and  for  commission  on  purchases  of 
shares,  made  by  the  plaintiff,  as  broker  or  agent  for  the 
defendant,  in  the  following  joint  stock  companies ;  (setting 
out  the  names  of  several  companies) ;  and  that  no  scrip  for 
and  in  respect  of  such  alleged  purchases,  or  any  of  them, 
had  ever  been  delivered  to  the  defendant;  and  that  the 
names  of  the  persons  from  whom  such  alleged  purchases 
were  respectively  made  had  never  been  communicated  to 
the  defendant,  and  that  he  was  wholly  ignorant  thereof. 
There  was  also  an  affidavit  by  the  defendant's  attorney, 

VOL.  rv.  H  D.    &   L. 


In  an  action 
on  the  in- 
debitatus 
counts  by  a 
broker  to 
recover  the 
amount  of 
shares  pur- 
chased for  the 
defendant,  and 
commission 
on  the  same ; 
the  Court 
obliged  him 
to  furnish  tho 
dates  of  the 
purchases 
within  tho 
compass  of  a 
few  days,  and 
the  names  of 
the  parlies 
from  whom 
purchased. 
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1846.  which  stated  that  to  the  best  of  his  judgment  and  belief,  it 
was  necessary  that  the  defendant  in  order  to  his  defence  in 
the  action  should  be  furnished  with  the  name  and  address 
or  names  and  addresses  of  the  person  or  respective  persons 
from  whom  the  respective  shares  mentioned  in  the  amended 
particulars  of  demand  in  the  action  were  bought,  and  also 
with  the  numbers  of  the  scrip.  That  the  particulars  of 
demand  delivered  with  the  declaration  were  as  follows : — 

In  the  Queen's  Bench. 

Between         Jas.  Thos.  Berkley^  Plaintiff, 

and 
Thos.  De  Vere^  the  Youngery  Defendant. 
The   plaintiff  seeks   to  recover  under  the   indebitatus 
counts  in  this  action  the  sum  of  412Z.  2s.  6d,  being  the 
balance  due  from  the  defendant  to  the  plaintiff  for  the 
following  shares,  commission,  &c. : — 

Bought  for  or  previous  to  15th  Oct  1845, 
and  continued  to  Oct.  31st,  and  finally 
closed  Nov.  28th— 

100  Luxemburgs        £275     0     0 

Commission  and  contango*      .     .  12  10     0 

75  Leicester  and  Bedfords       .     .        288  15     0 
Commission  and  contango*     .     .  9     7     6 

Bought  for  Oct  31st,  and  finally  closed 
Nov.  28th— 

50  Rastrick's  Direct  London  and 

Manchester 375     0    0 

100  North  and  South  Wales    .     .        150    0     0 

Commission 10     0     0 

Above  are  the  particulars,  &c 

Yours,  &a, 
(Signed)  PlaintiflTs  attorney. 

To,  &c. 
Defendant's  attorney  or  agent 

•  Sic, 
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That  on  the  16th  of  May,  an  order  for  further  and       184C. 
better  particulars  was  made  by  a  Judge  at  Chambers;  in 
consequence  of  which,  the  plainti£F  then  delivered  the  fol- 
lowing further  particulars: — 

In  the  Queen's  Bench. 

Between  James  Thos.  Berkley^  Plaintiff, 

and 
Thomas  De  Vere,  Defendant 
The  plaintiff  seeks  to  recover  under  the  indebitatus 
counts  in  this  action,  the  sum  of  412/.  2s.  (k£,  being  the 
balance  due  from  the  defendant  to  the  plaintiff,  for  the 
following  shares,  commission,  &c. : — 

Bought  in  the  latter  end  of  July,  1845,  for 
the  15th  Aug.  1845,  and  continued  through 
successive  account  days  to  the  31st  of  Oct. 
1845,  and  thenceforward  to  and  finally  closed 
on  the  28th  of  Nov.  1845— 

100  Luxemburgs        £275     0    0 

Commission  and  contango*      .     .  12  10    0 

(The  other  items  were  each  described  in  a  similar  manner.) 
And  the  plaintiff  will  avail  himself,  &c. 

Yours,  &c., 
(Signed)  Plaintiff's  attorney. 

Dated,  &c. 

To,  &c. 
Defendant's  attorney  or  agent. 

In  answer  to  these  affidavits,  there  was  an  affidavit  by 
the  plaintiff's  attorney  that  the  practice  of  the  Stock  Ex- 
change was,  when  a  broker  received  orders  from  his  prin- 
cipal to  buy  shares,  to  purchase  them  from  a  jobber,  who 
never  delivered  the  numbers  at  the  time  of  cflccting  the 
sale,  but  only  when  the  price  was  paid  and  the  shares 
handed  over ;  that  when  accounts  were  continued  from  one 


•  Sic. 
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1846.  account  to  another,  the  broker  never  knew  the  numbers  of 
the  shares  so  carried  from  accoimt  to  account,  nor  was  it 
material  in  any  way  that  he  should.  That  he  believed 
that  the  present  application  was  made  solely  for  the  pur- 
pose of  delay,  and  that  regular  accounts  had  from  time  to 
time  been  delivered  to  the  defendant  before  the  commence- 
ment of  this  action. 

Rew  shewed  cause.  It  is  submitted  that  the  defendant 
has  no  right  to  demand  better  particulars  than  those  deli- 
vered. With  respect  to  the  dates  of  the  purchases  of  the 
shares,  it  would  scarcely  be  reasonable  to  compel  the 
plaintiff  to  name  a  day,  and  if  he  should  &il  to  prove  it  on 
that  particular  day,  that  he  should  be  defeated  at  the  trial. 
And  if  not,  and  he  might  shew  a  purchase  on  a  succeeding 
day,  the  further  information  given  to  the  defendant  would 
be  of  little  service.  Here  it  is  stated  that  they  were 
bought  '*  in  the  latter  end  of  July,  1845."  That  is  as  near 
the  day  as  the  plaintiff  can  safely  go,  or  as  would  be  prac- 
tically useful  to  the  defendant.  The  case  of  Rennie  and 
Anotfier  v.  Beresfordand  Others  (a),  which  has  been  decided 
in  the  present  Term  by  the  Court  of  Exchequer,  is  an 
authority  against  this  application.  That  case  shews  that 
when  the  plaintiff  has  given  all  the  reasonable  information 
in  his  power,  the  Court  will  be  careful  not  to  bind  him 
within  limits  which  would  prevent  him  from  proving  his 
claim  by  general  evidence  before  a  jury.  That  was  an 
action  by  surveyors  for  work  done,  money  paid,  &c.,  as 
engineers ;  and  it  was  held  sufficient  that  the  particulars  of 
demand  should  state  that  the  plaintifis  claimed  a  certain 
sum  in  respect  of  a  survey  between  certain  places,  including 
travelling  expenses  and  assistance,  without  specifying  the 
number  of  fields  surveyed,  the  time  they  were  engaged, 
and  the  number  of  persons  employed,  or  distinguishing 
what  was  charged  for  their  own  time  and  labour  from  the 

(fi)  Since  reported,  ante,  vol.  3,  p.  464 ;  15  M.  &  W.  78. 
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chaige  for  that  of  others.     Higgins  v.  Ede  and  Another  (a),        1846. 
also  decided  by  the  same  Court,  in  the  present  Term,  is  an      Berkley 
authority  to  the  same  efiect.     With  respect  to  the  names  »• 

of  the  parties  from  whom  the  shares  are  purchased,  the 
broker  very  often  does  not  know  who  are  the  real  parties 
from  whom  he  is  purchasing. 

H.  HiUj  who  appeared  in  support  of  the  rule,  said  that 
the  defendant's  object  was  not  to  confine  the  pIainti£F  to  a 
precise  date ;  if  he  would  give  the  dates  of  the  purchases 
within  two  or  three  days,  it  would  be  sufficient. 

WiGHTBCAN,  J. — The  rule  must  be  absolute  for  the  • 
plaintiff  to  give  a  better  particular  with  respect  to  the  dates 
of  the  purchases  of  the  shares  and  the  names  of  the  parties 
from  whom  they  were  bought  This  is  not  like  the  cases 
oted ;  for  here  the  subject-matter  of  the  action  is  for  the 
price  of  shares  and  for  commission ;  and  shares  being  of  a 
fluctuating  value,  it  becomes  extremely  important  for  the 
defendant  to  know  the  date  when  they  were  actually  pur- 
chased. I  do  not  say  that  the  plaintifi^  is  to  fix  himself  to 
a  precise  day,  but  he  should  give  the  dates  within  the  com* 
pass  of  a  day  or  two.  Nor  do  I  see  any  hardship  in  thus 
deciding;  for  as  he  is  a  broker,  and  is  bound  to  enter  his 
bargains  in  his  book,  unless  I  am  to  suppose  that  he  keeps 
his  books  incorrectly,  he  can  easily  furnish  the  information 
desired. 

Rule  absolute  accordingly  (b). 

(a)  Since  reported,  ante,  vol.  3;  alleged  purchases  of  the  several 

p.  470,  note  (a);  S.  C.  15  M.  &  shares,  and  the  names  of  the  per- 

W.  75.  sons  from  whom  respectively  they 

(6)  To  furnish  the  dates  of  the  were  bought. 
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^ .. 9 


On  a  cause 
being  called 
on  for  trial, 
the  plaintiff, 
who  had  given 
a  peremptory 
undertaking 
to  try,  applied 
for  its  post- 
ponement, on 
the  ground  of 
the  absence 
of  a  material 
witness. 
Pending  the 
application  it 
was  discovered, 
that  owing  to 
some  defect  in 
the  entry  of 
tho  record, 
the  cause  could 
not  be  tried ; 
and  it  was 
accordingly 
■truck  out  of 
the  list.     The 
Court  dis- 
charged a  rule 
absolute  for 
judgment  as 
m  case  of  a 
nonsuit,  which 
was  subse- 
quently ob- 
tained, and 
enlarged  the 
plaintiff's 
peremptory 
undertaking. 


Rogers  v.  Vandercom. 

J  SSUE  having  been  Joined  in  the  above  cause  in  Hilary 
Vacation,  1845,  a  rule  for  judgment  as  in  case  of  a  nonsuit^ 
was  obtained  in  the  Michaelmas  Term  following,  which  was 
discharged  in  the  same  Term  upon  the  plaintifTs  giving  a 
peremptory  undertaking  to  try  at  the  sittings  after  Hilary 
Term,  1846.  When  the  cause  was  called  on  at  those 
sittings,  application  was  made  to  put  off  the  trial  on  the 
ground  of  the  absence  of  a  material  witness ;  but  at  the  same 
time  the  associate  having  discovered  an  irregularity  in  the 
entry  of  the  record,  which  would  prevent  it  from  being 
tried,  the  Lord  Chief  Justice  directed  it  to  be  struck  out 
of  the  list.  In  Easter  Term  following  (a),  the  defendant 
obtained  a  rule  absolute  in  the  first  instance  for  judgment  as 
in  case  of  a  nonsuit,  for  not  proceeding  to  trial  in  pursuance 
of  the  peremptory  undertaking. 

A  rule  was  subsequently  obtained  (b)  by  the  plaintifi> 
calling  on  the  defendant  to  shew  cause  why  the  rule  for 
judgment  as  in  case  of  a  nonsuit,  for  not  proceeding  to 
trial  pursuant  to  the  peremptory  undertaking,  should  not 
be  discharged,  and  why  the  peremptory  undertaking  should 
not  be  enlarged. 

These  facts  appeared  upon  the  affidavits,  which  also 
shewed  that  if  the  plaintiff  were  forced  to  bring  a  new 
{Iction,  the  Statute  of  Limitations  would  bar  his  claim. 


Montague  Smith  shewed  cause  (c).  The  undertaking  to 
try  is  an  absolute  undertaking  to  try  at  all  events.  The 
cases  which  have  been  decided  on  the  subject  shew  this  to 
be  so.  In  Ward  v.  Turner  (rf),  in  this  Court,  the  excuse 
for  not  proceeding  to  trial  was  the  illness  of  the  Judge,  in 
consequence  of  which  the  cause  became  a  remanet;  and 


(a)  On  the  loth  o(  April,  1846. 
{b)  On  the  16th  of  April,  1846. 


Cc)  In  Easier  Term. 
(d)  5  Dowl.  22. 
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that  excuse  was  held  insufficient.  Mr.  Justice  Coleridge^  1846. 
in  that  case,  says  that  the  question  is  "  whether  there  was  Rogebb 
any  de&ult  on  the  part  of  the  plaintiff  at  the  next  assizes.  .,  ^' 
In  one  sense  there  was  none,  as  there  was  no  moral  fault, 
and  no  neglect  on  his  part ;  but,  in  the  sense  of  a  condition, 
it  was  a  peremptory  undertaking  to  be  responsible,  though 
he  had  no  control  over  the  circumstances  which  prevented 
the  triaL"  In  the  subsequent  case  of  Petrie  v.  Cullen  (a), 
the  same  point  was  held.  Mr.  Justice  Maule  there  says, 
**  I  have  always  understood  that  a  *  peremptory  under- 
taking' means  that  a  party  undertakes  absolutely  that  the 
trial  shall  take  place."  *'  It  is,  therefore,  an  absolute  under- 
taking on  his  part,  like  a  warranty  that  a  ship  shall  sail  on  a 
certain  day ;  and  it  would  be  no  answer  to  a  breach  of  such  • 
a  contract,  that  the  party  had  used  his  endeavours  that  the 
ship  should  sail  on  that  day."  Nor  does  such  a  construction 
as  this  upon  the  terms  of  the  statute  cause  any  hardship  to 
the  plaintiff;  for  his  proper  course  is,  as  suggested  by  Mr. 
Justice  Coleridge  in  the  case  above  cited,  to  make  an 
application  to  the  Court  to  enlarge  his  peremptory  under- 
taking, when  the  Court  would,  no  doubt,  take  all  the 
circumstances  into  consideration.  Here,  however,  this  has 
not  been  done,  and  the  plaintiff  has  lain  by  and  allowed  the 
defendant  to  obtain  a  judgment  of  nonsuit  on  his  de&ult, 
which  it  is  now  too  late  for  him  to  set  aside. 

Crowder,  in  support  of  the  rule.  It  must  be  admitted 
that  the  first  case  cited  is  an  authority  against  the  present 
motion;  but  it  seems  difficult  to  sec  why  the  word 
"neglect,"  in  the  14  Geo.  2,  c.  17,  s.  1,  is  to  be  construed 
in  a  stricter  sense  in  the  latter  portion  of  the  section,  where 
it  relates  to  peremptory  undertakings,  than  in  the  former, 
where  it  relates  to  judgments  as  in  cases  of  a  nonsuit;  and 
the  observations  of  Chief  Justice  Tindal,  in  the  case  of 
Pftrie  V.  CuUen  (a),  which  has  been  cited,  seem  to  shew 

(s)  Ante,  vol.  2,  p.  604 ;  S.  C.  7  M.  &  G.  1020 ;  8  Scott  N.  R.  705. 
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that  his  Lordship  would  have  been  unwilling  to  have  made 
thut  distinction,  if  it  had  become  necessary  to  do  so  for  the 
purpose  of  deciding  the  case  then  before  him.  But  there  is 
a  later  authority  than  either  of  those  cited,  in  which  all  the 
cases  were  reviewed.  In  Lumley  v.  Dubourg  (a),  where  a 
cause,  in  consequence  of  the  press  of  business,  had  been 
made  a  remanet,  the  Court  of  Exchequer  discharged  a 
rule  which  had  been  obtained  for  judgment  as  in  case 
of  a  nonsuit,  and  enlarged  the  plaintiff's  peremptory  under- 
taking. In  that  case,  the  dicta  in  Petrie  v.  CuUen  {b)  were 
referred  to  by  the  Court  as  being  unnecessary  for  the 
decision  of  that  case,  and  therefore  extra-judicial.  Here 
the  neglect  consists  in  some  error  in  the  entry  of  the  record, 
but  whether  arising  from  the  fault  of  the  plaintiff,  or  of  the 
officers  of  the  Court,  and  whether  amendable  or  not,  does 
not  appear.  The  undertaking  to  try  by  the  plaintiff  is  an 
undertaking  to  try  as  far  as  the  trial  is  within  his  control 
He  cannot  be  supposed  to  guarantee  events  over  which  he 
has  no  power.  The  neglect  must  be  wilful  on  the  part 
of  the  plaintiff.  No  doubt  vexatious  delay  on  the  part 
of  the  plaintiff  might  go  far  to  induce  the  Court  to  treat 
that  as  a  neglect  which  they  would  not  otherwise  hold  to 
be  so ;  but  here  the  plaintiff  has  not  been  guilty  of  any 
vexatious  conduct.  If  the  plaintiff  do  not  succeed  in  this 
motion,  a  great  hardship  will  be  inflicted  on  him,  as  he  will 
be  barred  by  the  Statute  of  Limitations  from  bringing  a 
fresh  action. 

Cur.  adv.  vulL 

WiGiiTMAN,  J.,  now  delivered  judgment — This  was  a 
motion  to  discharge  a  rule  which  had  been  obtained  for 
judgment  as  in  case  of  a  nonsuit,  for  not  proceeding  to 
trial  pursuant  to  a  peremptory  undertaking ;  and  to  enlarge 
the  peremptory  undertaking. 

(a)  Ante,  vol.  3,  p.  80 ;  S.  C.  14  M.  &  W.  205. 

(jb)  Ante,  vol.  2,  p.  604 ;  S.  C.  7  M.  &  (i.  1020 ;  8  Scott,  N.  R  705. 


Vandekcom. 
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It  appears  that  the  plaintiff  had  given  a  peremptory       1846. 

undertaking  to  try  at  the  sittings  after  last  Hilary  Term ;      Kooers 

but  that  when  the  cause  was  about  to  be  called  on,  he  made 

an  application  for  its  postponement,  on  the  ground  of  the 

absence  of  a  material  witness.     Pending  that  application,  it 

was  discovered  that  there  was  a  defect  in  the  entry  of  the 

record  which  would  prevent  the  cause  from  being  tried,  and 

the  cause  was  accordingly,  by  order  of  the  presiding  Judge, 

strock  out  of  the  list.     But  it  also  appears  that  there  was  a 

sufficient  ground  for  deferring  the  trial  on  account  of  the 

absence  of  a  material  witness,  even  if  the   entry  of  the 

record  had  been  in  all  respects  regular.     In  Easter  Term  a 

rule  absolute  was  obtained  for  judgment,  as   in   case   of 

a  DODSuit,  which  it  is  the  object  of  the  present  rule  to  set 

aside,  as  also  to  enlarge  the  peremptory  undertaking. 

Two  cases  were  relied  on,  on  the  part  of  the  defendant, 

in  shewing  cause  against  the  present  rule.     The  one,  the 

case  of  fFard  v.  Turner  (a),  and  the  other,  the  later  case  of 

Peine  v.  Cullen  {b) ;  and  the  effect  of  those  cases  certainly  is 

to  hold   the   plaintiff  Uable   for   whatever  accident  may 

intervene  to  prevent  the  trial  of  the  cause  at  the  time  for 

which   he  gives   a  peremptory   undertaking  to    try.     In 

coming  to  this  construction,  the  Courts  seem  to  have  given 

a  stronger  effect  to  the  word  "  neglect,"  in  the  latter  part  of 

the  14  Geo.  2,  c.  17,  s.  1,  than  they  have  done  to  the  same 

word  in  the   former  part  of  the   section,     lliat  statute 

enacts,  *^  that  where  any  issue  is  or  shall  be  joined  in  any 

action  or  suit,"  &c.,  "  and  the  plaintiff  or  plaintiffs  in  any 

such  action  or  suit,  hath  or  have  neghctedy  or  shall  neglect^ 

to  bring  such  issue  on  to  be  tried  according  to  the  course 

and  practice  of  the  said  Courts  rcs{>ectively,  it  shall  and 

may  be  lawful  for  the  Judge  or  Judges  of  the  said  Courts 

respectively,  at  any  time  after  such  neglect,  upon  motion 

made  in  open  Court,"  &c.,  ^^  to  give  the  like  judgment  for 

(a)  5  Dowl.  22. 

<6)  Ante,  vol.  2,  p.  604 ;  S.  C.  7  M.  &  G.  1020 ;  8  Scott.  N.  R.  705. 
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the  defendant  or  defendants  in  every  such  action  or  suit,  as 
in  cases  of  nonsuit,  unless  the  said  Judge  or  Judges  shall, 
upon  just  and  reasonable  terms,  allow  any  further  time  or 
times  for  the  trial  of  such  issue.**  Now,  in  construing  the 
word  "  neglect,"  in  this  portion  of  the  section,  there  is  no 
doubt  that  the  Courts  have  put  an  extremely  liberal  con- 
struction on  that  word,  and  have  held  that  almost  any 
excuse  is  sufficient  to  entitle  the  plaintiff  to  be  allowed 
farther  time  to  try  his  cause.  The  section  then  continues, 
**  and  if  the  plaintiff  or  plaintifis  shall  neglect  to  try  such 
issue  within  the  time  or  times  so  allowed  them,  and  in 
every  such  case,  the  said  Judge  or  Judges  shall  proceed 
to  give  such  judgments  as  aforesaid.**  Now  it  has  been  held 
that  the  word  **  neglect,"  in  this  latter  portion  of  the  section, 
means  every  omission  to  try  whether  proceeding  from  the 
plaintiff's  own  act,  or  from  a  cause  over  which  he  has  no 
control,  and  that  judgment  absolute,  as  in  case  of  a  nonsuit, 
must  be  given. 

But  there  is  a  later  case  of  Lumley  v.  Dubourg  (a),  in 
which  the  former  cases  on  the  subject  were  reviewed,  and  in 
which  the  Court  held  that  the  word  "  neglect,**  in  the  latter 
part  of  the  section,  ought  not  to  have  a  different  construction 
than  that  which  it  received  in  the  former  part  of  the  section. 
I  am  much  disposed  to  act  on  this  latter  authority,  for  not 
only  docs  it  seem  the  most  reasonable  construction,  but  it  is 
also  the  most  recent,  and  was  decided  after  a  full  argument. 

The  question  then  is,  whether  in  the  present  case  there 
has  been  here  any  "  neglect**  on  the  part  of  the  plaintiff  in 
not  proceeding  to  trial.  Now  it  has  been  argued  that  even 
if  the  witness  in  question  had  been  present,  the  plaintiff 
could  not  have  proceeded  to  trial  on  account  of  the  defect 
in  the  entry  of  the  record.  That  may  be  so,  but  it  appears 
to  me  that  there  was  at  the  time  a  reasonable  ground  for 
deferring  the  trial  of  the  cause  on  the  ground  of  the 
absence  of  the  witness ;  and  that   it  would  be  too  much 

(a)  Ante,  vol.  3,  p.  SO;  S.  C.  14  M.  &  W.  295. 
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to  say  that  the  plaintiff  has  been  guilty  of  "  neglect"  in  not        1846. 

bringing  on  the  cause  to  trial,  when,  if  he  had  done  so,  he     ^^^^^ 

must  have  been  defeated  by  the  absence  of  his  witness.     It    .,     ^' 

,        -         _•'__,  ^  ,  .      Vanduuiom. 

seems  to  me,  therefore,  that,  under  the  circumstances  of  this 

case,  the  plaintiff  has  not  been  guilty  of  such  *^  neglect,"  as 

to  induce  the  Court  to  allow  the  judgment,  as  in  case  of  a 

nonsuit,  to  stand,  and  to  refuse  to  enlarge  the  peremptory 

undertaking. 

With  respect  to  the  hardship  which  it  has  been  urged 
would  ensue  in  the  present  case  from  the  Statute  of 
Limitations  applying  to  the  plaintiff's  claim,  it  becomes 
UMiecessary  for  me  to  express  any  opinion  on  the  weight  to 
be  attached  to  that  argument,  as  I  think,  on  other  grounds, 
that  the  rule  for  judgment  ought  not  to  stand. 

It  appears  to  me,  therefore,  that  this  rule  must  be  made 
absolute ;  but  it  must  be  so  only  upon  the  plaintiff's  under- 
taking to  go  to  trial  at  the  sittings  after  this  Term  at  all 
events ;  which  he  can  easily  do,  as  his  affidavit  states  that 
the  witness  has  now  been  found ;  and  upon  the  payment  of 
costs  of  the  day,  including  the  costs  of  summoning  and 
returning  the  special  jury,  and  the  costs  of  this  application, 
and  of  the  rule  for  judgment. 

Rule  absolute  accordingly. 


BuRBOws  and  Another  v.  Ann  Gabriel,  Eliza  Gabriel, 
and  Catharine  Gabrieu 

f^HARNOCK  moved  for  leave  to  enter  an  appearance  Whereupon 
according  to  the  statute  for  Ann  Gabriel,  one  of  the  above  ^^t  of  sum. 
defendants,  who  had  been  personally  served  with  a  copy  of  SKdan*  ho 
the  writ  of  summons  in  the  above  cause,  notwithstanding  denies  that  he 

is  the  party 
named  therein, 
md  the  person  senrinf  the  writ,  consequently  omits  to  make  the  indorsement  on  the  writ  within 
the  time  required  by  Reg.  Gen.  Mich.  Term,  3  Wro.  4,  r.  3 ;  the  Court  will,  upon  affidavit  of 
those  facts,  permit  him  to  make  the  indorsement,  notwithstanding  the  lapse  of  the  specified 
time,  so  as  to  enable  the  plaintiff  to  enter  an  appearance  for  the  defendant  according  to  the 
■Utute. 
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1846. 


Bl'RROTS 

and  Auutbcr 

c. 

Gacrifx 

aodOiben. 


that  the  Reg.  Gen.,  Mich.  Term,  3  Wm.  4,  r.  3,  had  not 
been  complied  with  (a). 

The  affidavit  stated  that  the  deponent  ''did,  on  the  19th 
of  March  last,  personally  serve  Ann  Gabriel,  one  of  the 
above-named  defendants,  with  a  true  copy  of  the  wTit  of 
summons,  dated  the  16th  of  March,  1846;  that  all  the 
defendants  reside  together  in  the  house,"  &c.  (describing 
the  house);  ''that,  at  the  time  of  the  said  service,  the 
said  Ann  Gabriel  admitted  herself  to  be  one  of  the  above- 
named  defendants,  but  declined  to  state  which;  that 
deponent  has  only  recently  been  able  to  obtain  satis&ctory 
information  that  the  defendant,  so  served  as  aforesaid,  is 
the  defendant  Ann  Gabriel,  and  in  consequence  thereof 
this  deponent  has  been  unable  to  indorse  the  memorandum 
on  the  writ  of  summons  within  the  time  prescribed  by  the 
rules  of  this  honourable  Court." 


Chamock  submitted  that  in  such  a  case  the  Court  would 
dispense  with  the  rule  of  Mich.  Term,  3  Wm.  4,  r.  3,  by 
which  it  is  required  that  "  the  person  serving  a  writ  of 
summons  shall,  within  three  days  at  least  after  such  service, 
indorse  on  such  writ  the  day  of  the  week  and  month  of 
such  service,  otherwise  the  plaintiff  shall  not  be  at  liberty 
to  enter  an  appearance  for  the  defendant  according  to  the 
statute  ;  and  every  affidavit,  upon  which  such  an  appearance 
shall  be  entered,  shall  mention  the  day  on  which  such 
indorsement  was  made."  In  Brooke  v.  Edridge  {b\  the 
marginal  note  is :  "If  the  defendant  improperly  gets  pos- 
session of  the  writ  of  summons,  the  Court  vrill  allow  an 
appearance  to  be  entered  without  any  indorsement,  and 
order  the  defendant  to  pay  the  costs."  Here  the  defendant, 
it  is  true,  did  not  get  possession  of  the  writ ;  but  she  equally 
prevented,  by  her  improper  conduct,  the  party  serving  it 
from  complying  with  the  terms  of  the  rule.     The  statute. 


(a)  He  also  moved  for  a  dis- 
tringas to  compel  an  appearance 
against  the  other  two  defendants. 


which,  as   the  calls,  &c.,  were 
regular,  was  granted. 
[h)  2  Dowl.  647. 
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2  Wm.  4,  c.  39,  &  1,  enacts  that  *^  the  person  serving  the 
sune"  (u  €.  the  writ  of  summons),  "  shall  and  is  hereby 
leqaired  to  indorse  on  the  writ  the  day  of  the  month  and 
week  of  the  service  thereof;"  but  it  does  not  mention  any 
dme  within  which  the  indorsement  is  to  be  made.  It  is 
the  rule  of  Court,  therefore,  with  which  it  is  sought  to 
inse. 


\SiCu 


BrHBows 
and  Another 

9. 

Gabbiei. 
aud  Otben. 


WiGETTMAN,  J. — I  think  that  under  the  circumstances 
the  motion  should  be  granted. 

Rule  accordingly. 


Griffiths  v.  Thomas. 

1  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause 
why  the  Master  should  not  review  his  taxation  of  costs  in 
the  above  cause. 

From  the  affidavits  it  appeared  that  this  was  an  action 

on  the  case,  for  diverting  a  stream  or  watercourse ;  to  which 

die  defendant  had  pleaded,  first,  not  guilty ;   secondly,  a 

traverse  of  the  plaintiff's  right  to  enjoy  the  watercourse ; 

and,  thirdly,  a  traverse  of  the  right  as  alleged  for  the  water 

to  flow  from   the   lands  of  the   defendant  into   those  of 

the  plidntiff.      After  issue  joined  on   these   pleas,    **  all 

matters  in  difference  in  the  cause**  were  referred,  by  order 

of  Lord  Denman,  C.  J.,  at  Chambers,  to  the  award  of  two 

aibitrators,  and  in  case  of  disagreement  to  an  umpire, 

^  the  costs  of  the  said  suit  to  abide  the  event  of  the  award 

or  umpirage ;"  the  costs  of  the  reference  and  award,  or 

umpirage,  to  be   in   the  discretion  of  the  arbitrators  or 

umpire.     The  arbitrators  not  agreeing,  the  umpire  made 

lus  award,  by  which  he  found  all  the  issues  in  faVour  of  the 

allowed  the  plaintiff  the  full  costs :   Held^  upon  motion  to  review  the  taxation, 
would  con&true  the  meaning  of  the  parties  to  be  that  the  3  &  4  Vict,  c  24, 
applj ;  and  that,  therefore,  Uie  taxation  was  correct. 


After  i 
joined  in  an 
action  on 
the  case  for 
diverting  a 
watercourse, 
**  all  matters 
in  difference 
in  the  cause** 
were  referred 
by  a  Judge*s 
order  to  arbi- 
tration, *'  the 
costs  of  the 
said  suit  to 
abide  the  event 
of  the  award ;" 
but  no  power 
was  given  to 
the  arbitrator 
to  certify  under 
the  3  &  4  Vict, 
c.  24,  s.  2. 
The  arbitrator 
found  for  the 
plaintiff  on  all 
the  issues, 
and  assessed 
his  damages 
at  6d,  ;  and 
the  Master 
thereupon 
that  the  Court 
s.  2,  should  not 


V 

Griffiths 

V. 

Thomas. 
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1846.  plaintiff,  and  assessed  his  damages  upon  the  first  issue  at 
6cLy  and  directed  the  costs  of  the  reference  and  award,  and 
umpirage,  to  be  borne  equally  by  both  parties.  Upon  this 
finding,  the  plaintiff  had  proceeded  to  tax  his  costs ;  and 
the  Master  had  allowed  him  the  full  costs  of  the  suit,  upon 
which  the  present  rule  was  obtained. 

Butt  and  Gray  shewed  cause  (a).  Before  the  late 
statute,  the  3  &  4  Vict.  c.  24,  the  plaintiff  would,  if  he  had 
recovered  a  verdict,  have  been  entitled  to  his  costs  under 
the  statute  of  Gloucester;  for  this  is  not  a  case  within  the 
22  &  23  Car.  2,  c.  9,  which  requires  that  the  Judge  should 
certify  in  order  to  give  the  plaintiff  costs,  as  that  statute 
applies  only  to  .actions  of  trespass,  assault,  and  battery,  and 
other  personal  actions.  This  case,  therefore,  is  not  within 
the  decision  of  Swinglehurst  v.  AUham  and  Another  (i).  That 
was  an  action  of  trespass  for  pulling  down  the  plaintiff's  gates 
and  assaulting  him,  and  the  defendants  had  justified  to  all 
the  counts  except  one,  under  different  rights  of  way,  and 
pleaded  not  guilty  to  the  whole.  The  cause  was  referred 
by  rule  of  nisi  prius,  the  costs  to  abide  the  event  The 
arbitrator  awarded  a  right  of  way  to  the  defendants  different 
from  any  of  those  pleaded,  and  found  five  shillings  damages 
to  the  plaintiff  for  the  assault,  as  having  been  committed 
when  the  defendants  were  attempting  to  exercise  a  right 
of  way  negatived  by  the  arbitrator ;  and  it  was  held  that 
the  plaintiffs  could  recover  no  more  costs  than  damages, 
because  the  arbitrators'  award  was  not  tantamount  to  a 
Judge's  certificate  under  the  22  &  23  Car.  2,  c  9.  By 
virtue  of  this  statute  the  plaintiff  in  that  case  was  only 
entitled  to  costs  if  he  obtained  the  certificate  of  the  Judge 
before  whom  it  was  tried;  and  all  that  was  decided  was 
that  the  arbitrators'  award  was  not  equivalent  to  a  Judge's 
certificate  within  the  meaning  of  that  statute.     The  same 

(a)  In  Easter  Term.  (6)  3  T.  R.  138. 
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observation  applies  to  the  case  of  Ward  v.  Mallinder  {a\        1846. 


V. 


where  the  same  point  was  decided;  and  where  the  arbi-     grikfiths 

tralor  even  found  that  the  trespass  was  wilful,  and  that  the      „  ^' 

,    ,       ,  Thomab. 

defendant  should  pay  the  plaintiff  his  costs.     The  doubt, 

in  the  present  case,  has  arisen  upon  the  wording  of  the 

3  &  4  Vict  c.  24,  s.  2.     That  section  enacts,  "That  if  the 

plaintiff  in  any  action  of  trespass,  or  of  trespass  on  the  case, 

brought  or  to  be  brought  in  any  of  her  Majesty's  Courts 

at   Westminster,  or  in  the  Court  of  Common  Pleas  at 

Lancaster,  or  in  the  Court  of  Common  Pleas  at  Durham, 

shall  recover,  by  the  verdict  of  a  jury,  less  damages  than 

fiirty  shillings,  such  plaintiff  shall  not  be  entitled  to  recover 

or  obtain  from  the  defendant,  in  respect  of  such  verdict, 

any  costs  whatever,  whether  it  shall  be  given  upon  any 

issue  or  issues  tried,  or  judgment  shall  have  passed  by 

de&ult,  unless  the  Judge  or  presiding  officer  before  whom 

such  verdict  shall  be  obtained  shall  immediately  aflerwards 

certify  on  the  back  of  the  record,  or  on  the  writ  of  trial,  or 

writ  of  inquiry,  that  the  action  was  really  brought  to  try  a 

right  besides  the  mere  right  to  recover  damages  for  the 

trespass,  or  grievance  for  which  the  action  shall  have  been 

brought,  or  that  the  trespass  or  grievance,  in  respect  of 

which  the  action  was  brought,  was  wilful  and  malicious." 

The  words  "shall  recover  by  the  verdict  of  a  jury,"  cannot 

be  construed  to  extend  to  a  sum  found  by  the  award  of  an 

arbitrator.     Perhaps  if  this  case  had  been  a  reference  by 

order  of  nisi  prius,  there  might  have  been  some  ground  for 

arguing  that  it  was  within  the  spirit  of  that  section ;  although 

even  then  it  would  be  questionable  whether  it  really  were 

within  its  terms.     But  here  the  reference  being  before  the 

cause  was  taken  down  to  trial,  and  by  a  Judge  at  Chambers, 

cannot,  it  is  submitted,  be  brought  within  its  terms.  The  case 

of  Taylor  v.  RolfandOthers  (fi)  decides  that  where  a  plaintiff  in 

(a)  5  East,  489;  S.C.  2Smith,         (5)  5  Q.  B.  337;   S.  C.  1  D. 
63 ;  See  also  WiUis  v.  Osborne,      &  M.  229. 
1  Qiit.  183. 
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V. 

Thomas. 


1  «4  6.  trespass  obtains  judgment  on  demurrer,  and  a  writ  of  inquiry 
Griffithb  ^^  executed,  he  is  entitled  to  costs  of  suit,  though  the  verdict 
be  only  for  one  farthing  damages,  and  the  Judge  do  not 
certify  ;  the  sUtute  3  &  4  Vict  c  24,  s.  2,  not  being  appli- 
cable to  such  a  case.  The  point  there  was  fully  argued, 
and  the  decision  is  a  direct  authority  in  favour  of  the 
present  plaintiflf ;  for  if  an  "  issue"  tried  by  a  sheriflF  he  not 
within  the  statute,  it  is  hard  to  see  how,  by  any  construc- 
tion, an  award  can  be  brought  within  its  terms.  The  only 
remedy  the  plaintiff  has  for  enforcing  his  rights  under  an 
award  is  by  an  attachment  for  the  contempt  of  the  rule  of 
Court,  or  by  proceedings  in  the  nature  of  an  attachment. 
l^CoIeridffCf  J. — Will  it  not  be  argued  that  upon  the  terms 
of  the  submission,  the  words  "  the  costs  of  the  said  suit 
to  abide  the  event  of  the  award  or  umpirage,"  &c,  mean 
the  legal  event  of  the  cause  ?  Suppose,  for  instance,  there 
were  no  such  statute  as  the  2  &  3  Vict.  c.  24,  how  would 
the  plaintiff  shew  that  he  was  entitled  to  any  costs  at  all, 
unless  wc  read  the  words  "  event  of  the  award  or  umpirage" 
as  "legal  event  of  the  cause''?]  Undoubtedly  they  must 
be  read  as  "  legal  event  of  the  cause,"  independently  of  the 
statute  of  Victoria,  which,  it  is  submitted,  does  not  apply. 
The  meaning  of  the  parties  here  is  to  be  considered,  and 
that  clearly  was  that  the  statute  of  Victoria  should  not 
apply :  otherwise  the  parties  would  have  inserted  a  clause, 
in  the  order  of  submission  giving  the  arbitrator  the  right  to 
certify,  so  as  not  to  place  the  plaintiff  in  a  worse  condition 
than  at  nisi  prius.  Without  such  a  clause  it  is  clear  that 
the  arbitrator  could  not  certify ;  Swinglehurst  v.  AUham  and 
Another  («). 

Martin  and  E,  V.  WilliamSy  in  support  of  the  rule.  The 
question  is,  what  meaning  the  Court  will  attach  to  the 
words  "  event  of  the  award  or  umpirage ;"  and  it  is  sub- 
mitted that  those  words  receive  their  correct  meaning  when 

(a)  3  T.  R.  138. 
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Chey  are  constnied  as  the  ^  legal  event  of  the  suit*    At       1846. 

eommon  law  the  plaintiff  was  not  entitled  to  costs,  and  it  is 

only  under  the  statute  of  Gloucester  (6  Edw.  1,  c.  1),  that 

his  cUdm  exists.    It  seems  diflScuIt  to  see  upon  what  ground 

die  plaintiff  rejects  the  application   to  his  case  of  the 

statute  of  V]ctoria»  whilst  he  claims  the  aid  of  the  statute 

of  Gloucester.    The  words  of  the  statute  of  Gloucester, 

8  Edw.  ly  c.  1,  8. 2,  are,  ^  And  whereas  before  time  damages 

were  not  taxed,  but  to  the  value  of  the  issues  of  the  land ; 

it  is  j»Dvided,  that  the  demandant  may  recover  against  the 

tenant  the  costs  of  his  writ  purchased,  together  with  the 

damages  abovesaid.    And  this  act  shall  hold  place  in  all 

Cisea  where  the  party  is  to  recover  damages."    The  only 

difierence  between  that  act  and  the  recent  statute  is  that 

tiie  latter  says,  ''shall  recover  by  the  verdict  of  a  jury;" 

but  die  plaintiff  has  no  claim  to  recover  costs  in  the  present 

esse  under  the  former  act,  unless  he  treats  this  as  a  recovery 

by  the  verdict  of  a  jury.     In  Swinglehurtt  v.  AUham  (a),  a 

eiOK  was  refinred  by  rule  of  nisi  prius,  the  costs  to  abide 

Aeeoeni;  and  that  expression  was  held  to  mean  the  legal 

mMmL     So,  in  Higlmam  v.  HasseU  (h\  which  is  cited  in  the 

finrnier  ease,  where  the  order  of  nisi  prius  was  in  the  usual 

fann,  the  costs  to  abide  the  events  the  Court  held  that  the 

Bieaning  of  those  words  was  ''  that  the  party  should  pay 

such  costs  as  he  would  have  been  liable  to  pay  in  case 

i  verdict  had  passed  against  him."    To  the  same  effect 

ii  Bmder  v.  GnM  (c),  also  cited  in  the  same  case.     In 

tkomghhurU  v.  Altham,  Mr.  Justice  BuUer,  in  delivering 

judgment  says,  ''The  event  of  the  suit  must  be  taken  to 

mean  the  l^al  event.     The  cases  cited  go  clearly  to  shew 

diat  where  the  costs  are  directed  to  abide  the  event,  they  are 

not  left  in  the  discretion  of  the  arbitrator,  but  must  follow 

the  rule  of  law."  If  then  these  words  have  received  a  direct 

W  S  T.  B.  13S.  (c)  HiL   Term,   23   Geo.    3  i 

(f)  HiL   Tenn,    14   Geo.    3 ;      3  T.  R.  139. 
3T.  R.139. 

VOL.  rv.  I  D.  &  L. 
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1846.      judicial  interpretation,  it  is  not  necessary  to  inquire  into 
GRiFFirat    ^®  meaning  of  the  parties ;  for  the  terms  of  the  submisuon 
«•  must  be  intended  to  bear  their  legal  construction ;  Jesson  ▼• 

Wright  (a>  In  Dibben  v.  The  Marquis  of  AngUsea  {b\ 
the  Court  of  Exchequer  seem  to  have  thought  that  where  a 
cause  was  referred  in  which  there  were  different  issues,  an 
arbitrator  was  not  bound  to  find  each  issue  as  a  jury  were ; 
but  that  case  has  been  since  overruled  by  England  y. 
Damson  (c),  and  various  other  decisions  to  the  same  efiect, 
which  shew  that  where  costs  are  to  abide  the  event,  the 
issues  must  be  found  with  the  same  strictness  as  on  a  trial 
before  a  jury. 

Cur.  ado.  vulL 

Coleridge,  J.  (d). — This  was  a  rule  for  a  review  of  the 
Master's  taxation  of  costs,  under  the  following  circum- 
stances: An  action  on  the  case  for  the  disturbance  of  the 
use  of  water  was  referred  by  a  Judge's  order  at  Chambers, 
the  costs  of  the  suit  to  abide  the  event.  Three  issues  were 
fiHind ;  the  first  on  not  guilty ;  the  second  and  third  on  the 
plaintiff's  right  and  on  the  usage  as  alleged.  The  finding 
was  on  all  the  issues  for  the  pldntiff,  with  6d.  damages  on 
the  first  The  Master,  on  taxation,  has  allowed  the  plaintiff 
his  full  costs;  the  defendant  insists  that  he  was  entitled  to 
none. 

It  is  plain  that  the  statute  of  3  &  4  Vict  c.  24,  s.  2,  does 
not  apply  in  terms,  for  the  plaintiff  does  not  recover  his  6tL 
by  the  verdict  of  a  jury.  But  it  was  contended,  and  I  think 
properly,  that  the  true  question  turns  on  the  meanii^  of 
the  submission*  It  was  said  that,  as  the  parties  must  be 
taken  to  have  contemplated  the  bringing  themselves  withia 

(a)  a  Bligh,  1.  ment  was  delivered  byMr.JuBtiA 

(6)  2  Cr.  &  M.  722;  S.  C.  10  Wightman  for  Mr.  Justice  Cole- 

Bing.  56s.  ridge,  in  the  absence  of  the  Istler 

(e)  9  Dowl.  1052.  from  indisposition, 
(rf)  In  Trin.  Term,  the  judg- 


Thomai. 
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the  Btatate  of  Gloucester,  so  must  they  alao  within  the  1B46. 
recent  sUtute  above-mendoned,  and  then,  by  its  operation,  Gaimras 
the  coets  were  taken  away.  There  is  some  difficulty, 
however,  in  supposing  this,  when  the  action  was  clearly 
brooght  not  for  real  damages,  but  to  try  a  right,  and  yet 
no  power  was  given  to  the  arbitrator  to  certify  to  that 
efiect 

It  seems  to  me  that  the  true  meaning  of  the  submission 
is  what  its  words  import,  that  costs,  i.  e.  the  payment  of 
oo6t^  should  follow  the  event — i.  e.  the  legal  event  of  the 
award — that  he  in  whose  fitvour  the  decision  was  should  be 
paid  by  the  other  party  the  costs  of  the  suit. 

The  Master  therefore  was  right,  and  the  rule  should  be 
dischaiged. 

Rule  dischaiged,  without  costs. 


Dob  dem.  Babbits  and  Others  v.  Welch. 

1  HIS  was  a  rule  calling  on  the  defendant  to  shew  cause  In  an  action 

why  the  declaration  and  issue  in  the  above  cause  should  commenced 

not  be  amended  by  increasing  the  term  from  eleven  to  i84i!byi™* 

twenty  years ;  or  by  altering  the  date  of  the  demise.  mortgagee,  on 

It  appeared  from  the  affidavits  that  this  was  an  action  of  deed  ^tho 

ejectment  brought  by  the  heir-at-law  and  executors  of  a  the  term  was' 

deceased  mortgagee  against  a  mortgagor  to  recover  posses-  ^^e^en^ 

sion  of  the  premises  demised.     That  the  mortgage  deed  J^  ^J™  ^ 

was  of  the  date  of  the  5th  of  November,  1824,  with  a  deed  demiie,  2*2nd 

creating  a  further  charge  on  the  same  premises,  of  the  date  The^endant 

was  admitted 
to  defend  as 
landlord*  and  the  cause  was  set  down  for  trial  at  the  saromer  assises  1841,  when,  upon  terms 
of  amngement  Wing  |iropoeed  bj  the  defendant,  the  plaintiff  coontermanded  his  notice  of  trial. 
Neeodations  had  since  been  going  on  between  the  parties  till  March  1846,  when  they  wero 
bra&en  oi^  and  notice  of  trial  again  given  for  the  spring  assizes  1846.  The  plaintiff  then 
baring  diMOvered  that  the  term  demised  had  expired,  countermanded  his  notice  of  trial,  llie 
Cooit  made  absolute  a  rule  permitting  the  lessor  of  the  plaintiffs  to  amend  the  declaration  and 
issoe,  by  interting  tbo  term  of  twenty  far  eleven  years,  or  by  altering  the  date  of  the  demise. 

I  2 
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Welch. 


1 846.       of  the  28th  of  November,  1827.    That  the  action  was  com- 

yJ^^'J^    menced  in  Hilaiy  Term,  1841,  and  the  term  demised  was 

Rabbits      for  eleven  years  from  the  22nd  of  June,  1831.     That  the 
and  Otherg  *^ 

defendant  appeared  and  entered  into  the  consent  rule  to 
defend  as  landlord,  and  pleaded ;  and  that  notice  of  trial 
was  given  for  the  summer  assizes,  1841.  In  consequence  of 
some  offers  of  arrangement,  which  were  then  made  bv  the 
defendant,  the  plaintiff  countermanded  his  notice  of  triaL 
These  negotiations  were  pending  up  to  the  month  of  March, 
1846,  when  they  were  finally  broken  off,  and  the  plaintiff 
gave  notice  of  trial  for  the  spring  assizes,  1846.  Before 
the  cause  however  came  on  for  trial,  the  lessors  of  the 
plaintiff  discovered  that  the  term  demised  had  elapsed. 
They  then  made  an  application  to  a  learned  Judge  at 
Chambers,  which  was  heard  on  the  26th  of  March,  1846, 
to  allow  them  to  amend  the  declaration  by  increasing  the 
term  or  altering  the  date  of  the  demise ;  but  he  refused  to 
make  any  order  and  referred  them  to  the  Court  The 
above  rule  having  been  accordingly  obtained  (a), 

CowUng  now  shewed  cause.  The  Court  will  not  amend 
a  declaration  and  issue  after  so  considerable  a  lapse  of 
time,  particularly  where  it  may  have  the  effect  of  depriving 
the  defendant  of  the  benefit  of  the  Statute  of  Limitations. 
It  is  true  that  in  2  Chit  ArcKb.  Bract  736,  7th  edit.,  it  is 
laid  down,  that  ^'  if  the  declaration  be  defective,  the  plain- 
tiff may,  in  general,  have  leave  to  amend  it,  even  after 
plea  pleaded."  But  that  position  is  afterwards  restricted 
to  cases  '*  when  it  is  clear  the  amendment  would  work  no 
injustice  to  the  opposite  party."  It  is  for  the  lessors  of  the 
plaintiff  to  shew  that  no  injustice  will  be  inflicted  on  the 
defendant  by  thb  amendment  [Wightman^  J. — I  think  it 
is  for  you  to  shew  that  injustice  will  be  done.  I  must 
treat  the  case  as  if  it  had  gone  to  trial  at  the  time  and  an 

(a)  In  Easter  Term. 
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f|^licatioD  had  been  made  to  the  Judge  at  nisi  piios  to        IB46. 

Doedeik 

RAMlTt 

laduUicn 


amend  (a).] 

MotUoffMe  SmUkf  in  aapport  of  the  role,  was  not  called 
upon. 

WiGHTMAN,  J. — In  an  ordinary  case  it  is  admitted  that 
such  an  amendment  might  be  made,  and  the  only  question 
isy  ought  it  now  to  be  refused  because  possibly  the  lessors 
of  the  plaintiff  would  be  barred  by  the  Statute  of  Limita- 
tions from  bringing  another  action.  I  think  this  is  rather 
an  aigument  of  hardship  on  the  lessors  of  the  plaintiff  if 
the  present  motion  were  to  be  refused,  than  on  the  de- 
fendant, if  it  be  granted.  The  rule  will,  therefore,  be 
absolute  in  whichever  alternative  the  lessors  of  the  plaintiff 
choose  to  adopt 

Bule  absolute  accordingly  (i). 

(c)  8ttDo€d.BdwardiY.Leaek,  the  ameodment  and  of  the  rule. 

3  M.  &  G.  239 ;  S.  C.  3  Scott.  The  rule  was   drawn  up  to 

N.  R.  509 ;  9  Dowl.  877.  amend,  by  altering  the  day  of  the 

{b)  On  payment  of  the  coats  of  demise  to  31  st  December,  1840. 


WSLCO. 


BouLTON  V.  Pritchabd. 

1  HIS  was  a  rule  calling  on  the  defendant  to  shew  cause  The  Court 
why  the  verdict  which  had  passed  for  him  on  the  trial  of  ^  ^ew  trSun 
thb  cause,  before  the  undersheriff  of  Gloucestershire,  should  J®  5JJ^  ^ 
not  be  set  aside,  and  a  new  trial  had  between  the  parties,      being  against 

eridenco,  if  it 
appear  npon 
tke  noCet  of  the  trial  that  evidence  has  been  improperly  rejected,  which,  if  received,  woula  have 
varraatad  the  jury  in  returning  the  verdict  sought  to  m  set  aside. 

The  platnti^  in  the  farther  and  better  particulars  of  his  demand,  delivered  under  a  Judge's 
Older,  onitted  all  meotiott  of  a  sum  for  which  he  had  given  the  defendant  credit  in  the  par- 
tknUrs  delivered  with  the  declaration.  At  the  trial,  it  appeared  that  the  further  particulars 
were  alone  annesed  to  the  record ;  but  the  defendant  olrered  in  evidence  the  particulars  in 
whieb  the  credit  was  given  him.  The  undersheriff  having  refused  to  receive  these  particulars 
b  evidenoe,  the  jurv  notwithstanding  found  a  verdict  for  tne  defendant  On  motion  for  a  new 
trial,  oo  the  ground  of  the  verdict  being  against  the  eridcnce :  HeU,  that  the  Court  would  not 
mat  a  new  trial,  as  the  particulars  tendered  in  evidence  ought  to  have  been  received,  and,  if 
that  had  been  done,  the  v«rdict  would  have  been  warranted. 
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1846.  It  appeared  upon  affidavit,  and  upon  the  undersberiff's 

BouLTON     "^*®^>  ^^^^  ^l^^s  was  an  action  of  debt  for  work  and  labour, 

»•  for  money  paid  to  the  defendant's  use,  and  on  an  account 

stated;  to  which  the  defendant  had  pleaded  the  general 

issue.    That  with  the  declaration  the  plaintiff  had  delivered 

certain  particulars  of  his  demand  in  the  following  form  : — 

"  In  the  Queen's  Bench — 

**  Between  Antlumy  Boukan,  plamtiff, 
and 
**  John  Pritchardj  defendant 
''  This  action  is  brought  to  recover  %L  Ws*  lldl,  as  the 
balance  due  from  the  defendant  to  the  plaintiff,  on  the 
following  account  :— 

£    M.     d. 
1845.  August  1st  to  9th. — To  nine  days,  at 

3«.  edperday  .        •        •        •     1  11     6 
Oct  10th  to  Dec.  22nd.— To  seventy- 
four  days,  at  Zs.  6d.  per  day        •        •  12  19    0 
Paid  for  feed  of  cattle,  pikes,  and 
men  to  assist  during  these  periods, 
at  plaintiff's  request    .         .         •  30  16     5 


45     6  11 
By  cash  at  various  times      •        .  36  15    0 


Balance  due     .        •        .     8  11  11 
*^  Above  are  the  particulars  of  the  plaintiff*s  demand  in 
this  action,  and  for  the  recovery  whereof  he  will  avail 
himself  of  the  whole  or  any  part  of  the  declaration. 

"  Yours,  &c. 

**  John  Rogebson, 
«  Plaintirs  Agent,  ftc," 
"  To  John  Pritchard, 
the  above  named  defendant." 

That  the  defendant  took  out  a  summoub  for  further  and 
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better   p«rticiilan,  whereupoD    the    plaintiff  accordtngly       1846. 
delivered  the  Mowing  amended  particulars,  under  a  Judge's      boulton 
order  to  that  eflect:—  _     *• 

PUTCHAM). 

<"  In  the  Queen's  Bench— 

^  Between  Anthony  BauUan,  plaintiff, 
and 
<*  John  PrUehardy  defendant 
^*  The  following  are  the  further  and  better  particulars  of 
the  plaintiff's  demand,  delivered  pursuant  to  the  order 
of  the  Hon.  Mr.  Justice  Coleridge,  dated,  ftc." 

£    8.     d. 
1845.  August   Ist  to  9th«— To  nine  days,  at 

3«.  6d.perday  .        .        .        .     1  11     6 
Oct  10th  to  Dec.  22nd.— To  seventy- 
four  days,  at  3«.  6dl  per  day        .        .  12  19    0 
(Then  followed  a  number  of  items,  with  dates, 
making  up  in  the  whole  the  last  item  in  the 

fiumer  biu  oO 30  16    5 

"  Yours,  &C. 
(Signed)        ^*  John  Rooebson, 
"  Plaintiff's  Agent" 
^  To  Messrs.  J.  and  C.  Robinson, 
Defendant's  Attomies  or  Agents." 

There  was  no  credit  given  in  these  latter  particulars  for 
any  sums  received,  nor  was  there  any  addition  made  of  the 
various  sums  or  any  balance  struck.  The  plaintiff,  in 
making  up  the  record,  attached  the  latter  particulars  only. 
The  defendant  served  him  with  a  notice  to  produce  the 
duplicate  original,  of  the  former  bill  of  particulars.  At  the 
trial,  the  plaintiff  proved  a  sum  of  22^  4«.  2^.  to  be 
due  to  him.  The  defendant  proposed  to  cross-examine 
the  plaintiff's  vritnesses  as  to  payments  generally,  which  the 
undersheriff  refused  to  permit,  as  there  was  no  plea  of  pay- 
ment on  the  record,  but  permitted  him  to  cross-examine  as 
to  advances  he  had  made  to  the  plaintiff's  men  for  expenses 
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1846.  on  the  road  for  the  cattle.  The  advances  so  proved 
amounted  to  27/.  (a).  The  defendant,  in  his  defence, 
called  upon  the  plaintiff  to  produce  the  former  particulars 
of  demand,  which  the  plaintiff  refused  to  do.  Whereupon 
the  defendant  tendered  in  evidence  the  copy  of  the  bill  of 
particulars  annexed  to  the  declaration  which  had  been  first 
served  upon  him,  which  the  sheriff  refused  to  receive.  The 
jury  found  a  verdict  for  the  defendant,  and  the  above  rule 
was  accordingly  obtained. 

Greaves  shewed  cause.  It  must  be  admitted  that  as  there 
was  no  plea  of  payment  on  the  record,  the  defendant  was 
not  legally  entitled  to  prove  that  he  had  paid  any  sums  on 
account ;  but  then  credit  having  been  given  in  the  former 
particulars  of  demand,  which  were  delivered  with  the 
declaration,  for  a  larger  sum  than  the  plaintiff  proved  to  be 
actually  due  to  him,  the  defendant  was  entitled  to  a  verdict, 
if  the  plaintiff  had  annexed  those  particulars  to  the  record, 
as  well  as  the  latter,  as  he  was  boimd  to  do;  or  if  the 
undersheriff  had  received  in  evidence  the  copy  of  those 
particulars,  which  was  offered  in  evidence  on  the  part  of 
the  defendant.  And,  first,  as  to  the  obligation  which  was 
cast  upon  the  plaintiff  to  annex  the  former  particulars 
to  the  record.  The  object  of  the  particulars  being  to 
inform  the  defendant  of  what  will  be  attempted  to  be  proved 
against  him  at  the  trial,  so  that  he  may  prepare  his  defence 
accordingly;  the  Reg.  Gen.,  Trin.  Term,  1  Vict.,  directs 
*'  that  in  any  case  in  which  the  plaintiff  (in  order  to  avoid 
the  expense  of  the  plea  of  payment)  shall  have  given  credit 
in  the  particulars  of  his  demand  for  any  sum  or  sums  of 
money  therein  admitted  to  have  been  paid  to  the  plaintiff, 
it  shall  not  be  necessary  for  the  defendant  to  plead  the  pay- 
ment of  such  sum  or  sums  of  money."  When,  therefore, 
the  former  particulars  were  delivered  to  the  defendant,  he 

(a)  This  evidence  was  clearly  be  so,  as  the  point  was  discussed 
inadmissible ;  and  on  the  argti-  as  if  no  snch  evidence  bad  been 
ment  it  was  virtually  conceded  to     received. 


PuTCUAail. 
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was  not  at  liberty,  with  respect  to  the  sam  for  which  1846. 
credit  was  pTen,  to  plead  payment  diereof ;  and  it  was  not  Boultwi 
competent  to  the  plaintiff,  when  the  order  for  delivering 
the  further  and  better  particulars  was  obtained,  by  omitting 
all  menticm  of  the  sum  so  credited,  to  leave  the  defendant 
in  the  position,  that  if  he  pleaded  payment  the  plaintiff 
might  annex  both  bills  of  particulars  to  the  record,  and  so 
fix  htm  with  the  costs  of  that  plea ;  or  if  he  did  not  plead 
payment,  that  the  plaintiff  might  annex  only  the  latter 
particulars,  and  deprive  him  of  the  benefit  of  the  credit  so 
given,  except  upon  terms  of  further  proof  than  would  in  the 
other  case  be  necessary.  The  case  of  Morgan  v.  Harris  (a) 
shews  that  where  a  plaintiff  annexes  to  the  record  par* 
ticulars  varying  from  those  delivered  to  the  defendant,  and 
die  defendant  is  jnepared  at  the  trial  to  prove  the  delivery 
of  the  particulars  to  him,  the  defendant  may  nonsuit  the 
plaintiff,  if  he  is  unable  to  give  in  evidence  any  cause  of 
action  included  in  the  particulars  delivered ;  or  if  not  pre- 
pared with  proof  of  the  delivery  of  the  particulars,  the 
defendant  will  be  entitled  to  a  new  trial,  and  the  plaintiff's 
attorney  may  be  made  to  pay  the  costs  of  the  former  trial 
That  case  is,  therefore,  an  authority,  if  any  were  wanted,  to 
shew  that  the  undersheriff  acted  wrongly  in  refusing  to 
receive  in  evidence  the  former  bill  of  particulars,  which  had 
been  delivered.  If  that  bill  of  particulars  had  been  admitted 
in  evidence,  it  would  have  been  conclusive  as  an  admission 
by  the  plaintiff  that  he  had  been  paid  the  sum  for  which 
he  had  credited  the  defendant  The  defendant  therefore, 
supposing  a  verdict  had  passed  against  him  at  the  trial, 
would  have  been  entided  to  come  to  this  Court  to  set  that 
verdict  aside.  But  the  jury  having,  notwithstanding,  found 
a  verdict  in  his  favour,  it  may  be  on  insufficient  or  improper 
evidence,  the  Court  will  not  set  aside  that  verdict  at  the 
prayer  of  the  plaintiff,  who  seeks  now  to  take  advantage  of 
the  difficult  in  which  his  own  act  has  placed  the  defendant; 

U)  2  Cr.  &  J.  461 ;  S.  C.  1  Dowl.  570. 
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1646.  when  at  the  same  time  it  must  be  seen  that  the  effect  of 

^^!^^!^  sending  the  case  down  again  for  trial  can  only  be  that  a 

*•  verdict  must  asain  be  returned  for  the  defendant    In 

PaiTCHAIlO. 


Smiih  ▼.  Framptan  (a),  which  was  an  action  on  the 
against  the  defendant  for  n^ligently  keeping  his  fiie» 
though  the  verdict  was  against  evidence,  a  new  trial  was 
denied ;  '^  because  it  is  a  hard  action."  The  grounds  upon 
which  this  Court  exercise  this  discretion  in  granting  new 
trials  are  very  fully  discussed  in  the  case  oi  Bright^  Exeeutor, 
V.  Eynon  (£).  Lord  Mansfield  there  says  (c),  **  The  role 
laid  down  by  hordParker,  in  the  case  of  2^  Queen  against 
The  CorpareUian  of  Hehtaoy  H.  12  Ann,  B.  R.,  seems  to  be 
the  best  general  rule  that  can  be  laid  down  upon  this  subject; 
viz.  *  dobjg  jtutice  to  the  party,'  or,  in  other  words^ '  attaining 
the  justice  of  the  case.'  The  reasons  for  grandng  a  new 
trial  must  be  collected  from  the  whok  evidence,  and  from 
the  nature  of  the  case  considered  under  all  its  circumstances^' 
In  FoxcToft  V.  Dewnshire  {d)j  which  was  a  motion  for  a  new 
trial  on  the  ground  of  misdirection.  Lord  Mansfield  lays 
down  the  rule  thus  broadly :  ^*  Though  the  ground  of  the 
verdict  should  be  wrong,  yet  if  it  clearly  appeared  to  ns 
nowy  'that  upon  the  whole,  no  injustice  had  been  done  to 
the  defendants ;'  or  if  it  clearly  appeared  to  us  naw^  *  that  the 
plaintifis,  by  another  form  of  action,  could  recover  all  they 
have  got  by  this  verdict,'  we  think  the  Court  ought  not  to 
grant  a  new  trial"  So,  in  Wilkinson  v.  Payne  {e\  Mr.  J. 
Buller  says,  ''If  the  verdict  be  consistent  with  the  justice, 
conscience,  and  equity  of  the  case,  we  ought  not  to  gprant 
anew  trial;"  and  his  Lordship  refers  to  the  case  of  JOeerfy 
V.  The  Duchess  of  Mazarine  (/),  "where  the  Court  refused 
to  grant  a  new  trial,  though  the  verdict  was  against  law." 
In  Edmondson  v.  Machell  (g)  it  was  held,  that  where  a  new 
trial  was  moved  for  on  the  ground  of  a  misdirection  in  point 

(a)  2  Salk.  644.  (e)  4  T.  R.  468. 

iff)  1  Burr.  390.  (/)  1  Salk.   116»  646  ;    S.  C. 

(c)  Id.  395.  1  Ld.  Raym.  147. 

id)  i  Burr.  936 ;  S.  C.  1  W.  (^r)  2  T.  R.  4. 

Bl.  193. 
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of  law,  if  the  Conrt  saw  that  justice  had  been  done  between        1846. 
the  pntiesy  they  would  not  set  aside  the  verdict,  nor  enter     ^J^j)fj! 
into  a  discussion  of  the  questicm  of  law.     In  Doe  d.  Lord  »• 

Tejfnham  v.  Tyler  {a\  it  was  held  that  the  Court  would 
Dot  gmt  a  new  trial,  on  the  ground  that  evidence  had 
been  impn^ierl j  admitted,  where  there  was  enough  evidence 
eiduaive  of  such  as  had  been  improperly  received,  to 
wamnt  the  finding  of  the  jury.  In  Crease  v.  Barren  (ft), 
it  waa  held  that  the  improper  rejection  of  evidence  was  no 
saflBcieDt  ground  for  a  new  trial,  where  the  Court  could  see 
that  even  if  it  had  been  received,  a  verdict  in  &vour  of  the 
psrty  oflfering  it  would  have  been  against  the  weight  of 
evidenoe.  The  prindple  laid  down  in  these  cases  was 
icoognised  in  the  Baron  de  BtOzen  v.  Farr  (c),  and  Jfrighi 
i.^Doed.  TaAam{d). 

Raeoekf  in  support  of  the  rule.  None  of  the  cases  which 
have  been  cited  are  exactly  in  point  upon  the  present 
oocasion.  In  Crease  v.  Barrettj  the  Judge  at  nisi  prius 
bad  o£fered  to  receive  such  of  a  certain  set  of  documents 
as  were  evidence  of  reputation,  having  rejected  others  that 
stated  particular  facts  only ;  and  the  Court  only  decided 
that  they  would  not  grant  a  new  trial,  because  one  of  the 
ktter  kind  was  afterwards  put  in,  the  Judge's  attention  not 
having  been  called  to  its  contents  by  objection  made  at  the 
triaL  [Wigktmani  J. — ^They  went  further,  for  they  held 
that  they  would  consider  what  effect  the  evidence  rejected 
would  have  had,  if  it  had  been  received.]  Yes,  but  in  that 
CMe  there  was  evidence  before  the  jury  to  support  the 
verdict^  independently  of  the  evidence  rejected.  [Wight" 
man,  J. — Ou^t  I  not  to  look  at  this  case  as  if  the  evidence 
rejected  had  been  given.]  No ;  for  if  both  bills  of  par- 
ticulars bad  been  annexed  to  the  record,  the  plaintiff  would 

(a)  6  Bing.  561 ;  S.  C.  4  M.  (c)  4  A.  &  £.  53;  S.  C.  6  N. 
k  P.  377.  &  M.  617. 

(b)  5  Tyr.  458;  S.  C.  1  Cr.,  Ic/)  7  A.  &£.  313;  S.  a  2  N. 
M.  ft  R.  919.  &  P.  305. 
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1846.  have  felt  bound  to  prove  more  to  be  due  to  him,  instead 
BouLTON  ^^  contenting  himself  as  he  did  with  proving  a  balance. 
[fFiffhimany  J. — He  must  have  known  that  the  defendant 
could  have  given  the  first  particulars  in  evidence.]  The 
plaintiflf  could  not  tell  that  the  defendant  was  going  to 
rely  on  that  bill  of  particulars.  The  only  particulars  that 
were  before  the  jury  were  those  annexed  to  the  record. 
[fViffhtman,  J. — ^I  am  not  to  assume  that  upon  a  second 
trial  the  plaintiff  will  mend  his  case.  And  if  I  were  to 
grant  a  new  trial,  I  see  upon  the  facts  before  me,  that  the 
same  result  must  follow.]  It  is  submitted  that  it  would  be 
a  very  mischievous  rule  to  lay  down,  that  on  a  motion  for  a 
new  trial,  the  opposing  party  may  come  here  and  make  an 
affidavit  that  they  could  have  proved  such  and  such  fiu^ts^ 
which  would  keep  the  weight  of  evidence  still  on  their  side. 
[fViffhtmany  J. — In  the  present  case  it  appears,  on  the 
undersheriff's  notes^  that  this  evidence  was  rejected.]  It 
is  offering  an  encouragement  to  juries  to  act  in  defiance  of 
the  direction  of  the  Judge.  If  the  case  went  down  again^ 
the  plaintiff,  who  may  have  thought  that  it  was  not  neces» 
sary  for  him  to  prove  any  more,  as  the  defendant  had  no 
plea  of  payment  on  the  record,  may  now  prove  his  whole 
demand;  so  that  it  is  not  at  all  clear  that  the  same  result 
would  be  attained. 

WiGHTMAN,  J. — This  case  undoubtedly  contains  some 
circumstances  which  distinguish  it  from  those  which  have 
been  cited,  and  I  entertained  a  doubt  at  first  whether  I 
must  not  have  made  this  rule  absolute;  but  upon  con- 
sideration, it  does  seem  to  me  that  it  comes  within  the 
principle  laid  down  by  those  cases.  It  must  be  observed, 
first,  that  this  is  not  exactly  a  case  where  the  verdict  is 
against  the  evidence ;  for  more  was  not  proved  to  be  due 
from  the  defendant  to  the  plaintiff  than  was  balanced  by 
the  payments  which  he  had  made.  As  there  was  no  plea 
of  payment,  however,  on  the  record,  the  defendant  was  not 
entitled  to  prove  any  payments  whatever.     But  it  appean 
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that  there  were  particulan  which  were  delivered  with  the  1846. 
dedarmtion,  and  that  in  those  particulars  the  plaintiff  gave  bqultom 
the  defimdant  credit  for  a  sum  of  36iL  ISs.  That  a  summons  ^  *• 
was  taken  ont,  and  a  Judge's  order  obtained  for  the  delivery 
of  farther  and  better  particulars;  that  in  the  particulars 
deHvered  under  that  order,  no  credit  for  any  sum  at  all 
was  given  to  the  defendant ;  and  that  the  latter  particulars 
alone  were  annexed  to  the  record.  It  seems  to  me  that  the 
plaintiff  should  have  annexed  the  former  as  well  as  the 
latter  Inll  of  particulars,  and  then  there  would  have  been 
sufficient  evidence  before  the  jury  upon  which  to  found 
their  present  verdict  But  whether  that  be  so  or  not,  it 
appears  that  the  particulars  in  question  were  tendered  by 
the  defendant  in  evidence,  and  ought  to  have  been  received. 
Upon  the  whole,  therefore,  it  seems  to  me,  that  where  I 
can  see,  as  in  the  present  case,  that  evidence  has  been 
rgeeted  which  ought  to  have  been  received,  and  that  if  it 
had  been  received,  the  verdict  which  has  been  given  for 
the  defendant  would  have  been  warranted  by  the  evidence, 
I  ought  not  to  grant  a  new  trial,  which  must  be  attended 
with  the  same  result  The  rule  must,  therefore,  be  dis- 
chaiged. 

Rule  discharged. 


LiPSCOMBB  V.  Turner. 
K  HIS  was  a  rule  callmir  upon  the  plaintiff  to  shew  cause  In  an  totion 

^  ...  brought  in  the 

why  the  Master  should  not  review  his  taxation.  n«me  oftlie 

It  appeared  from  the  affidavits,  that  Lipscombe,  the  ^^^^[1^^^/, 
above  named  pl^ntiff,  was  the  surviving  executor  of  one  ^^*JJJ^^" 
John  Holland.    That  the  creditors  of  John  Holland  had  the  Court  of 
filed  a  bill  in  Chancery  for  the  administration  of  his  effects,  recover  a*debt 
npon  which  an  order  of  the  Court  of  Chancery  had  been  ^^^  ^  * 

Jttdge*8  order 
wm  made  bv  oooMBt  to  stay  proooedSogf,  on  payment  by  the  defendant  of  a  certain  tanit 
togtAw  witn  "  ootti  to  be  taied  as  -between  attorney  and  client  :**  Htld,  on  motion  to  review 
1km  Mailer's  taialioa,  that  the  cotti  of  obtaining  the  reaniaite  permiMon  of  the  Court  of 
Cbinciirj  to  bring  the  preteot  action,  were  not  coats  which  the  defendant  wu  bouiid  to  pay 
Older  tM  afcofs  order. 
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1846.  made  in  the  year  1844,  appointing  a  receiver  of  the  estates 
Lipsooim  ^^^  ^^^  *°^  personal  of  Holland,  with  power  to  sue  for 
the  recovery  of  the  debts  in  the  name  of  lipscombey  on 
obtaining  the  approbation  of  the  Master  to  such  a  step. 
That  the  above  action  was  accordingly  brought  in  Hilary 
Term,  1846,  with  the  approbation  of  the  Master,  by  the 
receiver,  in  the  name  of  Lipscombe,  against  the  defendant, 
to  recover  a  sum  of  money  due  to  Holland's  estate.  That 
proceedings  were  afterwards  stayed  in  this  action  by  the 
following  order,  made  by  Lord  Denman^  C.  J.,  on  the 
7th  of  May,  1846, 

"David  Lip^cambe,  surviving  executor  of  the  last  will 
and  testament  of  one  John  Holland,  deceased 

V. 

William  Turner. 
"  Upon  hearing  the  attorneys  or  agents  for  the  plainti£F, 
and  the  defendant  in  person,  by  consent,  I  do  cMtder  that 
all  proceedings  in  this  cause  be  stayed,  but  in  case  de&ult 
be  made  in  payment  of  400/.,  the  debt  for  which  this  action 
is  brought,  with  interest  thereon  at  5^  per  cent,  from  the 
19th  day  of  January,  1843,  and  costs  to  be  taxed  as  between 
attorney  and  client,  such  costs  to  include  costs  of  registering 
judgment,  on  the  22nd  day  of  May  instant,  (plaintiff  being 
at  liberty  to  sign  final  judgment  and  tax  the  costs  forthwith,) 
the  plaintiff  shall  be  at  liberty  (and  also  his  executora, 
administrators,  or  assigns,  in  case  of  his  death,  either  before 
or  after  judgment  or  execution),  to  issue  execution  or 
executions  for  the  amount  remaining  unpaid  at  the  time  of 
such  default,  with  costs  of  execution  or  executions,  whether 
by  (L  fa.,  elegit,  or  ca.  sa.,  or  either;  likewise  the  costs  of 
any  other  writ  or  proceeding  that  may  be  necessary,  as  also 
the  costs  of  ruling  the  sheriff  or  sherii&  to  return  such  writ 
or  writs,  sheriffs'  poundage,  officers'  fees,  costs  of  levying^ 
expenses  of  sale,  and  all  other  incidental  expenses.  And 
I  further  order,  that  it  shall  not  be  necessary  to  revive  such 
judgment  by  scire  facias  or  otherwise.  Dated  the  7th  day 
of  May,  1846."  '^  Dbnman," 
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It  appeared  that  upcm  taxation  before  the  Master,  the  1846. 
following  items  in  the  plaintiflTs  attorney's  bill  of  costs  were  '^J^^omm 
claimed  and  allowed ;  although  objected  to  by  the  defendant 
OD  the  ground  that  they  were  not  costs  in  the  action,  and 
abo  that  they  were  for  attendances  and  payments  occurring 
preyious  to  the  commencement  of  the  action.  It  also 
appeared  on  the  affidavits,  that  the  last  eleven  of  the 
following  items  were  for  instructions  and  proceedings  in 
Chancery,  which  were  necessary  in  order  to  obtain  the 
Master^s  permisrion  to  bring  the  present  action. 

1844.  £    #.    d. 

Mtf  23.  Writiiig  to  defendant  for  payment  of  principal  and 

IntBrest  due  on  mortgage    -  -  •036 

Juie  23.  Writing  again  for  payment,  or  I  ahould  be  com- 
pelled to  report  defendant  as  a  defaulter  to  the 
Master,  to  whom  the  Chancery  cause  was  referred  0    3    6 

Hilary  Term,  1846. 
Drawing  notice  for  payment,  and  two  fair  copies      0  10    6 
Atten^ng  serving  same         -  -  -  0    8    4 

Feb.  23.  The  defendant  not  having  taken  notice  of  former 

applications,  writing  to  him  again  for  payment  -  0    3    6 
Attending  Mr.  Turner  on  his  cdling,  conferring  as 

to  payment  of  principal  and  interest,  when  I  re- 

qnested  him  to  state  whether  the  premiums  on 

policy  of  assurance  effected  as  a  collateral  security 

for  payment  of  the  principal  and  interest  had  been 

paid,  but  he  stated  that  no  payment  had  been  paid 

by  him,  he  having  left  the  matter  with  Messrs. 

Finch  and  Jones*  of  Worcester,  and  I  then  stated, 

that  before  I  could  give  him  an  answer  to  his 

request  for  an  indulgence,  I  must  first  ascertain 

whether  the  policy  had  been  kept  up,  and  he  rs- 

quested  that  I  woidd  make  the  necessary  inquiries, 

and  that  then  I  would  communicate  with  him   •  0    6    8 
Feb.  24.  Attending  at  the  Sun  Fire  Office,  making  inquiries 

whether  the  policy  of  insurance  was  still  in  force, 

when  r  ascertained  that  it  was  not     -  -  0    6    8 

Writing  to  defendant  the  result  of  my  inquiries    -  0    3    6 
IliBtnictions  for  state  of  facts,  and  proposal  to  put 

debt  in  suit,  and  to  adopt  the  remedies  of  the  deed 

of  assignment     -  -  -  -  0    6    8 

Drawing  and  fair  copy,  state  of  facts,  and  proposal, 

fol.  16  -  -  -  -  0  10    6 
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1846. 

^-^^ ' 

LinooMBS 

V. 

Tdrncb. 


ImtroctioiM  for  affidant  in  sopport 

« 

.0    6 

8 

Drawing  «une  and  bar  copj,  foL  12 

-. 

-0    8 

0 

EngrossinK 

• 

-  0    4 

0 

Attending  to  be  tworn 

. 

.  0    6 

8 

Oath       . 

• 

-0     I 

6 

Warrant  on  leaving  tiz  co|»es  and  tenrice 

-0  18 

0 

Two  warrants  to  proceed 

• 

-  1  16 

0 

Two  attendances  for  state  of  heU 

when 

same 

allowed 

• 

-  0  13 

4 

• 

-0    6 

8 

T.  W.  Saunders  shewed  canse.  With  regard  to  the 
few  items,  the  case  of  Gqfel  v.  Staines  (a)  was  relied  on 
before  the  Master,  which  decides  that  an  attorney  is  not 
entitled  to  the  costs  of  more  than  one  letter  sent  before  the 
commencement  of  the  suit  But  in  that  case  it  may  be 
presumed  that  the  taxation  was  between  party  and  party ; 
while  here  it  is  expressly  stipulated  that  the  costs  to  be 
taxed  are  costs  as  between  attorney  and  client.  With 
respect  to  the  other  items,  they  are  all  for  proceedings 
which  were  necessary  to  be  taken  in  the  Court  of  Chancy 
before  the  present  action  could  be  brought  They  may  be 
considered  as  in  the  light  of  instructions  to  sue,  and  were 
certainly  costs  to  which  the  plaintiff  himself  would  have 
been  liable  as  between  himself  and  his  attorney,  and  were 
therefore  within  the  meaning  of  the  learned  Judge's  order. 
[fPt^A/ntoTi,  J. — ^The  defendant  only  consents  to  pay  the 
costs  as  between  attorney  and  client  in  the  actum.  Why 
should  he  have  to  pay  costs  which  are  only  necessaiy 
because  you  happen  to  be  placed  in  a  position  which 
obliges  you  to  take  other  proceedings  in  another  Court?] 
The  costs  in  question  would  not  have  been  incurred  but 
for  this  action.  They  may  be  considered,  therefore,  virtually 
as  costs  in  this  action.  It  is  like  the  case  of  a  petition  to 
sue  in'  forma  pauperis,  the  costs  of  which  are  considered  as 
costs  in  the  cause.  He  referred  to  Dax^s  Practice  m  the 
Offices  of  the  Masters^  pp.  26  and  32,  as  being  cited  by  the 

(a)  5  Dowl.  770 ;  S.  C.  2  M.  &  W.  850. 
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defendant  before  the  Master;  and  sought  to  shew  that  the        1846. 
pasB^es  there  relied  on  did  not  apply  to  the  present  case.       lipscombb 

e. 

TUBNER. 

Brown,  in  support  of  the  rule.  In  Dax^s  Praeticey  ^c, 
^  26,  it  is  said,  that  *^  there  are  three  modes  of  proceeding 
m  the  taxation  of  bills  of  costs.  The  first  mode  is  strictly 
and  simply  as  between  party  and  party.  The  second  is 
between  party  and  party,  but  where  the  costs  are  taxed  as 
between  attorney  and  client;  that  is  to  say,  where  the 
opposite  party  has  to  pay  the  amount  allowed  to  the  suc- 
cessfol  party:  and  thirdly,  between  attorney  and  client, 
wheve  the  client  has  to  pay  his  attorney.**  The  principle 
contended  for  by  the  plaintiff  wonld  do  away  with  the 
distinction  between  the  second  and  third  modes  of  taxation. 
Besides,  the  rule  as  laid  down  by  Mr.  Dax,  at  page  32  of 
his  book,  is  very  clear  upon  the  subject  Speaking  of  the 
second  mode  of  taxation,  he  says :  **  The  general  principle 
of  soch  taxation  is»  that  the  successful  party  shall  be  entirely 
fiee  firom  what  are  usually  called  extra  costs ;  but  there  may 
be  circumstances  where  that  principle  is  not  fully  carried 
out  For  instance,  there  may  have  been  expenses  incurred 
previous  to  the  commencement  of  the  action,  which,  unless 
specially  ordered  or  provided  for,  cannot  be  allowed  by  the 
Master ;  such  expenses  may  be  incurred  for  making  searches 
or  inquiries,  or  in  the  investigation  of  claims,  or  for  pre- 
paring cases  for  the  opinion  of  counsel,  and  fees  to  counsel : 
and  the  reason  why  they  cannot  be  allowed  is,  that,  in  an 
order  to  stay  proceedings  in  an  action  between  certain 
persons,  the  costs  are  confined  to  the  proceedings  in  such 
acdon,  and  cannot,  therefore,  apply  to  charges  incurred 
before  the  commencement  thereof."  So  here  the  costs 
objected  to  are  preliminary  costs  incurred  before  bringing 
the  action.  The  very  terms  of  the  order  itself  preclude 
the  stif^xwition  that  such  costs  were  contemplated  by  the 
parties  when  this  order  was  made;  for  there  are  costs 
expressly  stipulated  for  in  the  order,  which  are  not  strictly 
costs   in   the  action;    and  expressio  unius  est  exclusio 

VOL.  nr.  K  D.  &  L. 
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1846.  alterius.  These  costs  are,  properly  speaking,  costs  in  the 
Chancery  suit  between  the  executor  (who  is  now  the  plain- 
tiff) and  the  creditors  of  the  deceased  party.  It  would  be 
quite  as  reasonable  to  say  that  the  costs  of  filing  a  bill  at 
the  suit  of  a  cestui  que  tnist  against  the  party  having  the 
I^al  estate  to  compel  permission  to  use  his  name  in  an 
action  of  ejectment,  would  be  costs  as  between  attorney 
and  client  in  the  ejectment  It  is  therefore  submitted  that 
these  costs  do  not  come  within  the  terms  of  the  order,  or 
the  meaning  of  the  parties,  as  it  may  be  gathered  fit>m 
the  facts ;  and  that,  therefore,  the  Master  acted  wrongly  in 
allowing  them,  and  that  this  rule  must  be  absolute.  With 
respect  to  the  letters  applying  for  payment,  the  practice  is 
as  between  party  and  party,  to  allow  only  for  one  letter 
previous  to  the  writ  of  summons,  and  there  is  no  authority 
to  shew  that  the  plidntiff,  on  a  taxation  as  between  attorney 
and  client,  would  be  liable  for  more.  [fViffhtman,  J. — 
The  items  complained  of  on  this  ground,  are  scarcely 
worth  contending  for.  I  will  consider  the  other  ground  of 
objection  as  to  the  costs  of  the  proceedings  in  Chancery.] 

Cur.  adv,  vvlL 

WiOHTBfAN,  J. — This  was  a  motion  to  review  the  taxation 
of  costs  in  the  above  cause,  on  the  ground  that  the  Master 
had  allowed,  as  costs  between  attorney  and  client,  certain 
costs  which  had  been  incurred  in  obtaining  the  permission 
of  the  Master  in  the  Court  of  Chancery  to  bring  the  present 
action.  It  appears,  that  this  was  an  action  brought  in  the 
name  of  the  executor  of  a  deceased  party  to  recover  a  debt 
due  to  his  estate,  and  that  previous  to  the  action  being 
lMX)ught  a  suit,  in  the  nature  of  a  creditor's  suit,  had  been 
instituted  in  the  Court  of  Chancery,  under  which  a  receiver 
of  the  estate  had  been  appointed,  who  was  empowered  to 
sue,  in  the  name  of  the  executor,  for  the  recovery  of  any  of 
the  debts  due  to  the  deceased's  estate,  on  obtaining  the 
permission  of  the  Master  to  whom  the  suit  was  referred; 
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and  that  the  present  action  was  accordingly  brought,  the  1846. 
permission  of  the  Master  having  been  first  duly  obtained,  lipscombe 
After  the  proceedings  in  this  action  had  arrived  at  a  certain  _  "• 
stage,  a  Judge's  order  was  made  by  consent  to  stay  all 
proceedings  in  the  cause  upon  the  following  terms :  (His 
Lordship  here  read  the  order.)  This,  therefore,  was  an 
order  made  in  this  cause,  by  which  the  defendant  was  to 
pay  a  certain  sum  of  money  with  interest,  "  and  costs  to  be 
taxed  as  between  attorney  and  client"  On  the  part  of 
the  plaintiff  it  was  insisted,  that  under  this  order  he  was 
entitled,  in  addition  to  the  costs  in  the  present  action,  to 
sach  further  costs  as  had  been  incurred  in  the  Court  of 
Chancery  in  obtaining  the  Master's  permission  to  sue  ;  and 
reference  was  made  to  other  cases  in  which  similar  costs 
were  said  to  be  allowed ;  as,  for  example,  where  it  is  neces- 
sary to  produce  in  evidence  proceedings  in  the  Court  of 
Chancery  or  in  the  Court  of  Bankruptcy,  the  expense  of 
obtaining  permission  to  produce  those  proceedings  is 
allowed.  So  the  costs  of  a  petition  to  sue  in  form&  pauperis 
are  treated  as  costs  in  the  cause.  It  seems  to  me,  however, 
that  none  of  these  instances  are  strictly  applicable  to  the 
present  case ;  because,  in  each,  the  costs  arise  and  become 
necessary  in  the  very  cause  itself.  But  in  the  present  case 
the  costs  have  been  incurred  in  a  proceeding  which  was 
necessary  to  remove  what  may  be  called  an  injunction 
restraining  the  party  from  commencing  this  action ;  and  so 
little  is  it  connected  with  the  present  cause,  that  in  all 
cases  in  which  he  may  have  to  sue  other  parties  for  similar 
diums  the  same  proceedings  are  necessary.  It  therefore 
seems  to  me  to  be  like  a  personal  disability.  It  is  an  accident 
in  the  cause  arising  between  the  plaintiff  and  third  parties, 
and  not  affecting  the  defendant  at  all.  It  therefore  appears 
to  me,  that  these  costs  hardly  come  within  the  general  view 
adopted  with  respect  to  taxation  between  the  parties  as 
between  attorney  and  client,  which  is,  that  they  shall  be  so 
taxed  as  that  the  other  party  shall  have  no  costs  at  all  to 
pay.     I  think  the  true  construction  of  the  agreement  here 
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1846. 


LiPSCOMBE 

e. 

TURNEK. 


is,  that  with  regard  to  the  costs  in  this  actiath  and  not 
generally,  they  should  be  taxed  as  between  attorney  and 
client.  I  therefore  think  that  the  Master  has  acted  wrongly 
in  allowing  these  costs,  and  that  the  rule  must  be  absolute 
to  review  the  taxation. 

Rule  absolute. 


Alexander  v.  Williams. 


{In  thefuU  Court.) 


ATerdict 
biYiDg  passed 
for  the  plain- 
tiff at  the 
trial  of  this 
cause,  which 
took  place  in 
the  Vacation, 
the  Judge 
granted  a 
certificate  for 
immediate 
execution. 
The  same  day 
the  plaintiff 
gave  notice 
of  taxation  of 
his  costs,  and 
on  the  follow- 


MjUSH  moved  for  a  rule  (a),  calling  upon  the  plaintiflF 
to  shew  cause  why  the  judgment  signed  in  the  above  cause, 
and  all  subsequent  proceedings  thereon,  should  not  be  set 
aside  for  irregularity,  with  costs ;  and  that  in  the  meantime 
proceedings  be  stayed. 

The  affidavit  upon  which  he  moved  was  made  by  the 
clerk  of  the  defendant's  attorney,  and  stated,  that  this 
cause  was  tried  at  the  adjourned  sittings  in  London  after 
last  Michaelmas  Term  on  the  17th  day  of  December,  1845, 
when  a  verdict  was  foutid  for  the  plaintiff,  and  a  cer- 
tificate for  immediate  execution  granted  by  the  learned 
Tng  day  uxed    Judge  who  tried  the  cause.     That  on  the  same  17  th  day  of 

them,  signed 
judgment, 
and  issued 
execution : 

motion  to  set 

aside  the 

judgment  and 

subsequent 

proceedings, 

that  the 

plaintiff  was 

regular  in 

the  course 

that  he  had 

pursued,  and 

that  he  was 

not  bound  to 

take  out  a 

rule  for  judgment,  or  to  wait  four  days  before  proceeding  to  sign  judgment. 


December  a  notice  of  taxing  the  plaintiflTs  costs  was  given, 
and  on  the  following  day  the  plaintiff's  costs  were  taxed, 
judgment  was  signed,  and  execution  issued  and  executed. 
That  a  summons  to  shew  cause  why  the  said  judgment 
signed  in  this  cause,  and  all  subsequent  proceedings, 
should  not  be  set  aside  for  irregularity,  upon  the  ground 
that  the  same  was  signed  prematurely,  was  taken  out 
and  served  in  this  cause  on  the  19th  day  of  December. 

(a)  In  Hilary  Term,  1846,  coram  Coleridge^  J,,  in  the  Bail  Coiut. 
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That  the  said  application  was  beard  by  tbe  Honorable  Mr.        1846. 
Justice  Coleridge  on  or  about  the  22nd  day  of  December;    ^T'Z^T^ 
when  his  Lordship  took  time  to  consider  the  question,  «. 

and  subsequently  declined  to  make  an  order  upon  the  said 
summons. 


Lu9h  submitted  that  the  judgment  was  irregular  in  being 
signed  within  four  days  after  the  verdict.  The  statute  under 
which  the  certificate  for  speedy  execution  is  granted,  the 
1  Wm.  4,  c  7,  s.  2,  enacts,  that  '^  it  shall  be  lawful  for  the 
Judge,**  &a,  "  to  certify  under  his  hand,  on  the  back  of  the 
record,  at  any  time  before  the  end  of  the  sittings  or  assizes, 
that,  in  his  opinion,  execution  ought  to  issue  in  such  action 
forthwith,  or  at  some  day  to  he  named  in  such  certificate,  and 
subject,  or  not,  to  any  condition  or  qualification ;  and  in 
case  of  a  verdict  for  the  plaintiff,  then  either  for  the  whole 
or  for  any  part  of  the  sum  found  by  such  verdict ;  in  all 
which  cases  a  rule  for  judgment  may  he  given,  costs  taxed, 
and  judgment  signed  forthwith,  and  execution  may  be  issued 
farihwith,  or  afterwards,  according  to  the  terms  of  such 
certificate,  on  any  day  in  Vacation  or  Term ;  and  the 
poetea,  with  such  certificate  as  a  part  thereof,  shall  and 
may  be  entered  of  record  as  of  the  day  on  which  the 
judgment  shall  be  signed,  although  the  writ  of  distringas 
juratores,  or  habeas  corpora  jiu*atorum,  may  not  be  return- 
able until  after  such  day."  The  object  of  that  statute,  as 
may  be  gathered  from  its  recital,  was  to  prevent  the  delays 
which  occurred  in  obtaining  judgment  where  a  verdict  was 
given  at  the  sittings  after  Term  or  at  the  assizes ;  in  which 
cases  the  party  was  obliged  to  wait  till  the  first  four  days  of 
the  following  Term  before  he  could  sign  judgment.  The 
statute,  therefore,  places  the  verdicts  in  such  cases  in  the 
same  position  as  if  they  had  been  obtained  in  Term ;  but  it 
does  not  dispense  with  the  ordinary  practice  being  observed 
which  was  necessary  where  a  verdict  was  obtained  in  Term 
time.  It  expressly  says,  that  ^^a  rule  for  judgment  may  be 
given  ;**  which  is  a  four  days'  rule.     Nor  does  the   Reg. 
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1846.  Gen.,  Hil.  Term,  2  Wm.  4,  r.  67,  which  directs,  that  "after 
the  return  of  a  writ  of  inquiry,  judgment  may  be  signed 
at  the  expiration  of  four  days  from  such  return ;  and  after 
a  verdict  or  nonsuit,  on  the  day  after  the  appearance  day  of 
the  return  of  the  distringas  or  habeas  corpora,  without  any 
rule  for  judgment,"  affect  the  present  case.  For  that  rule 
only  permits  judgment  to  be  signed,  without  a  rule  for 
judgment,  on  the  "  appearance  day,"  that  is,  the  fourth  day 
after  the  return  of  the  distringas,  which  is  only  returnable 
in  Term.  The  object  of  that  rule,  therefore,  simply  was  to 
assimilate  the  practice  in  the  Court  of  King's  Bench  to  that 
of  the  other  Courts,  where  a  rule  for  judgment  was  not 
required ;  although  the  same  period  of  time  was  suffered  to 
elapse  before  judgment  could  be  signed.  There  b  an 
express  authority  in  favour  of  this  view  to  be  found  in  the 
case  of  TTie  Governors  of  the  Poor  of  Exeter  v.  Sivell  (a). 
There  it  was  held  in  this  Court  by  Mr.  Justice  Coleridge^ 
that  a  judgment  signed  in  Vacation  was  not  within  the 
Reg.  Gen.,  Hil.  Term,  2  Wm.  4,  r.  67 ;  and  that  that  rule 
applied  only  to  the  case  of  a  verdict  "  after  the  appearance 
day  of  the  return  of  the  distringas,"  and  consequently  in 
Term.  In  Snooks  v.  Smith  (J),  which  was  a  verdict  obtained 
in  Term  time,  the  Judge  had  given  a  certificate  for  speedy 
execution,  and  the  plaintiff  applied  the  same  day  to  the 
Court  for  leave  to  sign  judgment,  and  the  Court  refused 
the  motion  on  the  ground  that,  notwithstanding  the  certi- 
ficate, the  defendant  was  still  entitled  to  the  four  days 
within  which  he  might  come  to  set  aside  the  verdict 
l^CoUridgey  J. — Suppose  the  certificate  were  that  execution 
should  issue  on  the  second  day  after  the  trial?]  That  would 
not  authorize  the  plaintiff  to  sign  judgment  earlier  than  he 
was  entitled  to  do  by  the  express  words  of  the  statute.  It 
is  remarkable  that  the  statute  does  not  enable  the  Judge  to 
certify  that  judgment  may  be  signed  forthwith,  but  only 

(a)  7  Dowl.  624. 

{b)  8  Scott.  N.  R.  273 ;  S.  C.  7  M.  &  G.  528. 
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that  execadon  may  issue.  \Coleridget  J. — In  proceedings  1846. 
in  ejectment  where  a  Judge  certifies  for  immediate  pos- 
session,  has  the  party  to  wait  four  days  in  that  case  ?]  No, 
bat  there  the  statute  11  Gea  4  and  1  Wm.  4,  c.  70,  s.  38, 
provides^  that  upon  the  certificate  of  the  Judge  a  writ  of 
poBseasion  may  issue  immediately,  and  that  *^  the  costs  may 
be  taxed,  and  judgment  signed  and  executed  afterwards  ;** 
and  it  provides  especially  for  the  form  of  the  writ  in  such  a 
ease,  which  could  not  properly  recite  a  recoyery  by  judg- 
ment 

Rule  nisL 

It  appeared  upon  the  aflBdavit  in  answer  to  this  rule, 
that  this  was  an  action  on  a  bill  of  exchange  by  the  plaintiff 
as  indonee  against  the  defendant  as  acceptor:  that  the 
defendant  had  pleaded  that  he  did  not  accept,  but  did  not 
appear  to  substantiate  his  plea  at  the  trial:  that  the  derk 
of  the  defendant's  attorney  had  attended  at  the  taxation 
of  the  plaintiff's  costs,  and  accepted  the  deductions  which 
the  Master  had  made :  that  an  execution  being  afterwards 
levied  on  the  defendant's  goods,  the  defendant's  attorney 
served  the  sheriff  with  a  notice  that  the  goods  seized  were 
the  property  of  a  third  party,  and  were  held  by  the  defend- 
ant and  another  as  trustees :  that  thereupon  the  sheriff,  on 
the  22  nd  of  December,  took  out  a  summons  under  the 
Interpleader  Act,  the  hearing  of  which  was  adjourned,  at 
the  request  of  the  defendant's  attorney,  till  the  6th  of 
January,  when  it  was  heard,  and  an  issue  directed  to  be 
tried  between  the  claimants  and  the  plaintiff  at  the  sittings 
after  this  present  Hilary  Term :  that  the  issue  had  accord- 
ingly been  drawn  up  by  the  defendant's  attorney  and 
submitted  to  the  plaintiff's  attorney  for  approval,  who  had 
approved  of  it  and  returned  it  to  the  defendant's  attorney: 
that  the  defendant  was  in  embarrassed  circumstances;  and 
that  the  present  motion,  it  was  believed,  was  made  solely 
with  a  view  to  delay  the  trial  of  the  issue. 
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Watson  and  Hoggins  shewed  cause  (a).  They  referred 
ioNichoUs  v.  Chambers  (i) ;  and  to  Reg.  Gen.,  Trin.  Term, 
4  Vict,  (c),  which  directs^  that  "  where  judgment  is  ngned 
by  virtue  of  a  Judge's  certificate  given  pursuant  to  the  act 
1  Wm.  4,  c.  7,  8.  2,  such  judgment  may  be  signed  vrithout 
any  rule  for  judgment" ;  and  sought  to  distinguish  the  case 
of  Snooks  V.  Smiih  (d). 


Lush  was  heard  in  support  of  the  rule. 


Afterwards  {e)y 


Per  Curiam. 


Cur.  adv.  vulL 


Rule  discharged. 


(a)  In  Easter  Term,  coram  Lord 
Denman^  C.  J.,  and  Patteson,  J. 

(6)  2  Dowl.  693;  S.  C.  1  Cr., 
M.  &  R.  385.  See  also  GiU  v. 
Rushworth,  ante,  vol.  2,  p.  416. 
Both  this  and  the  case  cited,  how- 
ever, were  cases  in  the  Court  of 
Exchequer,  and  under  a  different 


sUtute,  the  3  &  4  Wm.  4,  c.  42. 

(c)  1  Q.  B.  699s  1  G.  &  D. 
741. 

id)  8  Scott,  N.  R.  273 ;  S.  C. 
7  M.  &  G.  528. 

(e)  In  the  Vacation  after  Easter 
Term. 


Wood  v.  Hitme. 

1  HIS  was  a  rule  calling  on  the  defendant  to  shew  cause 
why  the  plaintiff  should  not  be  at  liberty  to  amend  the 
judgment,  which  had  been  signed  in  the  above  action,  by 
inserting  the  Christian  name  of  the  defendant  therein. 

It  appeared  from  the  affidavit  of  the  plaintiff's  attorney, 
upon  which  the  rule  had  been  obtained,  that  the  writ  had 


Where  the 
plaintiff  had 
usued  a  writ 
and  declared 
against  the 
defendant  as 

" Hume," 

and  the  de- 
fendant had 
afterwards 
given  a  written 
consent  signed 
"Robert  Monta^  Hume,'*  to  a  Judge's  order  for  judgment,  and  judgment  was  aooordiQglj 

ngned  against  him  in  Noyember,  1844,  as  " Hume;*'  the  Court,  on  the  application  of 

the  |>laintiff,  for  the  purpose  of  proceeding  to  outlawry  against  the  defendant,  made  an  order  m 
Trinity  Term,  184f>,  to  amend  the  declaration,  and  all  subsequent  proceedings,  hj  intertiBg  the 
defendant's  Christian  name. 
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been  issued  against  ^         »  Hume  ;"  that  the  plaintiff  had        1S46. 

declared  against  him  as  " Hume ;"  that  neither  the        Wood 

plaintiff  nor  his  attorney  knew  the  defendant's  Christian  *'* 

name  at  the  time  of  issuing  the  writ,  or  of  declaring 
against  him;  that  the  defendant  had  afterwards  given  a 
written  consent  to  a  Judge's  order  for  judgment,  which 
was  signed  ^^ Robert  Montagu  Hume;"  that  the  instal- 
ments mentioned  in  the  order  not  being  paid,  judgment 
was  signed  on  the  27th  of  November,  1844,  against  the 

defendant  as  " Hume,"  (the  officer  at  the  judgment 

office  having  refused  to  sign  the  judgment  in  a  manner 
Afferent  from  the  description  of  the  defendant  in  the 
declaration);  that  no  execution  had  issued  upon  the  judg- 
ment, nor  was  it  satisfied;  that  the  defendant  had  since 
gone  abroad,  and  that  the  plaintiff  was  desirous  of  proceed* 
ing  to  outlawry  against  him,  which  he  had  been  advised 
he  could  not  safely  do,  unless  the  judgment  were  amended. 
That  an  application  had  been  made  to  a  Judge  at  Chambers 
to  amend,  and  was  referred  by  him  to  the  Court 

Bramwett  shewed  cause.  Supposing  even  that  the  Court 
had  the  power,  and  were  to  make  the  proposed  amendment, 
the  writ  and  prior  proceedings  would  still  remain  as  at 
present,  and  then  there  would  be  a  variance  upon  the 
record  between  the  judgment  and  the  prior  proceedings. 
The  plaintiff  has  not  asked,  nor  indeed  would  the  Court 
have  bad  power  to  grant  it  if  he  had,  an  amendment  of  the 
writ.  The  rule  is  laid  down  in  2  Chit  Archb.  Preict, 
p.  1118  (7th  ed.),  that  "  since  2  Wm.  4,  c.  39,  the  Courts 
have  come  to  a  determination  not  to  allow  any  amendment 
in  the  mesne  process  itself,  or  in  any  indorsement  thereon 
prescribed  by  statute  (and  not  merely  by  rule  of  Court), 
unless  in  cases  where  the  Statute  of  Limitations  would  be  a 
bar  ;**  and  several  authorities  are  there  referred  to  in  support 
of  that  position.  A  judgment  is  only  amendable  during  the 
Term  in  which  it  is  signed,  unless  it  be  for  misprision  of 
the  clerk;   2  Chit.  Archb.  Practy  p.  1132  (7th  ed.).     And 
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in  Sale  v.  Crompton  (a),  the  Court  refused  to  amend  a 
judgment  entered  upon  a  warrant  of  attorney  as  to  the 
name  of  the  defendant,  though  the  warrant  of  attorney  was 
correct  in  that  respect,  and  the  judgment  might  have  been 
amended  by  it 

G^BrieUy  in  support  of  the  rule.  In  the  case  of  Sale  v. 
Crompton,  the  name  of  the  defendant  which  was  sought 
to  be  amended  was  a  wholly  different  name.  Here  there  can 
be  no  mistake  about  the  defendant  being  the  same  party, 
as  he  gave  his  consent  to  the  Judge's  order  for  dgning 
judgment,  as  "  Robert  Montagu  Hume.**  \^fViff?itman,  J. — 
Supposing  I  were  to  make  a  rule  in  the  terms  prayed  for, 
the  judgment  would  instantly  become  irregular,  as  not 
corresponding  with  the  prior  proceedings.]  The  Court 
might,  in  its  discretion,  order  all  the  proceedings  to  be 
amended. 

WiGHTMAN,  J. — ^There  is  a  case,  I  find,  of  Moody  v. 
Aslatt  (&),  where  the  Court  refused  to  allow  the  Christian 
name  of  a  pliuntiff  to  be  amended  in  the  declaration  after 
issue  joined,  but  that  decision  seems  to  have  been  mainly 
founded  upon  its  being  merely  a  misnomer,  of  which  the 
defendant  could  not  at  that  stage  of  the  proceedings  take 
any  advantage,  and  therefore  that  the  plaintiff  could  not  be 
put  to  any  difficulty  by  the  defect.  I  am  disposed  to  aid 
the  plaintiff  if  I  can,  and  therefore  I  shall  permit  him  to 
amend  the  judgment  and  all  prior  proceedings,  except  the 
writ.  I  would  allow  him  to  amend  that  also,  if  I  felt  sure 
that  I  had  the  power.  What  may  be  the  effect  of  this 
amendment,  I  do  not  say.  Regularly  the  declaration  ought 
to  correspond  with  the  writ  in  the  names  of  the  parties. 
Whether  the  defendant  can  avail  himself  now  of  any 
variance  is  another  matter. 


(a)  2  Str.  1209;  S.  C.  1  Wila  61. 

(6)  3  Dowl.  486;  S.  C.  1  Cr.,  M.  &  R.  771. 
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Bramwell.  As  the  rule  does  not  ask  for  the  amendment 
of  the  declaration,  &c.,  the  Court  viiW  only  grant  it  upon 
payment  of  costs.  ..«;• 

WiGUTMAJfy  J. — Certainly.  The  rule  will  be  absolute 
to  amend  the  declaration  and  all  subsequent  proceedings, 
by  inserting  the  Christian  name  of  the  defendant  on  pay- 
ment of  co6t8  of  the  amendment  and  of  this  rule. 

Rule  absolute  accordingly  (a). 

(a)  It  is  not  easy  to  perceive  why  the  Courts  should  lay  down  a 
difierent  rule,  with  respect  to  their  discretion  of  amendment  since  the 
Uniformity  of  Process  Act,  from  that  which  they  observed  before 
the  passing  of  that  act.  It  is  clear  that  that  act  does  not  fetter  their 
power,  if  it  does  their  discretion,  of  making  amendments ;  and  the 
same  reasons  which  before  wonld  prevent  too  free  a  use  of  the  power 
of  amendment,  on  account  of  the  carelessness  and  uncertainty  of  form 
which  might  thence  creep  into  daily  practice,  would  seem  a  sufficient 
safeguard  still  from  any  abuse  of  that  power. 

Before  the  resolution  reported  to  be  come  to  by  the  majority  of  the 
Judges  in  the  case  of  Lakin  v.  Watstm,  (2  Cr.  &  M.  685 ;  S.  C.  4  Tyrw. 
839 ;  2  DowL  633),  it  might  be  taken  that  wherever  an  amendment 
might  have  been  made  before  the  act,  the  same  amendment  might 
DOW  still  be  made. 

There  has,  however,  of  late,  been  some  conflict  of  authorities  in  the 
Courts  upon  this  subject,  and  as  it  sometimes  happens  that  the 
various  decisions  are  not  brought  under  the  notice  of  the  Court  on 
each  particular  occasion,  it  may  not  be  amiss  to  collect  together  those 
cases  which  have  been  decided,  since  the  Uniformity  of  Process  Act, 
with  respect  to  amendments  of  process. 

The  first  case  which  occurred  in  the  Court  of  Exchequer  is  that  of 
Buker  and  Another  v.  iVeover,  (I  Cr.  &  M.  112 ;  S.  C.  1  Dowl.  6l6).  That 
was  an  action  by  the  assignees  of  a  bankrupt,  and  the  Court  there 
dUowed  the  declaration  to  be  amended  by  adding  the  name  of  the  official 
assignee  as  a  plaintiff,  on  payment  of  costs.  It  was  argued  in  that 
that  if  the  Court  granted  that  application,  they  might,  on  the 
\  principle,  allow  the  name  of  any  other  plaintiff  to  be  inserted ; 
but  Lord  Ljfndkurst,  C.  B.,  said  that  it  was  a  different  case  from  that 
of  an  ordinary  plaintiff.  Bayley,  B.,  is  also  reported  in  that  case  to 
have  said,  "  that  on  a  writ  of  error  the  record  has  been  amended  by 
striking  out  the  name  of  one  of  the  plaintiffs,  and  the  Christian  name 
of  a  defendant."    It  does  not  appear  in  that  case  that  the  writ  was 
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amended,  or  that  the  Statute  of  Limitations  would  have  intervened.  The 
next  case  was  that  of  Horton  v.  The  Inhabitants  of  Stanford,  (1  Cr.  &  M. 
773 ;  S.  C.  3  Tyrw.  869 ;  2  Dowl.  96).  Inhere  a  plaintiff  had,  by  mistake, 
proceeded  against  the  inhabitants  of  the  hundred  instead  of  the  borough 
of  Stamford,  in  an  action  for  damage  by  rioters  under  the  7  &  8  Geo.  4, 
c.  31,  and  the  Court  amended  the  writ  and  9ub$equeni  proceedings^ 
by  striking  out  the  word  "hundred"  and  substituting  the  word 
*'  borough ;"  the  time  for  bringing  a  fresh  action  having  expired. 
There  Bayley,  B.,  says,  "  It  appears  to  me  that  we  should  be  doing 
injustice,  if  we  were  to  allow  him  to  be  concluded  by  such  a  mistake. 
If  the  record  were  to  go  uncorrected  to  trial,  justice  would  be  de- 
feated, merely  because  the  advisers  of  the  plaintiff  have  been  guilty 
of  a  sbp."  Then  comes  the  case  of  Lakin  and  Others,  Executors  v. 
Watson,  (2  Cr.  &  M.  685;  S.  C.  4  Tyrw.  839;  2  Dowl.  633).  There 
the  Court  allowed  a  writ  of  summons  to  be  amended,  after  a  plea  in 
abatement  of  non-joinder,  by  inserting  the  name  of  a  co-executrix  as 
a  co-plaintiff,  where  the  Statute  of  Limitations  would  have  been  a 
bar  to  a  fresh  action.  The  authority  of  that  case,  and  of  the  case  of 
Baker  v.  Weaver,  has  been  questioned  in  the  Court  of  Queen's  Bench, 
in  Roberts  and  Another  v.  Bate  and  Another,  (6  A.  &  E.  778),  which 
will  presently  be  mentioned,  and  there  certainly  is  some  difficulty 
in  perceiving  upon  what  ground  the  defendant  is  to  be  deprived 
of  the  benefit  of  the  Statute  of  Limitations,  which  says  that  the 
action  "  shall  be  commenced  and  sued  within  the  time  and  limita- 
tion hereafter  expressed  and  not  after"  Those  words  must  mean 
commenced  and  sued  by  the  plaintiff  against  the  defendant 
It  is  true  that  in  this  instance  the  interest  in  the  subject-matter 
of  the  suit  being  in  the  estate,  the  action  might,  in  one  sense,  be 
said  to  be  commenced  and  sued  by  both  executors,  although  one 
was,  in  fact,  added  afterwards.  Statutes  of  Limitations  have 
been  called  by  Lord  Kenyon  *'  statutes  of  repose,''  and  therefore 
"  to  be  liberally  and  beneficially  expounded"  (per  Dallas,  C.  J.,  in 
Tolson  v.  Kaye,  6  Moore,  558).  The  question,  however,  must  be  taken 
to  be,  whether  the  statutes  are  to  be  looked  upon  more  as  conferring 
a  right  upon  the  defendant  than  as  depriving  the  plaintiff  of  a  right. 
It  would  seem  that  the  latter  is  the  proper  mode  of  construing  their 
operation  ;  as  even  before  the  new  rules  the  defence  of  the  Statute  of 
Limitations  was  required  to  be  specially  pleaded.  In  LaJam  v.  Waimm, 
Mr.  Baron  Parke  is  reported  to  have  said,  that  *'  the  majority  of  the 
Judges  have  resolved  that  in  future  no  amendment  of  this  kind  in  a  writ 
of  summons  ought  to  be  allowed,  except  where  it  appears  to  the  Court 
that  the  result  of  refusing  to  allow  it  would  be  to  deprive  the  party  of 
his  remedy."  In  the  report  in  4  Tyrw.  839>  the  exception  is  not 
mentioned.  In  Barker  v.  Weedtm  (I  Cr.,  M.  &  R.  396;  S.  C.  4  Tyrw. 
860 ;  2  Dowl.  707),  the  Court  held  a  writ  of  summons  irregular,  which 
was  directed  to  the  *'  sheriflfiBi''  of  Middlesex  instead  of  to  the  "  sheriff;^ 
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bat  It  does^iiot  appter  from  the  report  of  that  case  that  the  Court  was  1 846. 
asked  to  amend.  In  Edge  v.  Show  and  Wife  (2  Cr.,  M.  &  R.  415 ; 
S.  C.  4  Dowl.  189%  an  order  was  obtained  for  a  trial  liefore  the 
iheriff  under  the  Writ  of  Trial  Act.  The  bill  of  particulars  claimed 
]6iL  lOt.  SdL  The  writ  of  summons,  when  produced  in  evidence, 
sppeared  to  be  indorsed  for  58/.  After  verdict  for  the  defendant, 
the  Court,  in  granting  a  new  trial  on  the  ground  of  misdirection, 
g9ve  the  plaintiff  ietne  to  amend  the  writ  of  summons,  by  reducing 
the  indorsement  to  162.  ]0#.  Sd.,  without  applying  to  a  Judge.  It 
may  be  observed,  however,  that  this  was  only  the  case  of  an  in- 
dorsement rendered  necessary  by  a  rule  of  Court,  Reg.  Gen.,  Mich. 
Term,  3  Wm.  4,  r.  5,  which  extends  the  operation  of  Reg.  Gen., 
Hil.  Term,  1832,  to  writs  issued  under  the  Uniformity  of  Process 
Act.  In  Partridge  v.  Walbank  (1  M.  &  W.  316;  S.  C.  5  Dowl.  93), 
apparently  acting  on  the  decision  in  Lakin  v.  Watson,  although 
not  referred  to,  the  Court  refused,  in  an  action  of  debt  on  bond,  and 
for  money  paid,  to  amend  the  writ  of  summons,  which  had  been  sued 
out  io  promises  instead  of  in  debt,  in  order  to  save  the  Statute  of 
Limitations,  because  there  the  remedy  on  the  bond  would  remain, 
notwithstanding  the  expiration  of  the  lapse  of  the  six  years.  In  Kirk  v. 
Dolbg,  (6  M.  &  W.  636 ;  S.  C.  8  Dowl.  766),  a  writ  of  summons  was, 
by  mistake,  dated  the  4th  of  April,  the  prsecipe  being  dated  the  4th  of 
May ;  and  it  was  keid  that  a  Judge  had  power  to  order  an  amend- 
memi  of  the  writ,  so  as  to  make  it  correspond  with  the  praecipe. 
There  time  was  taken  to  consult  the  other  Judges,  and  Mr.  B.  Parke, 
in  ddivering  the  judgment  of  the  Court,  after  adverting  to  the  decision 
in  LaHm  v.  Watson,  said,  **  We  were  disposed  to  think  that  this 
amendment  might  be  made  under  the  Statutes  of  Amendment,  on  the 
ground  of  its  being  a  misprision  of  the  clerk.  We  wished,  however, 
to  come  to  a  uniformity  of  decision  on  the  point,  and  have  therefore 
consulted  the  Judges  of  the  Courts  of  Queen's  Bench  and  Common 
Pleas ;  and  the  result  is,  that  we  think  this  exception  also  may  be 
introduced,  that  an  amendment  may  be  made  by  which  a  writ  of 
summons  is  made  to  correspond  with  the  prsecipe."  In  Eccles  v.  Cole, 
(8  M.  &  W.  537  ;  S.  C.  1  Dowl.  34,  N.  S.),  the  Court  amended  a  writ 
qfsmmmous  by  altering  the  cause  of  action  stated  in  it  from  debt  to 
assumpsit;  upon  an  aflSdavit  that  the  cause  of  action  would  otherwise 
be  barred  by  the  Statute  of  Limitations.  In  that  case  it  did  not 
appear  that  any  step  in  the  action,  subsequent  to  issuing  the  writ,  had 
been  taken.  In  Ploch  and  Another  v.  Paeheeo,  (9  M.  &  W.  342 ; 
S.  C  1  Dowl.  380,  N.  S.),  the  application  was  to  discharge  the 
defendant  out  of  custody,  on  the  ground  that  the  writ  of  capias,  under 
which  he  was  arrested,  was  indorsed  to  levy  a  larger  sum  than  that 
mentioned  in  the  Judge's  order,  authorising  the  writ  to  issue ;  and 
the  plaintiff  applied  to  the  Court  to  amend  the  writ.  It  was  urged, 
on  the  part  of  the  defendant,  that  the  Court  would  not  amend  in  a 
I  fl£  that  kind,  where  it  was  not  even  alleged  that  the  Statute  of 
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Limitations  would  interyene,  and  Lakin  v.  Watson,  (2  Cr.  &  M.  686 ; 
S.  C.  4  Tyrw.  839 ;  2  Dowl.  633),  and  the  observations  of  Parke^  B., 
were  referred  to.  The  Court,  however,  nuide  the  amendmeiU,  sayings 
that  as  the  statute  I  &  2  Vict.  c.  110,  by  virtue  of  which  the  writ  issued* 
was  not  in  existence  when  the  case  referred  to  was  decided,  it  could 
not  well  form  one  of  the  exceptions  to  the  rule  there  laid  down.  It 
may  be  observed  that  that  bein^  a  capias  issued  under  the  authority 
of  the  1  &  2  Vict.  c.  1 10,  Lord  Abinger,  in  giving  judgment,  aeemt 
to  rely  on  the  authority  which  is  given  to  the  Court  under  the  nxth 
section  of  that  act,  to  make  what  order  in  the  matter  to  them  should 
seem  fit.  But  Mr.  Baron  Alderson  appears  to  have  decided  on  the 
ground  of  the  general  authority  of  the  Court.  In  Bitttm  v.  Clappertomp 
(9  M.  &  W.  473;  S.  C.  1  DowL  386,  N.  S.),  an  affidavit  of  debt 
described  the  plaintiff  as  "  W.  B.,  the  younger,"  but  in  the  capias  he 
was  called  "  W.  B."  only,  and  it  appeared  on  affidavit  that  his  father 
bore  the  same  name,  and  resided  in  the  same  town  as  himself.  Tlie 
Court  held  the  capias  bad,  but  permitted  the  plaintiff  to  amend  it  on 
payment  of  costs ;  Mr.  Baron  Alderson,  who  decided  the  case,  after 
consulting  the  other  Judges,  being  reported  to  have  said,  "The 
principle  acted  upon  by  the  Courts  appears  to  be  this,  that  an  amend* 
ment  will  not  be  allowed,  where  the  sole  object  is  to  save  costs ;  but 
where  the  refusal  to  amend  would  deprive  a  party  of  his  remedy, 
as  where  the  Statute  of  Limitations  would  apply  if  an  amendment 
were  not  made,  or  the  plaintiff  would  suffer  any  material  detriment 
if  the  defendant  were  discharged  out  of  custody,  there  the  Conrte 
will  allow  the  writ  to  be  amended.  The  present  case  falls  within  that 
principle,  for  it  involves  something  more  than  a  mere  question  of 
costs.  The  object  of  arresting  this  party  is,  to  carry  into  effect  the 
punishment  inflicted  under  the  Insolvent  Act,  to  which  the  defendant 
ought  to  submit."  In  fVUUams,  Executor,  v.  WiOiams,  (10  M.  &  W, 
476 ;  S.  C.  2  Dowl.  509,  N.  S.),  the  Court  aUowed  the  second  and 
subsequent  torit,  issued  to  save  the  Statute  of  Limitations,  to  be 
amended,  by  stating  therein  the  day  of  the  date  of  the  return  of  the 
writs,  after  demurrer  to  a  replication  setting  out  those  writs,  for  not 
containing  the  date  of  the  returns,  and  on  the  argument  of  which  the 
plaintiff  had  leave  to  amend  his  replication.  In  a  very  late  case. 
Brown  and  Another  v.  FuUerton,  {Ante,  vol.  2,  p.  251 ;  S.  C.  13  M.  &  W. 
556),  an  application  was  made  to  amend  the  writ  of  SMmmoma  and 
subsequent  proceedings,  by  adding  the  name  of  the  official  assignee 
to  that  of  the  plaintiffs,  who  were  assignees  of  a  bankrupt,  as  other- 
wise the  Statute  of  Limitations  would  be  a  bar.  The  case  was  verj 
fully  argued,  and  the  authorities  both  in  this  and  the  other  Courta 
referred  to;  and  time  was  taken  by  the  Court  to  consider  their 
decision,  with  the  view,  as  was  stated  by  the  Lord  Chief  Baron, 
of  consulting  the  other  Judges,  and  endeavouring  to  lay  down  some 
rule  of  practice  common  to  all  the  Courts.  The  Court,  however, 
afterwards  made  the  rule  absolute,  merely  stating  that  the  motion 
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was  one  "  in  accordance  with  the  precedents  in  this  Court."  They 
hare  since  acted  upon  this  decision  in  the  present  Term,  in  the  case 
of  Cuherw^  v.  Nugee,  {ante,  p.  30),  which  was  an  application  similar 
to  thai  in  Brown  amd  Another  v.  FuUerion, 

In  the  Court  of  Queen's  Bench  the  earliest  case,  since  the  Uniformity 
of  Process  Act,  is  that  of  Starr  and  Another  v.  Mount,  (2  Dowl.  417). 
There  the  application  was  to  discharge  the  defendant  as  to  a  writ  of 
detainer,  which  was  directed  "  to  the  marshal  of  our  prison  of  the 
Marshalsea,"  instead  of  "  to  the  marshal  of  the  Marshalsea  of  our  Court 
before  us ;"  and  the  Court  held  that  the  writ  was  had,  and  that  the 
prisoner  must  he  discharged.    It  does  not  appear  in  the  report  of  that 
case,  howeyer,  that  any  application  was  made  on  behalf  of  the  plain- 
tiffs to  the  Court  to  amend  the  writ    The  next  case  is  that  of  Frod- 
9kem  T.  AoiMi^  (4  DowL  569).    There  Mr.  J.  Patteson,  sitting  in  the 
Bail  Court,  ordered  the  amendment  of  the  indorsement  of  a  writ  qf 
noMMMw,  by  reducing  the  amount  to  the  sum  mentioned  in  the  par- 
ticulars, so  as  to  enable  the  plaintiff  to  try  the  case  before  the  sheriff. 
The  question  there,  however,  arose  quite  incidentally,  the  motion  being 
one  for  jadgment  as  in  the  case  of  a  nonsuit,  and  the  plaintiff  being 
wilUog  to  give  a  peremptory  undertaking  to  try  before  the  sheriff,  and 
it  did  not  appear  that  the  defendant  objected  to  the  amendment,  which 
may  therefore  be  taken  to  have  been  made  by  consent.    And  the 
same  observation  that  has  been  made  with  regard  to  the  case  of  Edge 
v.  Slum  and  Wife^  (2  Cr.,  M.  &  R.  415 ;  S.  C.  4  Dowl.  189),  applies 
also  to  this :  that  this  amendment  was  of  an  indorsement  rendered 
necessary  only  by  a  rule  of  Court,  not  by  statute.    In  Eubanke  v. 
Oipes,  (5  A.  &  £.  298 ;  S.  C.  6  N.  &  M.  799),  a  married  woman, 
living  apart  from  her  husband,  had  brought  replevin  in  her  own 
and  the  defendant  pleaded  her  coverture;  and  although  the 
I  was  one  of  great  oppression,  and  the  Court  expressed  a  willing- 
to  assist  the  plaintiff,  they  held  that  a  Judge  had  no  right  to 
make  an  order  to  amend  the  proceedings,  by  inserting  her  husband's 
name,  and  therefore  set  aside  an  order  so  made.     It  is  true,  that 
in  this  case,  the  Statute  of  Limitations  did  not  intervene,  nor  did 
it  in  the  first  mentioned  case  in  the  Exchequer;  and  that  here  the 
coverture  of  the  plaintiff  had  been  pleaded  in  abatement.     But  a 
defence  which  has  been  pleaded,  and  a  defence  which  is  available 
without  plea,  would  seem  to  stand  on  the  same  principle,  with  respect 
to  an  amendment  by  the  plaintiff,  for  it  cannot  be  presumed  that  a 
defendant  would  fail  to  take  an  objection  which  is  open  to  him.   This 
ease  was  decided  after  time  taken  by  the  Court  to  consider ;  and  it  is 
difficult  to  reconcile  the  principle  of  the  decision  with  the  cases  of 
Baker  and  Another  v.  Neaver,  (1  Cr.  &  M.  112  ;  S.  C.  1  Dowl.  616), 
and  Lakin  v  Wutson,  (2  Cr.  &  M.  6S5 ;  S.  C.  4  Tyrw.  839 ;  2  Dowl. 
633),  which  do  not  appear,  however,  to  have  been  brought  under  the 
notice  of  the  Court.    In  the  case  of  Roberts  v.  Bate,  (6  A.  &  E.  778), 
the  cases  in  the  Exchequer  were  referred  to  and  commented  upon. 
That  was  an  application  by  a  plaintiff  to  allow  a  writ  to  be  amended 
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^^ V ^     be  barred  by  the  Statute  of  Limitations.    There  the  defendants  had 

Wood  pleaded  the  non-joinder;  and  the  applicatum  to  amend  was  r^fttsedj 
Hume.  ^^d  Denman,  C.  J.,  saying,  "  The  earliest  decision  cited  in  favour  of 
this  proceeding  was  in  1832.  Since  the  time  o{  James  /.,  when  the 
Statute  of  Limitations  passed,  there  must  have  been  many  instances 
in  which  the  Courts  would  have  been  glad  to  grant  such  an  assist- 
ance, if  they  had  been  warranted  in  doing  so ;  but  it  is  only  of  late 
that  the  power  has  been  exercised.  The  case  of  Hwton  yJTke  InkabUoMU 
of  Stamford,  (I  Cr.  &  M.  773;  S.  C.  3  Tyrw.  869),  was  not  quite  an 
exercise  of  such  a  power ;  the  Court  there  merely  cured  a  slip  in  the 
naming  of  the  defendants.  But  amendments  of  this  nature  now 
prayed  for  were  allowed  in  Baker  v.  Neaver,  (1  Cr.  &  M.  113 ;  S.  G. 
3  Tyrw.  233),  and  Lakin  v.  fVatson,  (2  Cr.  &  M.  685  ;  S.  C.  2  DowL 
633 ;  4  Tyrw.  839).  Now,  I  have  every  possible  disposition  to  bow  to 
any  decision  adopted,  on  consideration,  by  the  Court  of  Exchequer,  or 
any  other  Court ;  but  I  doubt  the  power  of  the  Courts  to  do  any  such 
thing  as  was  there  done.  I  doubt,  whether  the  parties  named  on 
writs,  and  having,  by  the  manner  in  which  they  are  named,  certain 
defined  rights,  are  to  be  deprived  of  them  by  an  alteration  which  tha 
opposite  party  finds  necessary  in  consequence  of  his  own  mistake." 
lAttledale,  J.,  observes,  **  Some  instances  have  been  cited  of 
amendments  like  that  in  question,  permitted  by  the  Court  of 
Exchequer ;  but,  although  we  may  allow  informalities  or  mere  verbal 
mistakes  to  be  amended,  I  think  that  the  alteration  now  suggested 
(which  is  allowing  another  party  to  be  placed  on  the  record  ■■ 
defendant)  is  beyond  our  power.  Except  those  cases,  no  authority 
is  adduced,  since  the  time  of  James  /.  In  a  case  in  1  Bosanqaet 
and  Puller,  {Tabrum  v.  Tewnant,  1  B.  &  P.  481),  a  party  suing  on  a 
bond  was  allowed  to  amend  his  capias  ad  respondendum  by  insert- 
ing the  name  of  another  obligee ;  but  that  was  by  consent"  Paitesom, 
J.,  says,  "  The  only  case  directly  in  point  is  Lakin  v.  Waison,  (3  C^. 
&  M.  655 ;  S.  C.  2  Dowl.  633 ;  4  Tyrw.  839) ;  in  the  other  cases 
cited,  there  was  no  plea  in  abatement;  and,  except  in  one,  no  other 
party  was  added.  In  Lakin  v.  Watson,  the  Court  of  Exchequer  did 
allow  the  amendment ;  but,  with  all  respect  for  that  Court,  I  cannot 
see  why  the  amendment  should  be  permitted  for  the  purpose  of 
saving  the  Statute  of  Limitations,  more  than  on  any  other  account. 
There  are  many  affidavits  here,  stating  circumstances  which  are 
intended  to  weigh  in  point  of  equity,  and  thus  calling  upon  as  to 
exercise  a  jurisdiction  which  I  disclaim.  It  is  impossible  to  form  a 
just  opinion  on  facts  so  stated ;  and  this  shews  the  inconvenience 
attending  applications  of  such  a  nature.  In  one  report  of  the  last 
cited  case,  my  Brother  Parke  is  represented  to  have  said  that  the  Jndgea 
have  resolved  not  to  allow  an  amendment  of  this  kind  in  future, 
except  where,  by  a  refusal,  the  party  would  be  deprived  of  his  action. 
I  think  this  has  been  misunderstood.  There  was  some  discussion, 
how  far  writs  of  summons  should  be  amended  in  future ;  bnt,  as  to 
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have  no  doabt  this  is  a  mistake  in  the  report."    In  Palmer  v.  Beale     ^ v— ^ 

mtdAmotker,  (9  Dowl.  529),  the  plaintiff  had  joined  too  many  defendants.  Wood 
and  GO  die  caoae  coming  on  for  trial  withdrew  the  record,  and  afterwards  h  umb. 
appfied  lo  Mr.  J.  Coleridge,  sitting  in  the  Bail  Court,  to  amend  the  pro- 
eeeAffs  by  striking  out  the  name  of  one  of  the  defendants  out  of  all 
tiie  fyroceedings  snbseqaent  to  the  writ,  and  his  Lordship  granted  the 
ifpKeaium  on  the  authority  of  ColdweU  v.  Blake,  (3  Dowl.  656  ;  S.  C. 
3  Gr.,  M.  &  R.  249),  which  shews  that  the  plaintiff  may  issue  his  writ 
agiinst  serend  defendants,  and  declare  against  one  only.  It  did  not 
appear  in  that  case  that  the  Statute  of  Limitations  would  have  been  a 
bar  to  a  fresh  action.  This  decision  would  seem  to  be  in  accordance 
wiUi  the  principle  of  the  decision  in  Baker  and  Another  v.  Neaver,  (1  Cr. 
&  M.  113  ;  S.  G.  3  Tyrwh.  333 ;  1  Dowl.  61 6),  and  Lakin  v.  Watson, 
(3  Cr.  &  M.  685  ;  S.  G.  3  Dowl.  633;  4  Tyrwh.  839);  and  in  opposi- 
tion tothst  in  Embaadxy.  Owen,  (5  A.  &  £.  298;  S.  C.  6  N.  &  M.  799), 
die  first  and  last  of  which  cases  do  not  appear  to  have  been  referred  to. 
Ihecase,  however,  seems  to  have  been  chiefly  argued  as  to  the  power 
to  amend  the  writ,  which  was  not  amended.  In  Mavor  v.  Spalding, 
(Amie,  toL  1,  p.  878),  which  was  a  case  also  in  the  Bail  Court  before 
Mr.  J.  WiOianu,  the  aUas  and  phuies  writs  of  summons  were  regular, 
except  that  they  did  not  eontam  the  date  qf  the  return,  as  well  as 
fSbib  date  of  issuing  die  first  writ;  and  WUUams,  Executor  v.  Williams, 
(10  M.  8i  W.  174 ;  S.  G.  3  Dowl.  309,  N.  S.),  was  referred  to  by  the 
piaintifiT,  at  being  decided  after  the  present  writs  had  issued,  and 
being  the  first  case  shewing  that  the  indorsement  was  necessary; 
and  also  ae  an  authority,  that  the  Court  would  permit  the  amend* 
meat  lo  be  made.  Mr.  Justice  Williams,  probably  acting  upon  the 
aothority  of  that  case,  allowed  the  amendment.  In  the  subsequent 
case  of  Renme  v.  Bruce  {Ante,  vol.  2,  p.  946),  the  application  was  to 
diaefaaige  the  defendant  out  of  custody,  on  the  ground  that  the  copy 
ef  the  writ  qf  summons,  which  was  served  at  the  same  time  that  he 
was  arretted  under  the  capias,  did  not  shew  a  sufficient  writ  of 
mmmoiis  on  which  the  capias  could  be  founded,  and  also  that  the 
eopg  qf  the  writ  of  aqrias  was  defective;  Mr.  J.  Coleridge  refused 
to  wuke  nay  amendment  because  the  copy  was  the  act  of  the  party. 
The  learned  Jndge,  however,  in  the  course  of  his  judgment,  made 
dieae  obtervadons :  "The  cases  of  Plock  v.  Pacheco,  (9  M.  &  W.  342 ; 
S.  C.  1  Dowl.  380.  N.  S.),  and  Bilton  v.  Clapperton,  (9  M.  &  W.  473  ; 
S.  0.  1  Dowl.  386,  N.  S.),  were  cited,  and  I  entirely  agree  with  the 
prindplet  there  laid  down;  and  they  certainly  authorize  a  more 
fibend  exercite  of  the  power  of  amendment,  than  the  resolution  of 
dia  Jodget  mentioned  in  Lakin  v.  Watson,  (3  Cr.  &  M.  685 ;  S.  C. 
t  Dowl.  633 ;  4  Tyrwh.  839).  But,  unfortunately,  nothing  stated  in 
dia  affidant  ditdoses  anything  by  which  the  writ  of  summons  can, 
ID  diia  case,  be  amended;  I  should,  in  fact,  be  making  an  entirely 
aav  writ,  and  the  materials  would  be  supplied  merely  by  guess  work. 
In  the  first  of  diese  cases,  there  was  the  Judge's  order  for  the  arrest, 
TOL.   nr.  L  D.   &   L. 
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and  the  affidavit  of  debt,  by  which  to  amend,  and  that  is  relied  on 
by  Alderson,  B. ;  in  the  latter  there  was  the  affidavit  of  debt»  describing 
the  plaintiff  properly." 

In  the  Court  of  Common  Pleas,  a  case  of  Tabnm  v.  Tetmoit/,  (1  B.  & 
P.  481),  which  occurred  before  the  Uniformity  of  Process  Act.  is  often 
cited  as  an  authority,  for  the  exercise  of  a  similar  power  of  amendment 
to  that  adopted  in  Baker  and  Another  v.  Neaver,  (1  Cr.  &  M.  112 ;  S.  C. 
3  Tyrwh.  233  ;  1  Dowl.  6l6),  and  Lakin  v.  Watson,  (2  Cr.  &  M.  685  ; 
S.  C.  2  Dowl.  633 ;  4  Tyrwh.  839).  That  was  a  case  where  one 
obligee  in  a  joint  bond  having  sued  out  a  capias  against  the  obligor, 
and  taken  a  recognizance  of  bail  in  his  own  name  only,  afterwards 
sued  out  an  original  in  the  name  of  both  obligees,  and  then  applied 
to  the  Court  to  amend  both  the  capias  and  recognizance;  the  Court 
granted  the  former,  but  refused  the  latter  application.  That  part  of 
the  rule  which  related  to  the  former,  was  however,  made  absolute,  only 
by  consent  In  Trotiery.  Bass,  (1  Bing.  N.  C.  616;  S.  C.  1  Scott,  403; 
3  Dowl.  407),  the  Court  held,  that  a  Judge  had  no  anihoriti/  to  ammi 
the  indorsement  on  a  writ,  from  £25  to  £15.  lOs,,  so  as  to  bring  it 
within  the  sheriff's  jurisdiction,  and,  therefore,  set  aside  his  order. 
That  case  is,  however,  very  shortly  reported.  The  same  obserfa- 
tion,  which  applies  to  the  already  cited  cases  of  Edge  y.  Shaw  and 
Wife,  (2  Cr.,  M.  &  R.  4 15 ;  S.  C.  4  Dowl.  189)»  and  Frodshamy.  Rounds 
(4  Dowl.  569)>  applies  also  to  this,  that  the  indorsement  was  only 
necessary  by  rule  of  Court.  Storr  and  Another  v.  Watson,  (2  Scott, 
842),  was  a  case  where  the  Court  substituted  a  count  in  trover  for  a 
count  in  case,  giving  the  defendant  liberty  to  plead  afresh.  In  Holmes 
and  Another  v.  Pinney,  (6  Dowl.  627  ;  S.  C.  6  Scott,  346 ;  S.  C,  but 
mistake  in  report,  4  Bing.  N.  C.  454),  a  Banking  Company  had  brought 
their  action  in  the  name  of  two  of  their  officers,  whereas  the  Bank- 
ing Act,  the  7  Geo.  4,  c.  45,  s.  9,  required  it  should  be  in  the  name 
of  any  one ;  an  application  was  made  to  amend  the  record  by  striking 
out  the  name  of  one  of  the  plaintiffs,  and  Baker  and  Another  v.  Neaver, 
(1  Cr.  &  M.  112;  S.  C.  1  Dowl.  616;  3  Tyrwh.  233),  was  cited  as 
an  authority.  And  the  Court  allowed  the  amendment  to  be  made. 
Nothing  is  mentioned  in  that  case  about  amending  the  writ,  or  that 
the  Statute  of  Limitations  would  intervene.  In  Legge  v.  Bagd^ 
(8  Scott,  502;  S.  C.  6  Bing.  N.  C.  240;  8  Dowl.  272);  the 
Court  allowed  a  declaration  to  be  amended,  by  adding  a  count  in 
case  in  an  action  of  trover ;  but  expressly  guarded  themselvee  froa 
being  supposed  to  have  assented  to  the  amendment,  on  the  ground 
that  the  time  for  bringing  a  fresh  action  had  expired.  Nicdy.  Bofi^ 
(10  Bing.  339 ;  S.  C.  3  M.  &  Scott,  812 ;  2  Dowl.  761),  was  a  cast 
where  the  Court  discharged  the  d^endant  out  of  eustodg,  on  tht 
ground  of  a  variance  between  the  copy  and  writ,  which  latter  waa 
correct.  The  case  olByJield  v.  Street,  (10  Bing.  27 ;  S.  C.  3  M.  &  Seoti» 
406 ;  2  Dowl.  739),  and  the  subsequent  case  of  Copley  and  Amoiker 
y.  Medeiros,  {4nte,  vol.  2,  p.  74 ;  S.  C.  8  SioU,  N.  R.  172 ;  7  M.  & 
G.  426),  are  to  the  same  effect. 
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I^ASE.     The  first  count  stated,  that  before  and  at  the  loan  action 
time  of  the  committing  of  the  grievances,  &c.,  the  plaintiff  foVw  ia^ 
was,  and  fix)m  thence  hitherto  had  been,  and  then  was  the  frJngement  of 

the  copyngbt 

propnetor  of  the   copyright  in  a  certain  book,  to  wit,  a  of  a  certain 
musical  composition,  called,  &a  (giving  the  title,)  and  also  of  defendant 
the   copyright  of  and  in  a  certain  other  book,  being  a  Severidpleas 
musical  composition,  called,  &c.  (giving  the  title,)  and  also  of  den)  in^  that 
the   copyright  of  and   in   a  certain  other  book,  being  a  was  the  pro- 
musical  composition,  called,  &c.  (giving  the  title,)  and  also  of  copyright ;  ° 
Ae  copyright  of  and  in  a  certain  other  book,  being  a  ^^1^^-^^ 
musical  composition,  called,  &a  (giving  the  title,)  and  also  of  ^"^°?f 
the  copyright  of  and  in  a  certain  other  musical  composition,  were  first 
called,  &c.  (giving  the  title,)  which  said  several  books  had  been  6^g}|[nd ;  and 
and  were,  and  each  of  them  had  been  and  was,  first  printed  *****  thecopiw 

'  '^  complained  of 

and  published  in  that  part  of  the  United  Kingdom  of  Great  were  unlaw. 
Britain  and  Ireland  called  England,  and  which  said  several  BeU,  on 
books  had  been  and  were,  and  each  of  them  had  been  and  hy^thrpla?ntiff 
was,  first  published  within  twenty-eight  years  last  past,  and  ^  ^*^®  *^« 
which  said  copyrights,  and  each  and  every  of  them,  were  objections, 
sobaisting  at  the  several  times  of  the  committing  by  the  the  defendant's 
defendant  of  the  grievances  hereinafter  mentioned:  yet  |^he"&°6Vict 
the  defendant,  well  knowing  the  premises,  but  contriving,  c-  ^5,  s.  16. 
and  wrongfully  and  fi^udulently  intending  to  injure  the  the  alleged 
plaintiff,  and  to  deprive  him  of  the  gains,  profits,  emolu-  ^(^^  CUvii^ 
roent8,and  advantages  which  he  might  and  otherwise  would  ^^roa/^d 

so  far  back  as 
the  jtmr  1831,  k  was  tafficient  for  the  defendant  to  state  the  year  of  the  first  publication,  and 
that  it  was  not  neoetsarj  that  he  should  specif?  the  day  or  numth. 

But  that  he  was  honnd  to  sUte  the  name  of  the  party  whom  he  alleged  to  be  the  prnpn'eior 
ct/tnJpmUUker,  the  COb  of  the  work,  the  jdaee  where,  and  the  time  when,  the  first  publication 


Bdd  dio,  Alt  he  was  not  entitled  to  object  that  **  some  person  whose  name  is  to  the  defendant 
■kDomi,  and  not  the  plaintiff,  was  the  proprietor  of  the  said  copyright.'* 

Hot  ^  that  the  plamtiff  was  not  himself  the  author.  '* 

Hot  "that  the  worii  was  not  first  printed  or  published  fai  the  British  dominions.** 

Hot  that  the  plaintiff  nerer  acquired  any  title  by  assignment  "or  oikerwUe^**  to  the  copyright. 

Nor  that  there  was  no  "  vaUd**  assignment,  &e. 

Nor  *«  that  there  is  no  copyright  in  a  work  first  published  out  of  the  British  dominions,  vnder 
iol  efmoMtaims  a»  tke  bw^  in  question  were  pMiehed,** 

Bot  tibat  he  might  obiect  that  A.  B..  if  any  one,  and  not  tke  plaintiff,**  was  the  proprietor. 

And  that  at  the  time  of  committing  the  alleged  grievances  **  no  eopyrightT  in  the  work  "*  wae 

L   2 
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1846.  have  derived  and  acquired  from  his  said  books,  and  each 
and  every  of  them,  and  also  to  deprive  him  of  the  benefit 
of  his  said  respective  copyrights  therein,  and  each  and  every 
of  them,  heretofore,  and  after  the  passing  of  a  certain  act 
of  Parliament,  &c.,  (5  &  6  Vict  a  45,)  and  within  twelve 
calendar  months  next  before  the  commencement  of  this 
suit,  to  wit,  on,  &c.,  and  on  divers  other  days  and  times 
between  that  day  and  the  commencement  of  this  suit, 
wrongfully  and  injuriously,  and  without  the  consent  in 
writing  of  the  plaintifi;  so  being  the  proprietor  of  the  said 
copyrights,  and  each  and  every  of  them  as  aforesaid,  did,  in 
a  certain  part  of  the  British  dominions,  to  wit,  in  that  part 
of  Great  Britain  called  England,  print  and  cause  to  be 
printed  for  sale  divers,  to  wit,  20,000  copies  of  each  of  the 
said  books,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided.  Second  count :  And  the  defendant, 
further  contriving,  &c.,  within  twelve  calendar  months  next 
before  the  commencement  of  this  suit,  to  wit,  on  the  several 
days  and  times  aforesaid,  did,  wrongfully  and  injuriously, 
and  without  the  consent  in  writing  of  the  plaintifi;  so  being 
the  proprietor  of  the  said  copyrights,  and  of  each  and  every 
of  them  as  aforesaid,  in  that  part  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  called  England,  unlawfully 
publish  and  cause  to  be  published  divers,  to  wit,  20,000 
other  copies  of  each  of  the  said  books,  and  unlawfiilly 
expose  to  sale  and  hire,  and  cause  to  be  exposed  to  sale  and 
hire  divers,  to  wit,  20,000  other  copies  of  each  of  the  said 
books,  and  unlawfully  had  in  his  possession  for  sale  and 
hire  divers,  to  wit,  20,000  other  copies  of  each  of  the  said 
books,  then,  on  those  days  and  times  aforesaid,  well  knowing 
the  said  copies,  and  each  and  every  of  them,  to  have  been 
unlawfully  printed,  contrary  to  the  form  of  the  statute,  &c. 
Third  count :  And  the  defendant,  further  contriving,  &c., 
on  the  days  and  times  aforesaid,  did,  unlawfully  and  firauda- 
lently,  and  without  the  consent,  &c.,  in  that  part  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  called 
England,  unlawfully  print  and  cause  to  be  printed  for  sale 
and  hire  divers,  to  wit,  20,000  other  copies  of  each  of  the 
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said  books,  and  unlawfully  sell  divers,  to  wit,'20,000  other  1846. 
copies  of  each  of  the  said  books,  and  unlawfully  publish  boobey 
and  cause  to  be  published  divers,  to  wit,  20,000  other  "- 

copies  of  each  of  the  said  books,  and  unlawfully  expose  to 
sale  divers,  to  wit,  20,000  other  copies  of  each  of  the  said 
books.  By  means  of  the  committing  of  which  said  griev- 
ances by  the  defendant,  the  plaintiff  hath  been  and  is 
greatly  damnified  and  injured,  and  thereby  the  plaintiff  hath 
been  hindered  and  prevented  firom  selling  divers,  to  wit* 
50,000  copies  of  each  of  his  said  books;  and  his  said  copy- 
rightsi,  and  each  and  every  of  them,  have  been  and  are 
greatly  injured.     To  the  plaintiff *s  damage,  &c. 

The  defendant  pleaded :— Ist  Not  guilty.  2nd.  That 
pl^ntiff  was  not,  at  the  times  when,  &c.,  in  the  declaration 
mentioned^  or  at  any  or  either  of  them,  the  proprietor  of  the 
copyright  of  and  in  the  said  books  in  the  declaration 
mentioned,  or  of  any  or  either  of  them,  &c.  3rd.  That  the 
copyrights  in  the  said  books  in  the  declaration  mentioned 
were  not,  nor  were  any  or  either  of  them  subsisting,  in 
manner  and  form,  &c.  4th.  To  the  first  count;  that  the 
books  therein  mentioned  had  not  been  and  were  not,  nor 
bad  been  nor  were,  any  or  either  of  them,  first  printed  and 
published  in  that  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  called  England,  &c.  5th.  To  the  second 
count;  that  the  said  copies  therein  mentioned  had  not 
been  and  were  not,  nor  had  been  nor  were,  any  or  either  of 
them,  unlawfully  printed  in  manner  and  form,  &c.  6th.  To 
the  second  count ;  that  the  books  therein  mentioned  had  not 
been  and  were  not,  nor  had  been  nor  were,  any  or  either  of 
them,  first  printed  and  published  in  that  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  called  England,  in 
manner  and  form,  &a    7th.  To  the  last  count ;  a  similar  plea. 

The  defendant  had  delivered  with  his  pleas  a  notice  of 
objections^  as  required  by  the  5  &  6  Vict  c.  45,  s.  16,  upon 
which  the  plaintiff  had  taken  out  a  summons  before  a  Judge 
at  Chambers,  calling  on  the  defendant  for  a  further  and 
better  notice.  The  Judge  at  Chambers  made  an  order  for 
the  defendant  to  deliver  a  fiirther  and  better  notice^  and 
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1846.       directed,  that  in  the  event  of  the  plaintiflP  not  being  satisfied 

^^^^^    with  the  amended  notice,  he  should  apply  to  the  Court 

^'  The  following  was  the  amended  notice  as  delivered  under 

Davidson.       ,      ▼    t     ,         i 

the  Judge  s  order : — 

^^  The  following  are  the  objections  on  which  the  defendant 
means  to  rely  on  the  trial  of  this  action* 

1st  That  he  is  not  guilty  of  the  grievances  laid  to  his 
charge,  or  of  any  or  either  of  them. 

2nd.  That  at  the  time  of  the  committing  the  said  alleged 
grievances,  the  plaintiff  was  not  the  proprietor  of  the  copy- 
rights of  and  in  the  said  books  enumerated  in  the  declaration 
in  the  above  action,  or  of  any  or  either  of  them,  and  that 
no  person  whatsoever  was  the  proprietor  thereof,  inasmuch 
as  there  was  no  subsisting  copyright  in  any  of  the  said 
books. 

3rd.  That  at  the  time  of  the  committing  the  said  alleged 
grievances,  one  Vincenzo  Bellini,  if  any  one,  or  his  repre- 
sentative, if  he  were  dead,  and  not  the  plaintiff,  was  the 
proprietor  of  the  copyrights  of  and  in  the  said  books. 
That  at  the  time  of  the  committing  the  alleged  grievances 
one  Giovanni  Ricordi,  if  any  one,  or  his  representative,  if  he 
were  dead,  and  not  the  plaintiff,  was  the  proprietor  of  the 
said  copyrights.  That  at  the  time  of  the  committing  the 
alleged  grievances  same  person  whose  name  is  to  the  defend- 
ant unknown,  and  not  the  plaintiff,  was  the  proprietor  of 
the  said  copyrights.  That  the  books  in  the  declaration 
mentioned  were  first  published  abroad  a.  d.  1831,  and 
before  any  publication  by  the  plaintiff  or  any  other  person 
in  the  British  dominions,  but  at  what  part  of  that  year  the 
defendant  does  not  know;  and  that  the  said  first  publication 
of  the  said  books  was  at  Milan,  in  parts  beyond  the  seas, 
out  of  the  British  dominions. 

4th.  That  the  book  in  the  declaration  first  named  was  so 
first  published  with  the  title,  &c  (giving  the  title  at  length.) 
That  the  book  in  the  declaration  secondly  named  was  so  first 
published  at  Milan  with  the  title,  &c.  (also  giving  the  title.) 
That  the  book  in  the  declaration  thirdly  named  was  so 
first  published  at  Milan  with  the  title,  &c.  (^ving  the  title. ) 


Datioson. 
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lliat  the  book  in  the  declaration  fourthly  named  was  first       1846. 
puMished  at  Milan  with  the  title,  &C.  (giving  the  title.)   That    ^^^^^^^ 
the  book  in  the  declaration  fifthly  named  was  so  first  pub- 
lished at  Milan  with  the  title,  &c.  (giving  the  title.) 

5th.  That  all  the  books  in  the  declaration  named  were 
80  first  published  as  parts  of  one  book  in  Milan,  with  the 
title  **La,  Sonnambula  Melodramma  di  Felice  Roroani 
posto  in  Musica  dal  Mo.  Bellini  e  dal  medesmo  dedicato 
al  celebre  Signer  Francesco  Pollini,  Milano,  presso  Giovanni 
Ricordi.'' 

6th.  That  at  the  time  of  the  committing  of  the  said 
alleged  grievances  the  said  copyrights  in  the  said  books  in 
the  declaration  mentioned  were  not  subsisting. 

7th.  That  the  said  books  toere  noi  firtt  printed  or  pub^ 
hiked  m  the  British  domimam. 

8th.  That  the  said  books  were  not  the  works  or  com- 
position of  any  natural  bom  subject,  or  of  any  British 
aothor  or  naturalised  person  or  denizen,  but  were  the  works 
and  composition  of  an  alien,  who  was  the  author  thereof, 
to  wit,  of  the  said  Bellini,  and  who  composed  the  same  out 
of  the  said  British  dominions. 

9th.  That  the  copies  mentioned  in  the  second  count  of 
the  declaration  had  not  been  unlawfully  printed  as  in  the 
said  count  is  alleged. 

10th.  That  the  plaintifi^  was  not  himself  the  author^  and 
never  acquired  any  title  by  assignment  or  otherwise  to  any 
of  the  said  copyrights. 

11th.  That  there  was  no  valid  assignment  of  the  copy- 
right firom  the  said  Vincenzo  Bellini  or  Giovanni  Ricordi, 
or  the  representatives  of  either  of  them,  or  by  any  other 
penon  to  the  plaintifi^,  or  to  any  one  under  whom  he 
claims. 

12th.  That  there  is  no  copyright  in  a  work  first  published 
oat  of  the  British  dominions,  under  such  circumstances  as  the 
books  in  question  were  published. 

13th.  That  the  plaintiff  made  his  copies  firom  plates 
engmved  abroad. 

Dated,  &c.  Above  are,  &c. 
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A  rule  nisi  having  been  obtained,  calling  on  the  defendant 
to  shew  cause  why  the  above  notice  of  objections  should  not 
be  amended,  with  costs, 

Cramptan  shewed  cause.  The  defence  is  bona  fide,  and 
all  that  the  defendant  seeks  is  to  have  hb  notice  in  such  a 
shape  as  to  be  able  to  avail  himself  of  his  defence  at  the 
trial.  The  defendant  says,  that  there  is  no  copyright  in  the 
work  in  England,  it  being  first  published  at  Milan  in  1831. 
Since  the  recent  Copyright  Act,  it  is  in  the  power  of  any 
person,  by  entering  a  work  in  the  register  book  at  Stationers' 
Hall,  to  clothe  himself  w^ith  the  prima  fiicie  ownership,  and 
to  force  any  one  publishing  it,  to  prove  that  he  is  not 
entitled  to  the  copyright  of  the  work.  The  defendant, 
therefore,  is  placed  in  a  difficult  position,  and  the  Court 
will  not  increase  the  inconvenience  thus  cast  on  him  by  a 
strict  construction  of  the  notice,  which  by  the  5  &  6  Vict, 
c.  45,  s.  16  (a),  he  is  obliged  to  give.     By  that  section  no 


(a)  5  &  6  Vict.  c.  45,  s.  16. 
"That  after  the  passing  of  this 
act,  in  any  action  brought  within 
the  British  dominions  against  any 
person  for  printing  any  such  book 
for  sale,  hire,  or  exportation,  or 
for  importing,  selling,  publishing, 
or  exposing  to  sale  or  hire,  or 
causing  to  be  imported,  sold, 
published,  or  exposed  to  sale  or 
hire,  any  such  book,  the  defendant 
on  pleading  thereto,  shall  give  to 
the  plaintiff  a  notice  in  writing  of 
any  objections  on  which  he  means 
to  rely  on  the  trial  of  such  action ; 
and  if  the  nature  of  his  defence 
be,  that  the  plaintiff  in  such  action 
was  not  the  author  or  first  pub- 
lisher of  the  book  in  which  he 
shall  by  such  action  claim  copy- 
right, or  is  not  the  proprietor  of 
the  copyright  therein,  or  that 
some  other  person  than  the  plain- 
tiff was  the  author  or  first  pub- 


lisher of  such  book,  or  is  the  pro- 
prietor of  the  copyright  therein, 
then  the  defendant  shall  specify 
in  such  notice  the  name  of  the 
person  who  he  alleges  to  hav« 
been  the  author  or  first  publisher 
of  such  book,  or  the  proprietor  of 
the  copyright  therein,  together 
with  the  title  of  such  book,  and 
the  time  when  and  the  place 
where  such  book  was  first  pub- 
lished, otherwise  the  defendant 
in  such  action  shall  not  at  the 
trial  or  hearing  of  such  action  be 
allowed  to  give  any  evidence  that 
the  plaintiff  in  such  action  was 
not  the  author  or  first  publisher 
of  the  book  in  which  he  claims 
such  cop3rright  as  aforesaid^  or 
that  he  was  not  the  proprietor  of 
the  copyright  therein ;  and  at 
such  trial  or  hearing  no  other 
objection  shall  be  allowed  to  be 
made  on  behalf  of  such  defendant 
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Other  defence  is  permitted  to  be  given  in  evidence  than  1H46. 
ihose  specified  in  the  notice  of  objections.  The  defendant,  Boosby 
therefore,  ought  to  be  enabled  to  put  upon  hb  notice  of  ^' 
objections  every  defence  which  in  point  of  law  is  an  answer 
to  the  action*  The  gist  of  hb  defence  is,  that  no  one  in 
this  countiy  has  anj  right  to  the  copyright.  The  third 
objection,  therefore,  that  one  Bellini,  *Mf  any  one,^  is  the 
proprietor,  and  one  Ricordi,  **  if  any  one,"  is  the  proprietor 
of  the  copyright,  gives  the  plaintiff  all  the  information 
which  the  defendant  can  reasonably  be  expected  to  give. 
It  would  be  a  great  hardship  if  a  party  might  maintain  an 
action  for  infiingement  of  copyright,  and  the  defendant 
were  not  allowed  to  shew  that  it  was  first  published  abroad, 
merely  because  he  was  not  acquainted  with  the  correct 
name  of  the  person  first  publishing  abroad.  The  defendant, 
therefore,  should  be  permitted  to  say,  that  ^*  some  person 
whose  name  is  to  the  defendant  unknown,  and  not  the 
plaintiff,  was  the  proprietor  of  the  copyright."  [fViffk^ 
many  J. — ^It  may  be  a  hardship  upon  the  defendant,  but 
the  act  is  imperative,  that  if  his  defence  be  that  the  plaintiff 
''is  not  the  proprietor,"  then  he  ^^ shall  specify  in  such 
notice  the  name  of  the  person  who  he  alleges  to  have  been 
the  aathor  or  first  publisher  of  each  book,  or  the  proprietor 
of  the  copyright  therein."]  Here  the  defendant  seeks  to 
shew  not  so  much  that  another  person  is,  as  that  the  plaintiff 
is  not,  the  proprietor ;  a  defence  seemingly  not  embraced 
by  that  section.  IfFiffhtmaUy  J. — I  am  clearly  of  opinion 
that  this  general  form  of  objection  will  not  suffice.  The 
Copyright  Act  throws  on  a  defendant,  if  he  seek  to  defend 
the  infiringcment,  on  the  ground  that  the  plaintiff  is  not  the 
proprietor,  the  onus  of  shewing  who  is,  in  order  that  the 


than  the  objections  stated  in  snch  or  give  in  evidence  in  support  of 

noticev  or  that  any  other  person  his  defence  any  other  book  than 

WM  the  author  or  first  publisher  one  substaotially  corresponding 

of  soeh  book,  or  the  proprietor  of  in  title,  time,  and  place  of  pub- 

the  copyright  therein,  than  the  lication  with  the  title,  time,  and 

person  specified  in  such  notice,  place  specified  in  such  notice." 
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1846.        plaintiff  may  not  be  taken  by  surprise  at  the  trial     The 
BoosBY       ^ords   **  some  person  whose  name   is   to  the  defendant 
^    ^'  unknown,"  &c.,  must  be  struck  out.    The  defendant  must 

also  give  "  the  title"  of  the  book,  and  the  "  time  when,* 
and  "  the  place  where"  first  published ;  and  make  it  part 
of  the  same  objection  in  which  the  name  of  the  first 
publisher  is  given.] 

With  respect  to  the  date,  it  is  submitted  that  is  described 
with  sufficient  certainty  by  the  year.  It  would  be  often 
impossible  for  the  defendant  to  tell  the  exact  date  when 
the  first  publication  took  place. 

Bovilly  in  support  of  the  rule.  The  Copyright  Act  gives 
the  party  making  the  entry  in  the  register  book  of  the 
Stationers'  Company  the  prim&  facie  proprietorship  against 
the  world.  And  the  intention  of  the  Legislature  no  doubt 
was,  that  a  defendant  seeking  to  set  up  the  title  of  another 
to  the  copyright,  should  give  the  same  particulars  to  the 
plaintiff  as  he  would  be  bound  to  do  to  the  world,  if  he 
entered  it  in  the  registry  book  under  sect.  13  (a).  He 
ought,  therefore,  to  give  the  name  of  the  party  whom  he 

(a)  5  &  6  Vict.  c.  45,  8.  13.  to  the  officer  of  the  said  company ; 
"  That  after  the  passing  of  this  and  that  it  shall  be  lawful  for 
act  it  shall  be  lawful  for  the  pro-  every  such  registered  proprietor 
prietor  of  copyright  in  any  book  to  assign  his  interest,  or  any 
heretofore  published,  or  in  any  portion  of  his  interest  therein, 
book  hereafter  to  be  published,  by  making  entry  in  the  said  book 
to  make  entry  in  the  registry  book  of  registry  of  such  assignment, 
of  the  Stationers'  Company  of  and  of  the  name  and  place  of 
the  title  of  such  book,  the  time  abode  of  the  assignee  thereof,  in 
of  the  first  publication  thereof,  the  form  given  in  that  behalf  in 
the  name  and  place  of  abode  of  the  said  schedule,  on  payment  of 
the  publisher  thereof,  and  the  the  like  sum;  and  such  assign- 
name  and  place  of  abode  of  the  ment  so  entered  shall  be  effectual 
proprietor  of  the  copyright  of  the  in  law  to  all  intents  and  pur- 
said  book,  or  of  any  portion  of  poses  whatsoever,  without  being 
such  copyright,  in  the  form  in  subject  to  any  stamp  or  duty,  and 
that  behalf  given  in  the  schedule  shall  be  of  the  same  force  and 
to  this  act  annexed,  upon  pay-  effect  as  if  such  assignment  had 
ment  of  the  sum  of  ^ve  shillings  been  made  by  deed." 


Davidson. 
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allies  to  be  proprietor,  the  date  and  the  place  of  the  first  1846. 
pablication.  [fVyfhtmaTij  J. — ^I  have  already  said  that  I  Boosky 
think  that  the  name  must  be  given.]  The  tenth  objection 
that  the  plaintiff  is  not  the  author  or  proprietor,  must  also  be 
expunged,  [fflffhtmanj  J. — The  eleventh  objection  denies 
the  title  by  assignment,  and,  therefore,  I  think  that  the 
tenth  must  come  out.]  The  date  of  the  month  of  the  first 
publication  should  be  given.  [fVytUman,  J. — Suppose  a 
witness  were  to  say  he  saw  it  at  Milan  in  1831,  but  in  what 
part  of  that  year  he  could  not  tell  ?  I  think  you  cannot 
demand  a  more  precise  date  in  a  case  like  the  present.] 
The  twelfth  objection  should  be  amended.  [fflfftUmant  J. 
— ^The  defendant  must  leave  out  the  words  **  under  such 
circumstances  as  the  books  in  question  were  published.**] 
And  the  seventh  objection  must  also  be  struck  out,  and  the 
word  vaBd  firom  the  eleventh. 

WiOHTHAN,  J. — The  rule  must  be  absolute  to  amend 
the  notice  of  objections  in  the  particulars  referred  ta 

Rule  absolute  (a). 

(a)  CSosts  to  be  costs  in  ihe  cause.  The  notice  of  objections  as 
amended,  were  in  the  following  form : — 

Firat.  That  he  is  not  guilty  of  the  grierancea  laid  to  his  charge,  or 
of  any  or  either  of  them. 

Second.  That  at  the  time  of  the  committing  the  said  alleged 
grieTancee,  neither  the  plaintiff  nor  any  one  else  was  the  proprietor 
of  the  copyrights  of  and  in  the  said  books  enumerated  in  the  declara- 
tion in  the  above  action,  or  of  any  or  either  of  them,  inasmuch  as 
there  was  no  snbeisting  copyright  in  any  of  the  said  books. 

Third.  That  at  the  time  of  the  committing  the  said  alleged 
grievances,  one  Vincenxo  Bellini,  if  any  one,  or  his  representative,  if 
he  were  dead,  and  not  the  plaintiff,  was  the  proprietor  of  the  copy- 
rights of  and  in  the  said  books.  That  at  the  time  of  the  committing 
of  the  alleged  grievances,  one  Giovanni  Ricordi,  if  any  one,  or  his 
rapreseotatiye,  if  he  were  dead«  and  not  the  plaintiff,  was  the  proprietor 
of  the  said  copyrights. 

Fourth.  That  the  books  in  the  declaration  mentioned  were  first 
published  abroad  by  the  said  Giovanni  Ricordi  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-one,  and  before  any  publication 
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181().         by  the  plaintiff  or  any  other  person  in  the  British  domimons,  but  at 

^^ ^^ '     what  part  of  that  year  the  defendant  does  not  know,  and  that  the 

iioosKV  g^ij  gj.^^  publication  of  the  said  books  was  at  Milan,  in  parts  be]rond 
Davidson,  ^be  seas,  out  of  the  British  dominions.  That  the  book  in  the  declara- 
tion first  named  was  so  first  published  with  the  title  (giving  the  title.) 
That  the  book  in  the  declaration  secondly  named  was  so  first  pub* 
lished  at  Milan  with  the  title,  &c.,  (giving  the  title.)  That  the  book 
in  the  declaration  thirdly  named  was  so  first  published  at  Milan  with 
the  title,  &c.,  (giving  the  title.)  That  the  book  in  the  declaratkm 
fourthly  named  was  so  first  published  at  Milan  with  the  title,  &c., 
(giving  the  title.)  That  the  book  in  the  declaration  fifthly  named  was 
so  first  published  at  Milan  with  the  title,  &c.,  (giving  the  title.) 

Fifth.  That  the  said  books  were  first  published  abroad  under  the 
respective  titles,  and  at  the  time  and  place  last  aforesaid,  by  the  said 
Vincenzo  Bellini. 

Sixth.  That  all  the  books  in  the  declaration  named  were  first  pob- 
lished  by  the  said  Giovanni  Ricordi  in  the  year  1831,  and  before  any 
other  person  in  the  British  dominions,  but  at  what  part  of  the  year 
defendant  does  not  know,  as  parts  of  one  book  in  Milan,  with  the 
title  "  La  Sonnambula  Melodramma  di  Felice  Romani  posto  in  Monea 
dal  Mo*.  Bellini  e  dal  medesmo  dedicato  al  celebre  Signor  Francesco 
Pollini,  Milano,  presso  Giovanni  Ricordi." 

Seventh.  That  all  the  books  in  the  declaration  mentioned  were  first 
published  by  the  said  Vincenzo  Bellini  as  parts  of  one  book,  under 
the  title  and  at  the  time  and  place  last  aforesaid. 

Eighth.  That  at  the  time  of  the  committing  the  said  allied 
grievances,  no  copyright  in  the  said  books  in  the  declaration  men- 
tioned, or  in  any  of  them,  was  subsisting. 

Ninth.  That  the  said  books  were  not  the  works  or  composition  of 
any  natural  born  subject,  or  of  any  British  author  or  naturalised  person 
or  denizen,  but  were  the  works  and  composition  of  an  alien,  who  was 
the  author  thereof,  to  wit,  of  the  said  Bellini,  and  who  composed  the 
same  out  of  the  British  dominions. 

Tenth.  That  the  copies  mentioned  in  the  second  count  of  the 
declaration  had  not  been  unlawfully  printed  as  in  the  said  connt  is 
alleged. 

Eleventh.  That  there  was  no  assignment  of  the  copyright  from  the 
said  Vincenzo  Bellini  or  Giovanni  Ricordi,  or  the  representatives  of 
either  of  them,  or  by  any  other  person  to  the  plaintiff,  or  to  any  one 
under  whom  he  claims. 

Twelfth.  That  there  is  no  copyright  in  a  work  first  published  out 
of  the  British  dominions. 

Thirteenth.  That  plaintiff  made  his  copies  from  plates  engimved 
abroad. 


[mOHAKLMAS  TERM,   9   VICT.    1845.] 


BoTTOMLEY  V.  BucKLEY  and  Another  (a). 

L  HIS  was  a  rule  caUing  on  the  defendants  to  shew  cause  Mrhere  in 
why  the  pWntiff  should  not  have  until  the  next  Term  to  J^Ytiw'' 
move  to  set  amde  the  award  in  this  cause,  and  why  the  said  *^f^^  ^'^'' 
rule,  when  granted,  should  not  be  drawn  up  as  of  this  day,  •^ mtAnnuM, 
and  why  the  said  defendants  or  their  attorney  should  not  reference  does 
make  the  order  of  reference  a  rule  of  this  Court,  or  why  "^i^jj^  ^ 
the  defendants  or  their  attorney  should  not  forthwith  file  f^^^^  P*^7* 

''  but  the  part? 

with   the  Masters  of  this  Court   the   original  order  of  boMingit 
reference  made  in  this  cause,  in  order  that  the  same  may  the  benefiTof 
be  made  a  rule  of  Court.  ^,  Pf^ies, 

and  IS  hound 

It  appeared  from  the  a£Bdavits  in  support  of  the  rule,  to  produce  it 

1  «  .  .  ,  /.,.!>"  o"J«f  to  its 

that  this  was  an  action  on  the  case  for  obstructing  the  being  made  a 
working  of  a  mill,  by  erecting  a  weir  in  a  river,  to  a  greater  where  a^ 
height  than  the  defendants  were   entitled  to  da     The  •I'binimon 

"^  was  by  order 

defendants  had  pleaded  the  general  issue.     After  issue  of  reference 
joined,  a  Judge's  order,  of  the  date  of  the  16th  of  April,  Ind  the^de!-'' 
1844^  was  made  by  consent,  "  that  the  said  cause,  and  also  J^S^f^vou^ 
all  matters  in  difference  between  the  parties  respecting  a  ^^l/^^^^  ^^ 
certain  weir  mentioned  in  the  declaration,  should  be  re-  possession  of 
ferred  to  the  award,"  &c  of  two  arbitrators,  with  power  to  [efere^ce,***^ 
appoint  an  umpire,  by  memorandum  under  their  hands,  to  ^^^  although 
be  indorsed  on  the  said  order.     The  arbitrators  to  make  the  plaintifl( 
their  award  on  or  before  the  last  day  of  Easter  Term  then  mtkin^  it  a 
next  ensuing,  or  on  or  before  such  further  or  ulterior  day  Si^it  was*^ 
as  the  said  arbitrators,  or  any  two  of  them,  should  ultimately  ^^^^  ^  ™ove 

J..-.  ..  ,  1.1         i  ,       within  the 

appomt  and  signify  m  wnting  under  their  hands,  to  be  time  ordinarily 

limited  for 
sotting  aside 

(«)  Thi«  ease  wa«  accidentany  omitted  in  its  proper  place.  the*Court* 

ordered  the 
defendants 
dAer  to  make  the  order  of  reference  a  rule  of  Court,  or  to  file  it  with  one  of  the  Masters, 
•o  aa  to  eoaUe  the  plaintiff  to  make  it  a  rule  of  Court,  and  allowed  the  plaintiff  to  move  to  set 
the  award  aiide  m  a  nbaequent  Term,  ntmc  pro  tunc. 
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[1845.]     indorsed  on  the  said  order;  or  the  said  Court  of  Queen^s 
BoTTOMLEY    ^®"ch,  or  ooe  of  the  Judges  thereof,  should  order.     That 
»•  the  arbitrators  accordingly  appointed  an  umpire  by  memo- 

and  Another,  randum  under  their  hands,  indorsed  on  the  order.  That 
by  several  indorsements  on  the  said  order,  the  arbitrators 
duly  enlarged  the  time  of  making  their  award  to  the  14th 
of  April,  1845.  That  on  or  about  the  29th  of  March,  1845, 
the  defendants'  attorney  called  on  the  plaintiff's  attorney, 
and  stated  that  the  umpire  had  not  been  able  to  make  his 
award,  and  requested  the  plaintiff's  attorney's  consent  to  a 
further  extension  of  time,  and  the  latter  accordingly  gave 
a  written  consent  for  fourteen  days  further  time  for  making 
the  award.  That  upon  the  15th  day  of  April,  the  attorney 
for  the  plaintiff  was  informed  by  the  defendants'  attorney 
that  the  award  had  been  made,  and  was  lying  at  the  office 
of  Messrs.  Worthington  and  Hamilton,  the  attorneys  of  the 
umpire.  That  accordingly  he  went  there  for  the  purpose 
of  taking  it  up,  and  then  offered  to  take  it  up,  and  to  pay 
for  the  same,  but  that  Messrs.  Worthington  and  Hamilton 
refused  to  deliver  it  up,  alleging  that  they  considered  that 
it  belonged  to  the  defendants.  That  he  subsequently 
waited  on  them  to  obtain  back  the  order  of  reference,  whidi 
contained  the  several  indorsements  enlarging  the  time  for 
making  the  said  award,  when  he  was  informed  that  the 
same  had  been  delivered  to  the  defendant's  attorney,  with 
the  original  award.  That  on  the  5  th  of  May  he  waited 
upon  the  defendant's  attorney  and  requested  him  to  return 
the  said  original  order  of  reference.  The  defendant's 
attorney  at  first  denied  it  was  in  his  possession,  but  after- 
wards refused  to  give  it  up ;  and  when  applied  to  for  a 
copy  of  the  order  of  reference  with  the  indorsements  upon 
it,  he  promised  to  give  a  copy ;  but  learning  that  the  object 
was  to  have  it  made  a  rule  of  Court,  he  said  he  would  send 
up  the  original  order  to  his  town  agents,  to  deal  with  it  as 
they  might  think  proper.  That  upon  calling  on  the  6th  of 
May  at  the  town  agents  of  the  defendants'  attorney,  they 
admitted  that  they  had  received  the  order  of  reference  from 
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the  defendants*  attorney,  but  refused  to  give  it  up;  bat      [1845.1 
promiaedy  if  upon  looking  over  the  papers  they  found  them    bottomlby 
to  be  correct,  that  they  would  themselves  get  the  order      buciley 
made  a  rule  of  Court  in  the  course  of  the  day.     That  in   ud  AnotlMr. 
the  evening  of  the  same  day,  upon  calling  again,  they  saw 
the  clerk  of  the  town  agents,  who  acknowledged  that  it 
had  not  been  made  a  rule  of  Court,  and  refused  to  give  it 
up  to  the  plaintiff  for  that  purpose.     The  affidavits  also 
negatived  that  the  order  had  been  made  a  rule  of  Court, 
and  Viewed  that  the  award  was  bad  for  an  excess  of 
aathority  in  the  arbitrator,  in  awarding  on  a  matter  not 
in   difference  between  the  parties,  nor  included  in  the 
aobmianon. 

In  Easter  Term,  1846,  Watson  obtained  the  above  rule 
on  the  7th  of  May. 

The  affidavits  in  answer  denied  that  the  only  matter  in 
difference  between  the  parties  was  that  alleged  on  the  part 
of  the  plaintiff,  and  shewed  the  grounds  on  which  the  de- 
fendants contended  that  the  award  might  be  sustained.  They 
stated  that  the  attorneys  of  the  umpire  had  refused  to  give  up 
the  award  when  the  plaintiff^s  attorney  applied  for  it  on  the 
17th  of  April,  only  because  they  understood  that  an  arrange- 
ment had  been  made  between  the  attorneys  on  both  sides  to 
attend  together  to  take  up  the  award  on  the  18th  of  April, 
which  was  in  point  of  fact  the  case.  They  shewed  also, 
that  upon  the  second  interview  on  the  6th  of  May,  the 
clerk  of  the  defendants'  town  agents  stated  as  the  reason 
for  not  having  got  the  order  of  reference  made  a  rule  of 
Court,  that  upon  looking  over  the  papers  it  was  found  that 
there  vrere  no  affidavits  verifying  the  indorsements  of  the 
enlargement  of  the  time  of  making  the  award ;  that  a  letter 
was  written  by  that  evening's  post  to  the  defendants' 
attorney  to  send  up  the  necessary  affidavits.  That  they 
did  not  then  give  up  the  rule  to  the  plaintiff's  attorney ; 
because  if  made  a  rule  of  Court,  it  would  not  enable  the 
defendants  to  enforce  the  performance  of  the  award  if  it 
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[1845.]      should  become  necessary^  unless  the  indorsements  enlarging 

g^^^j^    the  time  for  making  the  award  were  also  made  a  part  of 

o-  the  rule.     The  affidavits  also  stated  that  the  parties  were 

BtrCKJ^EY  ,  ,    '^ 

«nd  Another,  not  aware  of  the  award  having  been  made  till  the  15th  of 
April,  and  that  it  was  taken  up  by  the  defendants'  attorney 
on  the  18th  of  April;  and  they  stated  some  reasons  for 
believing  that  the  plaintiff's  attorney  was  aware  of  the 
effect  of  its  contents  on  the  16th  of  April. 
In  Michaelmas  Term,  1845, 

Jervis  shewed  cause.  [He  objected,  first,  that  as  the  rule 
only  asked  for  the  plaintiff  to  have  till  the  next  Term 
(Trinity  Term)  to  move  to  set  aside  the  award,  and  that 
Term  had  elapsed,  the  Court  would  not  grant  a  rule  which 
would  be  of  no  effect  when  granted.  But  the  Court 
intimated  that  they  thought  they  had  power  to  mould  the 
rule  accordingly,  as  it  had  stood  over  by  consent.  Upon 
which  he  did  not  further  press  that  objection.]  He  then 
contended  that  the  defendants  had  done  all  that  they  could 
be  required  to  do,  in  offering  to  make  the  order  a  rule  of 
Court  as  soon  as  they  got  the  proper  affidavits.  It  could 
not  be  expected  that  they  should  make  it  a  rule  of  Court 
in  such  a  way  as  would  enable  the  plaintiff  to  move  to  set 
it  aside,  but  not  authorize  them  to  move  to  enforce  it  K 
it  were  objected  that  by  the  delay  thus  created  the  plaintiff 
had  been  deprived  of  the  power  of  moving  to  set  aside  the 
award  within  the  time  limited  for  such  motions,  the  plaintiff 
could  only  blame  himself  for  lying  by  till  the  5th  of  May 
before  he  made  any  application  for  that  purpose.  The  time 
has  now  elapsed  within  which  a  motion  to  set  aside  the 
award,  can  be  made. 

Watson^  in  support  of  the  rule.  The  plaintiff  has  been 
guilty  of  no  delay.  [Patteson^  J. — How  do  you  account  for 
the  interval  between  the  15th  of  April  and  the  5  th  of  May?] 
The  plaintiff  could  not  take  steps  for  setting  aside  the 
award  until  he  was  aware  of  its  terms.     He  applied  to  the 
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nrnpire  to  take  up  the  award,  and  was  refused.    He  went      [1845.] 
again  and  demanded  the  order  of  reference,  and  found  it  had    3^^^^^,^ 
been  handed  over  to  the  defendants.     He  then  iroes  to  the      _  ^' 

.  BOCKLEY 

defendants'  attorney  and  asks  for  the  order  of  reference,  in  and  AnotlMr. 
order  to  make  it  a  rule  of  Court;  and  instead  of  being 
informed  by  them  that  they  will  not  make  it  a  rule  of 
Court  in  time  for  him  to  move,  they  keep  him  in  negotiation 
till  the  last  day,  when  he  makes  the  present  application  to 
the  Court.  The  defendants  have  no  right  to  retain  the 
order  of  reference.  It  belongs  as  much  to  the  plaintiff  as 
to  them.  [Pattesanf  J. — ^It  is  a  document  held  for  the  benefit 
(^  both  parties.]  This  is  not  strictly  the  case  of  a  sub- 
mission under  the  statute  (a),  and,  therefore,  the  Court  has 
power  to  allow  the  motion  to  be  made  after  the  Term  has 
dapeed.  The  case  of  Rogers  v.  DalUmore  (&),  is  an 
aathority  for  that  position.  The  marginal  note  in  that 
case  is  ^  the  Court  is  not  limited  by  time  firom  setting 
adde  an  award  founded  on  a  submission  by  rule  of  Court 
in  an  action  pending,  where  there  has  been  a  plain  mistake 
of  the  arbitrator,  although  the  application  be  not  made  in 
the  Term  next  after  the  making  of  the  award.  But  in 
ordinary  cases  they  will  look  to  the  limitation  of  time 
given  by  the  statute  9  &  10  W.  &  M.  c.  15,  as  a  rule  to 
guide  their  discretion  as  to  the  time  of  reviewing  awards.** 
[PaUesanf  J.,  referred  to  Re  Perring  (c),  where  it  was  held 
that  if  finom  the  misconduct  of  one  of  the  parties  to  an 
award,  the  submission  could  not  be  made  a  rule  of  Court 
so  as  to  enable  the  opposite  party  to  make  it  a  rule  of 
Court  before  the  .last  day  but  one  of  the  first  Term  after 
the  award,  the  Court  would  enlarge  the  time  for  a  motion 
to  set  it  aside  until  the  following  Term.]     The  excuse 


(c)  See  Hmfward  y.  PhilUpt^  471.     See  Hemsuwrth  v.  Brian, 

6  A.  &  EL  119;  S.  C.  1  N.  &  P.  7  M.  &  6.  1009;  S.  C.  8  Scott. 

288.  Attekby  y.  Prtmdioek,A  Dowl.  N.  R.  842. 
54.    Mowre  y.  Builm^  7  A.  &  £.         (c)  3  Dowl.  98.    See  Ae  Plewt 

59fti  S.C.  2N.  &P.436.  Md  Middkt(m,   6   Q.   fi.    848, 

(b)  6  Tiont   111;   1  Marsh,  n.  (e). 

YOU  IT.  M  D.  &  L. 
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[1845.]     alleged  by  the  defendants'  town  agents,  that  they  had  not 

BoTTOMLEY   ^^  sffidavits  verifying  the  enlargement  of  time  for  making 

g  '*  the  award,  is  clearly  insufficient,  as  fiu:  as  the  plaintiff  is 

And  Another,  concerned ;  for  in  moving  to  set  aside  an  award,  the  party 

moving  is  not  bound  to  make  the  enlaigement  part  of  the 

rule  of  Court 

Cur.  adv.  vult 

Patteson,  J. — ^I  have  looked  at  the  authorities  cited  in 
this  case,  and  am  of  opinion  that  the  rule  must  be  made 
absolute  to  allow  the  plaintiff  to  move  to  set  aside  die 
award  as  of  Easter  Term  last  The  defendants  must  either 
themselves  make  the  order  of  reference  a  rule  of  Court,  or 
file  it  with  the  Master,  so  as  to  enable  the  plaintiff  to  do  sa 
I  consider  that  when  the  umpire  made  the  award,  after 
indorsing  on  it  the  enlargement  of  the  time  of  making  his 
award,  it  did  not  belong  to  either  party  exclusively ;  but 
must  be  held  for  the  benefit  of  both  parties.  If  the 
plaintiff  makes  it  a  rule  of  Court,  he  need  not  make  the 
enlaigement  a  part  of  his  rule ;  but  if  the  defendants  do, 
they  must  The  plaintiff  must  have  till  the  end  of  the 
present  Term  to  make  his  motion. 

Rule  absolute  accordingly  (a). 

(a)  The  rale  was  drawn  up  in  make  ihe  order  of  reference  in 

the  following  form:  "It  is  ordered  this  cause  a  rule  of  this  Court, 

that  the  plaintiff  be  at  liberty  to  and  that  the  same  bear  date  as  of 

move  daring  the  present  Term,  the  last  mentioned  day." 
to  set  aside  the  award  in  this         On  a  subsequent  day  in  the  same 

cause,  and  in  ihe  event  of  this  Term,  fTotooii  obtained  a  rule  niii 

Court  granting  a  rule,  that  the  to  set  aside  the  award,  which  was 

same  may  be  drawn  up  and  bear  accordingly  drawn  up  as  of  the 

date  as  of  Wednesday  the  7th  of  7th  of  May,  1845.  It  came  on  for 

May,  in  Easter  Term  last  past  argument  in  Easter  Term,  lS4a, 

And  it  is  farther  ordered  ihat  the  when  the  rule  was  made  abaolate 

defendants  or  their  attorney  do  on  terms. 
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Burt  and  Another  v.  Pbebs. 
1.  HIS  was  an  action  of  debt  brousht  in  the  Common  When  a 

catii6  has 

Pleas  at  Lancaster,  and  a  writ  of  trial  had  been  directed  to  been  tried 
the  Mayor  of  the  borough  of  Liverpool,  and  the  trial  was  q^  ^^ 
accordingly  had  in  his  Court  before  the  deputy  registrar,  on  —  °^  ^^^ 
the  14th  of  July,  1846,  when  a  verdict  was  returned  for  tkeCounof 
the  plaintiff  for  9L  ISs.  Id.,  leave  being  reserved  to  the  pieM? 
defendant  to  move  to  enter  a  nonsuit  iSSon^'  a 

new  trial 
cannot  be 

Arnold,  upon  production  of  an  affidavit  verifying  a  copy  made  to  a 
of  the  depn^  registrar's  notes,  obtained  a  rule  nisi  to  enter  in^'^Doo  aT^ 
a  nonsuit,  or  for  a  new  trial     The  affidavit  was  entided  ^2J."JI,°***'* 
''in  the  Common  Pleas  at  Lancaster;"  but  the  rule  was  ^^^^^» 
drawn  up  in  the  ordinary  form,  *'  In  the  Queen's  Bench, 
Saturday  the  23rd  day  of  May,  1846,  in  the  ninth  year  of 
(loeeo  Victoria :"  and  over  the  name  of  the  cause  was 
written  ^  in  the  Common  Pleas  at  Lancaster." 

Crompton  shewed  cause.  There  is  a  preliminary  objection 
to  this  rule.  This  is  not  the  proper  tribunal  to  which  such 
an  application  as  the  present  should  be  made.  It  is  an 
action  brought  in  the  Court  of  Common  Pleas  at  Lancaster, 
and  a  writ  of  trial  has  issued  from  that  Court  to  the  Mayor 
of  Liverpool,  under  which  the  trial  has  taken  place  and 
the  verdict  been  returned,  which  it  is  the  object  of  the 
present  application  to  set  aside.  The  defendant  has,  no 
doubt,  proceeded  under  a  mistaken  idea  of  the  effect  of 
the  4  &  5  Wm.  4,  c.  62.     The  2l8t  section  of  that  act  (a) 

(a)  Sect.  31.    "That   at   the  whom  sach  writ  of  inquiry  may 

Ktiim  of  every  writ  of  inquiry,  be   executed,   or   such    sheriff, 

or  writ  for  the  trial  of  such  iseoe  deputy,  or  Judge  before  whom 

or  iasues  at  aforesaid,  coats  shall  such  trial   shall  be  had,  shall 

be  taxed,  judgment  signed,  and  certify,  under  bis  hand,   upon 

execution  issued  forthwith,  unless  such  writ,  that  judgment  ought 

the  sheriff  or  his  deputy  before  not  to  be  signed  until  the  de- 
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provides,  that  on  the  return  of  a  writ  of  trial  issued  out  of 
the  Court  of  Common  Pleas  at  Lancaster,  judgment  may 
be  signed  forthwith,  unless  the  sheriff  or  Judge  before 
whom  it  is  tried  shall  certify  that  judgment  ought  not  to 
be  signed  "  until  the  defendant  shall  have  had  an  oppor- 
tunity to  apply  to  the  said  Court  of  Common  Pleas  at 
Lancaster,  or  one  of  the  Judges  thereof,  for  a  new  inquiry 
or  trial,"  &c.  The  22nd  section  (a)  applies  to  the  case 
where  the  presiding  officer  has  not  certified,  and  judgment 
has  been  signed ;  and  enacts, "  that  it  shall  be  lawful  for  the 
said  Court  of  Common  Pleas  at  Lancaster  to  order  such 
judgment  to  be  vacated,"  &c.,  and  to  "  grant  a  new  trial," 
&c.  The  defendant's  remedy  was  under  one  of  those 
sections ;  instead  of  which  he  is  now  proceeding  under  the 
26th  section,  which  does  not  apply  to  his  case.  That 
section  (J),   it  is  true,  empowers  a  party  in  an  action 


fendant  shall  have  had  an  op- 
portunity to  apply  to  the  said 
Court  of  Common  Pleas  at  LaU" 
caster,  or  one  of  the  Judf^es 
thereof,  for  a  new  inquiry  or  trial, 
or  the  said  Court,  or  one  of  the 
Judges  thereof,  shall  think  fit  to 
order  that  judgment  or  execution 
shall  be  stayed  till  a  day  to  be 
named  in  such  order;  and  the 
verdict  of  such  jury  on  the  trial 
of  such  issue  or  issues  shall  be 
as  valid  and  of  the  like  force  as 
a  verdict  of  a  jury  at  the  assizes ; 
and  the  sheriff  or  his  deputy  or 
Judge  presiding  at  the  trial  of 
such  issue  or  issues  shall  have 
the  like  powers,  with  respect  to 
the  amendment  on  such  trial,  as 
are  given  to  Judges  at  nisi  prius 
by  an  act  passed  in  the  third  and 
fourth  years  of  the  reign  of  his 
present  Majesty,  intituled  'An 
Act  for  the  further  amendment  qf 
the  law,  and  the  better  edwmce- 
ment  qf  justice.'" 


(a)  Sect.  22.  "That,  notwith* 
standing  any  judgment  signed  or 
execution  issued  as  aforesaid  by 
virtue  of  this  act,  it  shall  be 
lawful  for  the  said  Court  of  Com- 
mon Pleas  at  Lancaster  to  order 
such  judgment  to  be  vacated  and 
execution  to  be  stayed  or  set 
aside,  and  to  enter  an  arrest  of 
judgment,  or  grant  a  new  trial  or 
new  writ  of  inquiry,  as  justice 
may  appear  to  require ;  and  there 
upon  the  party  affected  by  such 
writ  of  execution  shall  be  re- 
stored to  all  that  he  may  have 
lost  thereby  in  such  manner  at 
upon  the  reversal  of  a  judgment 
by  writ  of  error  or  otherwise,  at 
the  Court  may  think  fit  to  direct." 

(b)  Sect.  26.  "  That  it  shall  be 
lawful  for  any  party  in  any  action 
now  depending  or  hereafter  to 
be  depending  in  the  said  Court 
of  Common  Pleat  at  Laneaster 
to  apply  by  motion  to  any  one  of 
the   superior   Coartt   at    West* 


TRINITY   TERM,   9   VICT, 


165 


depending  in  the  Court  of  Common  Pleas  at  Lancaster,  to        1846. 

apply  for  a  new  trial,  &c.,  "to  any  one  of  the  superior        buby""^ 

Courts  at  Westminster  sitting  in  banco,"  who  are  empowered    •n*^  Another 

to  order  a  new  triaL   But  it  is  clear  that  that  section  cannot       Preeb. 

apply  to  a  case  like  the  present,  where  the  trial  has  taken 

place  under  a  writ  of  trial ;  for  it  proceeds  to  enact,  that  in 

case  the  Court  shall  grant  such  new  trial,  "  the  action  shall 

proceed  to  trial  at  the  next  or  some  other  subsequent 

session  of  assizes  holden  for  the  county  of  Lancaster,  in 

like  manner  as  if  no  trial  had  been  had  therein."  In  Byrne 

y.  Fitzhugh  (a),  which  was  a  motion  to  set  aside  an  award 

made  in  the  Common  Pleas  at  Lancaster,  under  an  order 

of  nisi  prius,  the  Court  of  Exchequer  held  that  they  were 

bound  by  the  terms  of  this  section,  which  limited  their 


mimister  sittiDg  in  banco,  within 
tach  period  of  time  after  the  trial 
18  motions  of  the  like  kind  shall 
from  time  to  time  be  permitted 
to  be  made  in  the  said  superior 
Court,  for  a  rule  to  shenr  cause 
why  a  new  trial  should  not  be 
granted  or  nonsuit  set  aside, 
and  a  new  trial  had  or  a  verdict 
entered  for  the  pluntiff  or  de- 
fendant, or  a  nonsuit  entered,  as 
the  case  may  be,  in  such  action, 
which  Court  is  hereby  authorized 
and  empowered  to  grant  or  refuse 
such  rule,  and  afterwards  to  pro- 
ceed to  hear  and  determine  the 
merits  Uiereof,  and  to  make  such 
orders  thereupon  as  the  same 
Court  shall  think  proper ;  and  in 
case  such  Court  shall  order  a  new 
trial  to  be  had  in  any  such  action 
the  party  or  parties  obtaining 
such  order  shall  deliver  the  same, 
or  an  office  copy  thereof,  to  the 
prothonotary  of  the  said  Court 
of  Common  Pleas  at  Lancaster, 
or  his  deputy,  and  thereupon  all 


proceedings  upon  the  former  ver- 
dict or  nonsuit  shall  cease;  and 
the  action  shall  proceed  to  trial 
at  the  next  or  some  other  sub- 
sequent session  of  assizes  holden 
for  the  county  of  Lancaster  j  in 
like  manner  as  if  no  trial  had 
been  had  therein ;  or  in  case  the 
Court  before  which  any  such  rule 
shall  be  heard  shall  order  the 
same  to  be  discharged,  the  party 
or  parties  obtaining  any  such 
order  may  upon  delivering  the 
same  or  an  office  copy  thereof 
to  the  said  prothonotary,  or  his 
deputy,  be  at  liberty  to  proceed 
in  any  such  action  as  if  no  such 
rule  nisi  had  been  obtained ;  or  if 
a  verdict  be  ordered  to  be  entered 
for  the  plaintiff  or  defendant,  or 
a  nonsuit  be  ordered  to  be  entered, 
as  the  case  may  be,  judgment 
shall  be  entered  accordingly/* 

(a)  1  Cr.,  M.  &  R.  597  ;  S.  C. 
5  Tyn»'.  221 ;  div.  nom.  3  Dowl. 
278. 
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1846.        power  to  applications  for  new  trials,  &c.     And  in  Potter  v. 

^'^^^^^    Moss  (a),  they  held  for  the  same  reason  that  they  could  not 

•nd  Another    entertain  a  motion  to  enter  up  judgment  non  obstante 

Peers.       veredicto.      [Wightmaii^  J. — The   defendant  might  have 

made  his  appUcation  to  me  as  a  Judge  of  the  Court  of 

Common  Pleas  at  Lancaster.]     Yes,  but  here  the  rule  is 

entitled  "in  the  Queen's  Bench,"  and  "in  the  Common 

Pleas  at  Lancaster;"  so  that  there  is  nothing  to  shew  out  of 

which  office  it  comes,  or  that  it  is  made  to  a  Judge  of  the 

Common  Pleas  at  Lancaster.     Here  the  Court  is  sitting  as 

the  Court  of  Queen's  Bench  at  Westminster,  not  as  a  Judge 

of  the  Court  of  Common  Pleas  at  Lancaster.     [The  Court 

called  upon] 

Arnold,  to  support  the  rule.  He  referred  to  Smithurst 
V.  Taylor  (ft),  but  confessed  that  he  was  unable  to  answer 
the  objection.  He  submitted  that  it  was  a  mistake  of  the 
officer  in  drawing  up  the  rule,  for  which  the  defendant 
ought  not  to  suffer.  \^fFiff?Uman,  J. — But  the  difficulty 
would  still  exist  that  I  am  not  sitting  here  as  a  Judge  of 
the  Common  Pleas  at  Lancaster.] 

Crompton  offered  to  go  into  the  merits,  if  the  Court 
thought  that  it  had  power,  sitting  here,  to  grant  a  rule  as  a 
Judge  of  the  Court  of  Common  Pleas  at  Lancaster. 

WioHTMAN,  J. — I  should  be  willing  to  hear  the  case,  but 
fear  that  by  so  doing  I  should  be  introducing  an  incon- 
venient practice.     The  rule  must,  therefore,  be  discharged. 

Rule  discharged  (c). 

(a)  3  Dowl.  432 ;  S.  G.  1  Or.,  sent,   before  the  same  learned 

M.  8c  R.  848 ;  5  Tyrw.  512.  Judge,  sitting  as  Judge  of  the 

{b)  Ante,  vol.  1,  p.  375.  Court  of  Common  Pleas  at  Lan- 

(c)  The  parties  afterwards  at-  caster,  at  Chambers, 
tended  upon  summons  by  con- 
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SucKLiNO  o.  Wilson^  Bart,  and  Otfaen  (a). 
{In  the  fun  Court.) 

mSrAMWELL  moved  for  a  rule  callmg  on  the  plaintiff  Tbe  Court 
to  shew  cause  why  the  defendant  should  not  have  leave  to  allow  t  do- 
plead  several  matters.  ^^^l  *^e* 

This  was  an  action  on  the  case  by  the  plaintiff  as  owner  »  b«r  of  tbe 
of  a  certain  steam  ship  or  vessel  against  the  defendants,  as  tenance  of 
owners  of  a  certain  other  steam  ship  or  vessel,  for  an  injury  lore^^ith 
occasioned  to  the  plaintiff's  vessel  by  collision.  • /!?*  "  ^ 

rrn  J    i.       J  1       1         1  1.1  Of  the  tction 

The  defendants  had  taken  out  a  summons  for  leave  to  genertlly. 
plead  tbe  several  matters  following: 

First  Not  guilty. 

Secondly.  A  traverse  that  the  plaintiff  was  possessed  of 
the  said  ship  or  vessel,  modo  et  fonn&. 

Thirdly.  A  traverse  that  the  defendants  were  possessed 
of  the  said  ship  or  vessel,  modo  et  form&. 

Fourthly.  In  bar  of  the  further  maintenance  of  the 
action,  a  release  by  a  certain  person  being  jointly  entitled 
with  the  plaintiff  to  the  ship  or  vessel  of  the  plaintiff,  and 
to  the  cause  of  action  and  damages  in  the  declaration 
mentioned  (&). 

Mr.  Justice  CoUridge^  before  whom  the  summons  was 
heard,  refused  to  allow  the  last  plea;  but  gave  the  defend- 
ants leave  to  move  the  Court 

(a)  This  case  was  decided  in  Gfaii(2e/7,aii/e,  vol.3»p.682;  S.  C. 

Hilary  Term,  1847.  15  M.  &  W.  304 ;  see  also  Addison 

(fi)  As  to  this  pies,  see  PkUUpt  y.  Overend,  6  T.  R.  766  ;  Sedg^ 

V.  Claggett,  11  M.  &  W^.  84 ;  S.  C.  worth  v.  Overend,  7  T.  R.  979. 
2DowL  1004,N.  S.;  Raw$ton0T. 
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[1847.]  BramweU  now  moved  for  a  rule  accordingly  (a).     Tlie 

^JJ^J^[]JJJ^    question  is,  whether  a  plea  in  bar  of  the  further  maintenance 
^'  of  the  action  may  be  pleaded  with  pleas  which  are  in  bar 

and  Others,  of  the  action  generally.  The  objection  is,  that  a  plea  to 
the  further  maintenance  of  the  action  acknowledges  a  cause 
of  action  at  the  time  of  suing  out  the  writ;  whereas  a  plea 
in  bar  of  the  action  generally  denies  any  cause  of  action  to 
have  existed ;  and  that  therefore  there  is  a  manifest  incon- 
sistency in  pleading  both  these  pleas.  It  must  be  admitted 
that  it  is  difficult  to  find  any  authority  on  this  point  in  the 
books;  but  it  is  submitted,  that  on  principle  there  is  no 
reason  why  a  defendant  should  not  be  at  liberty  to  plead 
both  these  matters^  At  common  law,  a  defendant  could 
not  plead  several  distinct  matters  of  defence  to  the  same 
cause  of  action.  But  the  statute  of  Anne  (4  Ann.  c.  16, 
s.  4)  which  enables  him  to  do  so,  does  not  limit  the  nature 
of  the  pleas  to  be  pleaded.  That  section  enacts,  that  **  it 
diall  and  may  be  lawfd  for  any  defendant  or  tenant  in  any 
action  or  suit,  or  for  any  plaintiff  in  replevin,  in  any  Court 
of  record,  with  the  leave  of  the  same  Court,  to  plead  as  many 
several  natters  thiereto,  as  he  shall  think  necessary  for  his 
defence.'?  The  6th  section  shews  that  the  restraint  on  the 
abuse  of  this  permission  by  the  defendant  was  to  be  the 
payment  .of  the  costs  of  the  issues  found  against  him(d). 
It  may  be  conceded  that  a\plea  of  puis  darrein  continuance 
could  not  be  pleaded  with  other  pleas ;  as  the  very  form  of 
that  plea  is,  that  some  matter  has  arisen  since  the  defend- 

(a)  He  moved  in  the  first  in-  foand  upon  any  issue  in  the  said 

stance  in  the  Bail  Conrt,  before  cause   for  the    plaintiff  or    de- 

Erie,  J.,  and  by  him  was  referred  mandant,  costs  shall  be  also  given 

to  the  full  Court.  in  like  manner,  unless  the  Jud^, 

{Jb)  Sect.  5.  "  Provided  never-  who  tried  the  said  issue,  shall 

theless.  That  if  any  such  matter  certify,  that  the  said  defendant, 

shall,  upon  a  demurrer  joined,  or  tenant,  or  plaintiff  in  replevin, 

be  judged  insufficient,  costs  shall  had  a  probable  cause  to   plead 

be  given  at  the  discretion  of  the  such  matter  which  upon  the  said 

Court;  or  if  a  verdict  shall  be  issue  shall  be  found  against  him." 
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ant*8  last  pleading,  of  which  he  was  not  able  to  avail  himself 
at  the  time.  Bnt  there  seems  no  reason  on  principle  why 
the  defendant  should  not  be  entitled  to  say  that  he  never 
committed  the  grievance  complained  of;  and  that  even  if 
be  did,  certain  fiu^ts  have  occurred  since  the  action  brought, 
which  are  in  law  an  answer  to  the  action.  The  form  given 
in  3  Chit  on,  Plead*  p.  913  (a),  of  a  plea  of  bankruptcy, 
where  the  certificate  is  obtained  after  the  commencement 
of  the  suit,  has  this  direction,  '*  first  plead  the  general  issue." 
The  plea  of  bankruptcy  would  seem  quite  as  inconsistent 
with  a  denial  of  the  cause  of  action,  as  a  plea  of  release 
like  the  present  In  Le  Bret  v.  PapiUon  (&),  the  defendant 
had  pleaded  the  general  issue,  and  that  the  plaintiff  was 
at  the  time  of  exhibiting  his  biU^  and  now  is,  an  alien 
enemy.  And  on  deofturrer  the  Court  held,  that  although 
the  defendant  had  not  pleaded  his  plea,  as  in  form  it  ought 
to  be  pleaded,  to  ihefurAer  maintenance  of  the  action,  yet 
diat  the  Court  was  bound  to  give  judgment  on  the  whole 
recoird;  and  as  it  appeared  that  the  plaintiff  was  now  an 
alien  enemy,  they  gav^  judgment  that  he  should  be  barred 
fit>m  furOwr  having  or  maintaining  his  action.  That  case 
ahews  that  the  Courts  have  not  always  considered  the 
formal  part  of  the  plea  as  essential ;  and  if  not,  and  it 
could  be  pleaded  generally,  the  objection  fistils.  He  referred 
also  to  the  case  of  RMnson  v.  Raley  (c).  [Ccleridgey  J. — 
The  difiknilty  in  the  present  case  is,  that  the  plea  of  release 
admits  a  good  cause  of  action  at  the  time  of  commencing 
the  suit,  whilst  the  plea  of  the  general  issue  denies  any 
cause  of  action  to  have  existed.  Wightman^  J. — Suppose 
the  defendant  had  pleaded  this  plea  of  release  alone,  would 
not  the  plaintiff,  if  he  discontinued  the  action,  be  entitled 
to  costs  up  to,  and  inclusive  of,  the  costs  of  suing  out  the 
writ?]  It  is  presumed  that  neither  party  would  have  to 
pay  costs.     [Wightman^  J. — Because  you  ought  not  to  be 


[1847.] 

^ V ' 

Suckling 

9. 

Wilson 
and  Otliert. 


(a)  4th  ed.  As  to  this  plea,  see 
Harris  v.  Jatnee,  9  East,  82.  In 
the  later  editions  this  direction  is 


omitted. 
(6)  4  East,  502. 
(c)  I  Burr.  316. 
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able  to  place  the  plaintiff  in  a  worse  position  with  respect 
to  his  right  to  discontinue^  by  pleading  this  plea  in  con- 
junction with  others,  than  if  it  were  pleaded  alone.]  A  plea 
puis  darrein  continuance  stands  on  a  different  footing  firom 
a  plea  like  the  present  It  is  in  the  nature  of  a  retraxit 
of  the  former  pleading,  and  is  pleaded  by  indulgence  only. 
[Wightman^  J. — The  objection  to  the  present  pleas  is,  that 
they  are  inconsistent  with  each  other.]  Non  est  fiustum 
and  performance  are  often  pleaded  together,  and  yet  those 
are,  strictly  speaking,  inconsistent ;  so  is  payment  and  the 
general  issue.  \^Wightman^  J. — They  are,  however,  boA 
in  bar  of  the  whole  cause  of  action.  Lord  Denman. — The 
plea  which  is  sought  to  be  pleaded  is  in  other  respects  a 
suspicious  plea.  Wigktnutny  J. — It  puts  the  plaintiff  in 
considerable  difficulty.]  In  Lambert  ▼•  JSver^/ield  (a% 
where  the  present  question  was  mooted,  Mr.  Justice  Mank 
said  that  pleas  in  bar  of  the  action  generally,  and  pleas  in 
bar  of  the  further  maintenance  of  the  action,  had  been 
pleaded  in  the  Bank  of  England  case. 


H.  HiU  appeared  to  shew  cause  in  the  first  instance,  bat 
was  stopped  by  the  Court 

Lord  Denbcan,  C.  J. — There  is  no  authority  for  allowing 
a  plea  in  bar  of  the  further  maintenance  of  the  acdoD, 
tdgMher  with  pleas  in  bar  of  the  action  generally. 


The  rest  of  the  Court  concurred 


Rule  refiised 


(a)  In  the  Common  Pleas,  Mich.  Term,  1S46. 


171 


COURT  OF  COMMON    PLEAS. 

Cnirftp  fftrtn* 
IN  THE  NINTH  YEAR  OF  THE  EEIGN  OF  VICTORIA. 


Sutton  v.  Page.  I84g, 

vrASELEEf  Seijt,  shewed  cause  against  a  rule  for  Toadecimim- 
sluing  aside  the  demurrer  to  the  replication  in  this  case  of^j^^^" 
18  fiivolous.     It  was  an  action  by  the  indorsee  arainst  fori20'«6«.» 

*^  ^^  the  plea  wai, 

the  acceptor  of  a  bill  of  exchange  for  1202^  6$.    Among  thitthe 

other  pleas  the  defendant    pleaded,    thirdly,  that  after  S^^L?^ 

the  accruing  of  the  causes  of  action  in  the  declaration  J^^^ 

mentioned,  and  before  the  commencement  of  this  suit,  coDoeming 

the  defendant   and  the    plaintiff  accounted  together  of  action  ia  the 

and  concerning  the  said  causes  of  action,  and  all  other  ^^^^ 

daims   and  demands  then    being  between   the  plaintiff  "  "**  ^Hj?^ 

and   the  defendant,   and  then   amounting  to    a  certain  demands  then 

large  sum  of  money,  to  wit,  1000^  and  on  that  account-  thejplaiaUff^ 

ing,  a  certain  small  sum  of  money,  and  no  more,   to  ^J.h®^* 

wit,  the  sum  of  50JL,  was  then  found  to  be  and  was  then  on  rach  ac- 

comitifig'  the 
due  and  owing  from  the  defendant  to  the  pbintiff,  which  sumofsot 

smn  of  money  the  defendant  then,  in  consideration  of  the  du^  from  the 

premises,  promised  the  plaintiff  to  pay  him  on  request ;  f^c^^^Jj^ 

and  thereupon  tlie  defendant  afterwards,  and  before  the  and  that  that 

sum  was  paid 
by  the  fonner, 
Md  received  by  the  latter,  in  satisfaction.  The  plaintiff  replied  that  he  and  the  defendant  did 
not  aeeoont  ooocemtng  the  causes  of  action  in  the  declaration  mentioned,  "  and  all  other  claims 
tad  demands  between  them.**  The  defendant  demurred  specially,  on  the  ground  that  the 
travene  taken  was  too  large.  The  Court  held  the  trayerse  good,  as  the  allegation  of  accounting 
m  the  declaration  was  not  divisible. 
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1846.        commencement  of  this  suit,  paid  to  the  plaintiff,  who  then 
SuTTOM       accepted  and  received  of  and  from  the  defendant  a  large 
«•  sum  of  money,  to  wit,  5021,  in  full  satisfaction  and  discharge 

of  such  last  mentioned  sum  so  due  and  owing  from  the 
defendant  to  the  plaintiff  as  last  aforesaid.  Verification. 
The  plaintiff  replied  that  the  plaintiff  and  the  defendant 
did  not  account  together  of  and  concerning  the  said  causes 
of  action  in  the  declaration  mentioned,  and  all  other 
claims  and  demands  then  being  between  the  plaintiff  and 
the  defendant,  modo  et  forma.  The  defendant  demurred 
specially  to  the  replication  on  several  grounds ;  first,  that 
the  traverse  taken  in  and  by  the  said  replication  is 
improper,  and  too  large  in  this,  that  the  plaintiff  thereby 
denies  that  the  plaintiff  and  defendant  accounted  together 
of  and  concerning  the  causes  of  action  in  the  declaration 
mentioned,  and  all  other  claims  and  demands  then  being 
between  the  plaintiff  and  the  defendant;  whereas,  if  the 
said  accounting  was  of  and  concerning  the  said  causes 
of  action,  and  any  other  claim  or  demand  then  being 
between  the  plaintiff  and  the  defendant,  the  said  plea 
would  be  a  sufficient  answer  to  this  action,  and  the  sidd 
replication  should  have  denied  that  such  accounting  as 
aforesaid  was  of  or  concerning  the  said  causes  of  action, 
and  any  other  claim  or  demand  between  the  plaintiff  and 
the  defendant,  and  is  insufficient  in  its  present  form,  in  this 
that  it  tends  to  oblige  the  defendant  to  prove  more  than  is 
necessary  for  the  support  of  his  said  plea,  and  is  thereby 
informal,  too  large,  uncertain,  and  insufficient;  secondly, 
that  the  issue  tendered  in  and  by  the  said  replication  is, 
for  the  causes  above  first  assigned,  immaterial;  and  it  is 
beside  the  merits  of  the  said  plea,  and  of  this  action,  to 
inquire  whether  the  said  accounting  was  of  and  concerning 
all  other  claims  or  demands  between  the  plaintiff  and  the 
defendant,  or  not ;  thirdly,  that  the  said  traverse  is  taken 
on  matter  of  inducement,  and  not  on  the  most  material 
part  of  the  said  plea ;  fourthly,  that  the  said  traverse  does 
not  answer  the  whole  plea,  but  traverses  only  one  of  the 
two  grounds  of  defence  contained  therein,  and  thereby 
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deprives  the  defendant  of  the  advantage  of  proving  the        1846. 
payment  therein  mentioned;  fifthly,  that  the  said  traverse     ^"suttojT' 
is  too  laige,  in  denying  that  the  said  accounting  was  of  « 

and  concerning  the  whole  of  the  causes  of  action  in  the 
declaration  mentioned,  and  should  have  denied  distinctively 
that  SQch  accounting  was  of  and  concerning  such  causes  of 
action,  or  any  part  thereof,  and  for  the  causes  last  men- 
tioned the  said  traverse  is  informal  and  uncertain;  and, 
lastly,  that  the  said  traverse  is,  for  the  several  causes  afore- 
said, ambiguous,  and  calculated  to  embarrass  the  defendant 
in  hifl  defence,  and  is  otherwise  not  sufficient  in  law.  It 
was  in  respect  of  this  demurrer  that  the  present  rule  was 
obtained.  The  question  was,  whether  this  demurrer  could 
be  considered  as  clearly  frivolous.  If  it  was  not,  the  Court 
would  not  interfere  in  the  manner  proposed.  By  this 
summary  application,  the  defendant  would  be  deprived  of 
the  advanti^  to  which  he  was  entitled  of  having  the 
demmrer'tttgUed  m  the  ordinaiy  way  when  it  came  on 
in  its  tvttn  in  the  spteial  paper.- 

(It  was  then  agreed,  that  instead  of  placing  the  demurrer 
at  the  head  of  the  paper  on  the  next  special  paper  day,  the 
Court  dioukl  express  its  opinion  as  to  the  validity  of  the 
traverse  with  reference  to  the  grounds  of  demurrer  on 
which  the  defendant  relied.) 

First,  die  traverse  whidi  the  plaintiff  bad  taken  put  matter 
in  iasae  which  the  defendant  would  not  be  compelled  to 
prove  at  the  trial  In  order  to  sustain  the  plea,  it  would 
be  sufficient  if  the  defendant  could  shew  an  accounting  in 
respect  of  some  other  matter  besides  the  (Causes  of  action 
m  the  declaration  mentioned ;  but  the  traverse  which  the 
plaintiff  had  taken,  if  the  defendant  should  join  issue, 
would  compel  the  latter  to  prove  an  accounting  in  respect 
of  all  cUms  and  demands  existing  between  them.  This 
was  a  violatkxi  of  the  role  of  pleading  that  a  traverse  must 
not  be  too  large;  Stephen  on  Heading^  p.  278,  5th  ed. 
It  was  nmilar  to  the  case  of  Goram  v.  Sweeting  (a) ;  there 
(«)  3  Wmi«  Sannd.  204  a,  6th  ed. 
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1846.        the  maiiginal  note  was  *'in  assumpsit  the  plaintiff  declares 
Button       ^^^^  ^^®  ®^^P»  ^^^^^^9  ^^'9  were  sunk  and  destroyed ;  if  the 
,^^-  defendant  traverses  it  the  traverse  must  be  in  the  dis- 

junctive,  and  not  m  the  conjunctive.  So  in  the  present 
case,  the  plaintiff  should  have  traversed  the  allegation  in  the 
plea  in  the  disjunctive,  instead  of  adopting  a  form  like  the 
present,  which  imposed  an  unnecessary  amount  of  proof 
upon  the  defendant  A  variety  of  instances  to  the  same 
effect  were  to  be  found  in  Com.  Dig.  tit  '' Pleader,'*  {G  16.) 
The  same  principle  was  recognised  in  the  more  modem 
case  of  Basan  v.  Arnold  (a);  there,  the  defendant  pleaded 
to  an  action  on  a  bill  of  exchange  by  the  indorsee  against 
the  acceptor,  that  after  the  indorsement,  and  before  the 
commencement  of  the  suit,  the  plaintiff  indorsed  and 
delivered  a  bill  to  a  person,  whose  name  is  to  the  defendant 
unknown,  and  the  defendant  then  became  and  still  is  liable 
to  pay  the  amount  to  the  said  person  to  whom  it  was  so 
indorsed,  and  who,  from  the  time  of  that  indorsement 
hitherto  has  been,  and  is,  the  holder  thereof.  The  plaintiff 
replied,  that  at  the  time  of  the  commencement  of  this  suit 
the  plaintiff  was,  and  still  is,  the  holder  of  the  said  bill; 
without  this,  that  any  other  person  is  the  holder  thereof  in 
manner  and  form  as  in  that  plea  is  allied.  The  Court  of 
Exchequer  there  held  that  this  replication  vras  bad,  for  the 
traverse  was  too  large,  since  it  put  in  issue  the  plaintiff's 
being  the  holder  of  the  bill,  not  only  at  the  time  of  the 
commencement  of  the  suit,  but  also  at  the  time  of  the  plea 
pleaded,  which  was  immaterial.  Secondly,  the  issue  raised 
by  the  plaintiff's  traverse  was  quite  immaterial,  because  all 
that  was  substantially  necessary  for  the  defendant  to  prove 
in  support  of  bis  plea  was,  that  an  accounting  as  to  some 
matters  besides  the  cause  of  action  in  the  declaration 
mentioned  had  taken  place.  If  he  did  this,  he  proved  an 
answer  to  the  action.  It  was  quite  immaterial  that  other 
matters   beyond    the   particular   matter  proved  were  in 

(a)  8  Dowl.  366 ;  8.  C.  6  M.  6r  W.  669. 
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diflerence  between  them.     On  both  grounds,  therefore,  the       1846. 
plaintiff's  traTerse  was  bad.  Suttok 


Channell,  Serjt.,  contra,  was  stopped  by  the  Court. 

TiNDAL,  C.  J. — This  plea,  as  it  appears  to  me,  consists 
of  two  parts ;  the  one  stating  that  the  plaintiff  and  the 
defendant  accounted  together  concerning  various  matters, 
claims  and  demands,  as  well  as  the  one  menUoned  in  the 
dedaration  subsisting  between  them;  the  other  stating 
that  the  defendant  paid  the  balance  ascertained  upon  that 
accounting.  The  plaintiff,  then,  has  a  right  to  deny  either 
of  these  in  an  answer  to  the  plea,  and  he  has  done  so  by 
denying  the  accounting;  and  the  objection  is,  that  in  doing 
ao,  he  has  denied  that  he  accounted  respecting  that  and  all 
other  matters.  In  this  the  plaintiff  has  merely  followed 
the  plea,  and  I  think  he  was  entitled  to  do  sa  It  is 
difficulty  indeed,  to  see  what  other  course  he  could  have 
pursued;  for,  suppose  he  had  merely  denied  that  they 
accounted  respecting  the  cause  of  action  in  the  declaration 
mentioned,  the  defendant  would  have  had  a  speedy  answer; 
he  would  have  said,  I  have  not  alleged  that  we  accounted 
respecting  that,  but  respecting  that  and  other  matters  which 
left  the  specified  balance  which  I  paid.  The  cases  which 
have  been  cited  are  those  in  which  a  party  has,  by  his 
traverse,  followed  in  terms  the  declaration  which  contained 
a  divisible  cause  of  action. 

Coi^TMAH,  J. — ^The  plea  in  this  case  would  have  been 
bad,  unless  it  had  stated  an  accounting  respecting  matters 
other  than  that  mentioned  in  the  declaration,  as  the  sum 
paid,  viz.  SOL,  could  have  been  no  satisfaction  of  the 
120L  5$.  secured  by  the  bilL  It  was  necessary  for  the 
defendant,  therefore,  to  allege  in  his  plea,  that  other  matters 
were  included  in  the  account,  and  the  plaintiff  was  at  liberty 
to  deny  his  statement  to  that  efiect  in  the  mode  in  which 
he  chose  to  assert  it.    This  case  fells  within  the  rule  laid 


Pi^GE. 
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1846.        down  in  Stephen  on  Pleading^  p.  282,  5th  ed.,  where  it  is  said5 

*^r"^^~"^     "  on  the  other  hand,  however,  a  party  may  in  general  traverse 

o.  a  material  allegation  of  title  or  estate  to  the  extent  to  which 

it  is  alleged,  though  it  need  not  have  been  allied  to  that 

extent,  and  such  traverse  will  not  be  considered  too  large.** 

Maule,  J. — The  plea  in  answer  to  the  declaration  on  a 
bill  of  exchange  for  120iL  5i.,  sets  up  this  as  a  defence, 
namely,  that  the  plaintiff  and  the  defendant  accounted 
together  concerning  the  bill  and  all  other  claims  and 
demands,  and  that  on  such  accounting  a  balance  of  502. 
was  found  to  be  due,  which  the  defendant  paid,  and  the 
plaintiff  accepted  in  satisfaction.  The  plaintiff  simply 
denies  that  he  so  accounted  respecting  those  mattero; 
and  it  is  said  that  this  is  not  a  material  traverse,  as,  if 
he  accounted  respecting  some  of  them,  it  would  sufiSce. 
There  is  a  great  difference  between  allegations  which  lie 
in  quantity,  and  in  respect  of  a  part  of  which  a  party  might 
recover  damages,  and  the  statement  of  an  agreement  The 
accounting  here  involved  the  latter,  for  it  imports  that  there 
was  an  agreement  that  the  bill  in  question,  and  the  other 
matters  should  be  arranged,  and  the  balance  struck  at  60iL 
Suppose  for  example,  that  the  plea  had  stated  that  there 
had  been  a  submission  to  arbitration  respecting  this  bill  and 
all  other  matters  in  difference,  and  thereupon  an  award  had 
been  made  of  a  balance  of  50J1,  which  the  defendant  had 
paid,  could  it  have  been  for  one  moment  contended  that  a 
traverse  of  the  submission  would  have  been  no  answer, 
because  some  other  submission  might  have  been  made? 
The  present  is  not  distinguishable  from  that  case,  for  it 
contains  a  matter  of  description  which  must  be  proved 
altogether,  as  it  is  not  a  divisible  allegation.  It  is  quite 
different  from  the  cases  quoted. 

Cresswell,  J.,  concurred. 

Rule  absolute  for  judgment  for  the  Plaintiff 
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184(5. 

T0WEB8  V.  Turner. 
L/HANNELLf  Sent,  moved  for  a  rule  to  shew  cause   A  writ  of  trial 

11  •        <•      .  1  1      11        1  ,.  .       directing  "the 

why  the  wnt  of  trial,  and  all  subsequent  proceedings  m  usae**  to  be 
this  cause,  should  not  be  set  aside  for  hregularity.     The  SiwreTre*^ 
defendant  had  pleaded  three  pleas,  on  which  issues  were  ■•▼wj^  >••««• 
jcMned,  and  on  application  to  a  learned  Judge,  a  writ  of  trial  irre^iiar; 
was  directed  to  be  sued  out     The  writ  required  a  jury  to  defendant 
be  Boininoned  to  try  **  the  issue,"  as  if  there  was  only  one  5Enriii!l,*be 


s  joined  between  the  parties.     The  trial  took  place,  the  JJ^JJ^ 
defendant  appearing.     No  objection  was  taken  by  him  to 
the  inegularity  in  the  writ,  and  the  plaintiff  had  a  verdict 
The  defendant  now  made  an  affidavit,  in  which  he  stated 
that  he  was  unaware  of  the  irregularity  at  the  time  of  the 
triaL     It  was  submitted  that  the  writ  of  trial  was  clearly 
irvegolar,  as  it  did  not  correspond  with  the  pleadings  in 
the  cause.     In  Dennett  v.  Hardy  (a),  the  Court  held  that 
an  issue  delivered  where  a  vnit  of  trial  had  been  directed, 
and  where  the  venire  v^as  to  try  *'  the  issue"  between  the 
parties,   two    issues   having   been  joined,  was   irregular, 
and  that  the  defendant  might  come  to  the  Court  to  have 
it  amended  at  the  costs  of  the  plaintiff.     Being  irregular, 
the  question  was,  whether  the  defendant,  by  appearing 
at  the   trial,  had  waived   the  objection?     The   case   of 
AMmrton  v.  SyhesiP)^  was  an  authority  to  shew  that  it 
had  not  been  vraived.     There,  a  notice  of  trial  on  a  writ  of 
trial  having  been  given  for  a  particular  day,  the  trial  did 
not  take  place ;  but  a  fresh  notice  of  trial  having  been  given 
fin:  another  day,  die  trial  took  place  on  that  day,  the  writ 
not  having  been  resealed     The  defendant  appeared,  and  a 
verdict  having  been  found  against  him,  it  was  held  that  he 
had  not,  by  appearing  at  the  trial,  waived  the  objection 
that  the  writ  was  not  resealed. 

(«)  Amte^  vol.  2,  p.  4S4.  (6)  Ante,  vol.  1,  p.  133. 

VOL.  rv.  N  1).  &  L. 


Turner. 
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1846.  TiNDAL,  C.  J. — The  writ  was  irregular,  but  I  think  that 

^*^;^JJ^^  the  defendant,  by  appearing  at  the  trial,  waived  the  irre- 
gularity. In  Ashhurton  v.  Syhes  (a),  the  Court  proceeded  on 
the  ground  that  without  resealing,  the  undersheriff  had  no 
jurisdiction.  The  writ  of  trial  there  was  consequently  a 
nullity. 

CoLTMAN,  J.,  Maule,  J.,  and   Cresswell,  J.,  con- 
curred. 

Rule  refused. 

(a)  Ante,  vol.  I,  p.  133. 


Botdell  and  Another  v.  Harkness. 

ByR^.  IJOWLINGy  Seijt  (with  whom  was  Barstow)  shewed 

Term,? Wm.4  ^^^^^c  against  a  rule  obtained  by  Byles^  Seijt,  to  arrest  the 

IL  r.  8,  no  judinnent    in    the    present    case.      It  was  an  action   of 

▼enue  is  re-  "^      °  * 

quired  to  be  assumpsit  on  a  bill  of  exchange  by  the  indorsee  against 

declaration  the  indorser.     The  venue   stated  in   the  margin  of  the 

except  the  declaration    was    **  London    to    wit."      The    declaration 

one  alleged 

in  the  mar-  stated    that   one    Simpson,   on,    &c.,    made    his    biB    of 

tiierefore/  exchange  in  writing,  bearing  date,  &c.,  and  directed  the 

bytheindOTsee  ^ame   to  one  Pauleston,  and   thereby  required   the   said 

against  the  Pauleston   to  pay  to  the  order  of  the  said  Simpson,  in 

indorser  of  a  *    "^  ^         ^ 

bill  of  ex-  London,  198i  ;  that  the  said  Simpson  then  indorsed  the 

payable  in  Said  bill  to  the  defendant,  who  then  indorsed  the  same 

^"venue"''^  to  one  M.  N.  Raynes,  who  then  indorsed  the  same  to  the 

stated  in  the  plaintiffs,  and  the  said  J.  Pauleston  did  not  pay  the  said 

margin  of  the  *  .  . 

declaration  was  bill,  although  the  same  was  presented  to  him  for  payment 

was  held  that  ^^  ^^  day  when  it  became  due,  whereof  the  defendant 

Sf  *^t-*  ^^^^  ^^^  ^"^  notice.  The  defendant,  by  his  pleas,  traversed 

ment,  not  the  indorsement  and  notice,  but  there  was  no  plea  traversing 

stating  where, 

sufficiently 

alleged  a  presentment  in  London. 
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the  presentment     At  the  trial  before  Maide,  J.,  at  the        1846. 

sittings  in  London,  a  verdict  was  found  for  the  plaintiffs,      boydell 

and  the  present  rule  was  afterwards  obtained  to  arrest  the    ^^  Another 

judgment,  on  the  ground  that  there  was  no  averment  in     Habknem. 

the  declaration  of  presentment  for  payment  in  London. 

It  was  submitted,  that  since  Reg.  Gen.,  HiL  Term,  4  Wm.  4, 

IL  r.  8,  there  was  a  sufficient  allegation  that  the  bill  had 

been  presented  in  London.     The  words  of  the  rule  were 

''The  name  of  a  county  shall  in  all  cases  be  stated  in  the 

maigin  of  the  declaration,  and  shall  be  taken  to  be  the 

Tenue  intended  by  the  plaintiff,  and  no  venue  shall  be 

stated  in  the  body  of  the  declaration,  or  in  any  subsequent 

pleadii^.     Provided  that  in  cases  where  local  description 

is  now  required,  such  local  description  shall  be  given.** 

In  the  present  case  there  was,  in  conformity  with  the  rule, 

t  statement  in  the  maigin  of  the  declaration  of  *^  London." 

It  is  true  that  throughout  the  body  of  the  declaration  the 

word  ''there"  was  omitted,  but  by  the  operation  of  the 

rale,  the  declaration  must  be  read  as  if  the  venue  of  London 

was  aUeged  to  each  traversable  averment     If  so,  then  the 

allegation  here  that  the  bill  was  presented  for  payment 

must  be  treated  as  alleging  a  presentment  in  London,  and 

then  the  declaration  was  good.     The  proviso  in  the  rule 

with  reference  to  cases  of  local  description  did  not  affect 

this  case,  as  the  averment  of  [Mresenting  a  bill  could  not 

be  cmsidered  as  a  matter  of  local  description.     Secondly, 

after  Terdiet  the  defendant  could  be  in  no  better  situation 

than  if  he  had  demurred  generally  to  the  declaration,  and, 

on  general  demurrer,  independent  of  the  rule  of  Court, 

the  presentment  was  sufficiently  alleged.      In  Lyon  and 

AnoAer  v.  HoU{a\  the  Court  of  Exchequer  intimated  a 

strong  opinion  that  where  a  bill  is  drawn  payable  to  the 

order  of  the  drawer  at  a  particular  place,  a  declaration 

against  the  drawer  or  indorser,  alleging  a  presentment 

generally,  is  sufficient  after  verdict. 


(a)  5  M.  &  W.  250. 
N   2 
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I V ' 

BOYDKLL 

and  Anotber 

V, 

Haekness. 


Byks,  Seijt.,  in  support  of  the  rule.  The  rule  of  Court 
referred  to  did  not  aflfect  the  present  question.  [CressweU,  J. 
— Suppose  instead  of  "then  and  there"  according  to  the 
old  form,  the  allegation  was  "  to  wit,  at  London  aforesaid^" 
would  that  have  been  a  sufficient  allegation  of  presentment?] 
Perhaps  it  might.  [Cresswell,  J. — It  would  seem  also,  that 
if  the  word  "  there"  had  been  introduced,  it  would  have 
been  sufficient,  and  that  would  have  meant  London.  Then 
the  rule  says  that  London  (that  is  the  venue  in  the  margin) 
shall  be  understood  without  the  introduction  of  an  averment 
of  venue.]  But  the  proviso  contained  in  the  rule  took  the 
present  case  out  of  the  former  part,  because  the  place  at 
which  the  presentment  was  made  must  be  in  the  nature  of 
local  description.  Secondly,  if  the  question  had  arisen  on 
general  demurrer,  the  declaration  would  have  been  bad;  if 
that  was  the  case,  then  the  defendant,  by  pleading  over, 
had  not  deprived  himself  of  the  benefit  of  the  objection. 
[Mauky  J. — That  is  not  so  clear,  for  it  appears  by  the 
judgment  of  Mr.  Justice  Bayley^  in  Hobsan  v.  Middleton  (a), 
that  "although  in  general  in  pleading,  an  equivocal  ex- 
pression is  to  be  construed  against  the  party  using  it,  yet 
where  the  opposite  party  has  pleaded  over,  that  is  an 
admission  that  the  expression  is  to  be  taken  in  that  sense 
which  will  support  the  previous  pleading."  By  pleading 
over,  the  defendant,  in  fact,  admits  that  the  plaintiff  has 
alleged  matter  in  his  declaration  which  requires  an  answer.] 
Mr.  Justice  Bayley  in  that  case  appears  to  have  founded 
that  proposition  on  the  case  of  Avery  v.  Hoole{b),  and  the 
decision  in  that  case  does  not  warrant  the  proposition. 
{Maule,  J. — In  the  report  in  9  X>.  ^  A  249,  it  does  not 
refer  to  Avery  v.  Hook  as  the  authority  on  which  Mr.  Justice 
Bayhtf$  opinion  was  founded.] 


TiNDAL,  C.  J. — This  case  must  be  determined  by  the 


Ca)  6  B.  &  C.  302 ;  S.  C.  9  D.  &  R.  249. 
(&)  2  Cowp.  826. 
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Dew  mles.     The  declaration  must  be  taken  as  if  the  venue  1846. 

had  been  inserted  throughout     The  venue  being  London,  boydell 

if  **  then  and  there"  had  been  inserted,  such  an  allegation  •^  Aiioth«r 

would  have  been  sufficient.     If  so,  it  is  made  sufficient  by  HAantiM. 
the  new  mles  without  that  all^ation. 

CoLTMAN,  J. — ^It  is  not  necessary  to  enter  into  the 
question  respecting  the  effect  of  pleading  over.  It  seems 
to  me,  that  as  it  would  have  been  sufficient  to  allege  that 
the  bill  was  presented  in  London,  and  the  rule  having 
prevented  the  venue  being  stated  in  the  body  of  the 
declaration,  the  declaration  must  be  read  as  if  the  venue 
had  been  repeated. 

Mauub,  J.— The  words  of  the  rule  are  '*  The  name  of  a 
coun^  shall  in  all  cases  be  stated  in  the  margin  of  the 
declaration,  and  shall  be  taken  to  be  the  venue  intended 
by  the  {daintiff,  and  no  venue  shall  be  stated  in  the  body 
of  the  declaration,  or  in  any  subsequent  pleading.  Pro- 
nded,  that  in  cases  where  local  description  is  now  required, 
such  local  description  shall  be  given."  The  meaning  of 
'*  venae"  is,  the  place  where  the  matters  of  faci  mentioned 
in  the  pleadings  are  alleged  to  have  taken  place.  That 
being  so,  the  meaning  of  the  rule  is,  that  the  county 
named  in  the  margin  shall  be  the  place  where  the  plaintiff 
intended  to  allege,  in  his  declaration,  that  the  matters  of 
fact  took  place.  K  it  is  immaterial  to  prove  that  those 
fiurts  took  place  in  the  place  named  as  the  venue,  they  need 
not  be  proved ;  but  if  material,  they  must.  This  declara- 
tion, therefore,  alleges  that  the  presentment  took  place  in 
London;  and  if  that  fact  was  material,  and  had  been 
traversed,  it  must  have  been  proved. 

Crbsswell,  J. — I  also  think  that  this  case  must  be 
determined  by  the  rule  of  Court.  The  presentment  being 
a  material  and  traversable  fact,  the  declaration  before  the 
new  rules  would  have  contained  an  allegation  **  then  and 
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1846.        there,"  and  whether  under  a  "to  wit"  or  not  makes  no 
^^^^^    difference.     But  for  the  rule,  therefore,  there  would  have 
ind  Another    been  such  an  allegation  as  would  have  been  sufficient,  and 
that  rule  renders  the  allegation  unnecessary. 


9. 
HaBKNE88< 


Rule  discharged. 


Where  an 
insoWent  has 
obtained  an 
order  under 
the  7  &  8  Vict, 
c.  96,  s.  22, 
his  person 
only  is  pro- 
tected from 
process,  and, 
consequently, 
such  an  order 
is  no  bar  to 
an  action  for 
a  debt  existing 
previous  to  its 
being  made. 


TOOMER  V.  GiNGELL. 

LlEBT  for  goods  sold,  for  work  done,  and  upon  an 
account  stated. 

Plea,  amongst  others,  as  to  17 Jl  parcel,  &c.,  that  the 
defendant  being  a  trader  within  the  statutes  in  force 
relating  to  bankrupts,  but  owing  debts  amounting  in  the 
whole  to  less  than  300/.,  and  having  resided  for  twelve 
calendar  months  then  last  past  within  the  London  district 
of  bankruptcy,  before  the  commencement  of  this  suit,  to 
wit,  on  the  30th  of  October,  a.  d.  1844,  duly,  and  according 
to  the  form  of  the  statute  in  that  case  made,  presented  a 
petition  for  protection  from  process  to  the  Court  of  Bank- 
ruptcy. (The  plea  set  out  the  petition.)  And  the  said 
petition  then  had  annexed  thereto  a  full  and  true  schedule 
of  the  debts,  &c.,  and,  amongst  others,  the  said  sum  of  17 L 
parcel,  &c.,  was  stated  and  described  as  a  debt  in  the  said 
schedule;  and  the  name  of  the  plaintiff  was  therein 
described  as  a  creditor,  and  the  said  petition  and  schedule 
were  then  verified  by  an  affidavit,  then  duly  sworn  to  by 
the  defendant;  and  the  said  petition  and  schedule,  with 
the  said  affidavit  annexed,  were  then  duly  filed  in  the  said 
Court,  and  such  proceedings  were  thereupon  had  in  the 
said  Court  of  Bankruptcy,  that  afterwards,  to  wit,  on  the 

26th  of  December,  a,  d.  1844, Fane,  Esq.,  then  being 

one  of  the  commissioners  of  the  said  Court  of  Bankruptcy, 
duly  authorized  in  that  behalf,  by  his  order  in  writing, 
under  his  hand,  made  in  the  matter  of  the  said  petition, 
according  to  the  form  of  the  said  statutes,  after  reciting 
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that  the  defendant  had  presented  his  petition  for  protection  1846. 
fix>m  process  to  the  said  Court,  and  that  the  said  petition  Toomm 
had  been  duly  filed  in  Court,  and  that  the  defendant  had  ^  *'- 
duly  appeared,  and  had  been  examined  touching  his  debts, 
estate  and  effects;  and  that  it  appeared  to  the  said  com- 
missioner that  the  defendant,  by  virtue  of  the  statutes  in 
that  case  made  and  provided,  was  entitled  to  the  protection 
of  his  person  from  being  taken  or  detained  under  any 
process  whatever,  in  respect  of  the  several  debts  and  claims 
thereinafter  mentioned ;  a  final  order  was  thereby  made  to 
protect  the  person  of  the  defendant  from  being  taken  or 
detained  under  any  process  whatever,  in  respect  of  the 
several  debts  and  sums  of  money  due  or  claimed  to  be  due 
finom  the  defendant  to  the  several  persons  named  in  his 
schedule,  as  creditors,  &c«;  and  that  the  said  sum  of  17/. 
parcel,  &c.,  and  every  part  thereof,  accrued  due  to  the 
|daintiff  before  the  filing  of  his  said  petition :  and  this  the 
defendant  is  ready  to  verify,  &c. 

General  demurrer.  The  points  stated  in  the  margin 
were,  that  it  was  no  answer  to  the  action;  the  order  set 
forth  in  the  plea  only  protecting  the  person  of  the  defendant 
from  arrest  or  detention  for  the  debts  therein  specified,  and 
being  no  bar  to  an  action  for  the  recovery  of  them. 

Channdly  Seijt.,  for  the  demurrer.  The  order  set  forth 
in  the  plea  is  made  under  the  7  &  8  Vict  c.  96,  s.  22, 
which  was  passed  to  amend  5  &  6  Vict.  c.  116.  By  that 
section  it  is  provided,  ^'that  the  final  order  to  be  made 
under  the  provisions  of  the  said  act,  as  amended  by  this 
act,  shall  protect  the  person  of  the  petitioner  from  being 
taken  or  detained  under  any  process  whatever  in  the  cases 
hereinafler  mentioned."  The  section  then  proceeds  to 
enumerate  the  debts  or  claims  fi*om  which  the  order  was  to 
afford  protection,  and  provides  that  the  final  order  shall 
be  made  in  a  form  specified  in  the  schedule  to  the  act. 
On  examining  that  form,  it  will  be  found  that  nothing 
is  stated  in  it  except  a  protection  to  the  insolvent's  person. 
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1846.  leaviug  him  still  liable  to  any  proceedings  in  respect  of  the 
TooMiiT  ^^^^  ^^  '"^y  ^v®  previously  incurred.  [TSndaly  C.  J. — 
^    V*  At  common  law,  this  would  not  be  a  valid  plea  to  the  action, 

GlNGELL.  IT/. 

and  I  cannot  find  any  statutory  provision  which  constitutes 
it  a  good  defence.] 

The  Court  then  called  upon 

Talfourdy  Serjt.,  to  support  the  plea.  By  construing 
the  statute  of  the  5  &  6  Vict.  c.  1 16,  and  the  statute  of 
7  &  8  Vict.  c.  96  together,  they  would  render  the  present 
plea  valid.  [Maide,  J.— The  5  &  6  Vict  c.  116,  a.  10, 
rendered  the  order  therein  mentioned  for  protection  and 
distribution  a  valid  plea  in  bar  of  all  actions  in  respect  of 
claims  to  which  the  order  extended,  but  there  is  no  pro- 
vision in  the  7  &  8  Vict.  c.  96,  which  makes  an  order  for 
protection  under  that  statute  a  good  plea  in  bar  of  an  action 
like  the  present]  Should  the  Court  hold  that  the  present 
plea  did  not  constitute  a  defence,  the  effect  of  the  provisions 
of  the  two  statutes  would  be,  that  now  no  order  could  be 
made  protecting  an  insolvent  in  respect  of  his  after  acquired 
property.  [MauUy  J. — If  the  assignees  do  not  think  proper 
to  take  the  insolvent's  property,  one  does  not  see  why  his 
after  acquired  property  should  not  be  liable.  It  may  have 
been  intended  by  the  Legislature  in  passing  the  later  statute, 
to  omit  the  provision  found  in  the  former  statute,  and  leave 
the  insolvent's  after  acquired  property  liable,  unless  the 
assignees  interfered.] 

Talfinirdj  Serjt,  expressed  a  wish  to  have  further  time 
to  examine  the  provisions  of  the  later  statute,  which  was 
granted  him;  and,  on  a  subsequent  day,  he  intimated  to 
the  Court  that  he  could  find  no  provision  in  the  statute 
which  extended  its  protection  beyond  the  insolvent's  person. 

Per  Curiam. 

Judgment  for  the  Plaintiff. 
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FlMDLET  V.  FaRQUHABSON. 

JiYLESy  Serjt,  shewed  cause  against  a  rule  obtained  by  A  feme 
Doutmg,  Seijt.,  for  reviewing  the  Master's  taxation.   It  was  on  a  i ' 


an  action  on   two  promissory  notes,  and  the  defendant,  Jj^^^ig^u^^ 

who  was  a  married  woman,  pleaded  her  coverture  in  bar.  to  oottt. 

Tie  plaintiff  joined  issue  on  the  plea,  and,  at  the  trial, 

the  defiendant  succeeded  upon  it     On   taxation   it  was 

objected,   that  as  the  defendant  could   not,   as  a  feme 

corerte,  appoint  an  attorney,  she  was  not  entitled  to  any 

costs,   notwithstanding  her  success  on    the   issue.     The 

Master  was  of  opinion,  that  according  to  the  practice  of 

the  Court  of  Common  Pleas,  he  could  not  allow  her  costs, 

and  accordingly  refused  to  make  any  allowance.    This  view 

of  the  Master,  it  was  now  submitted,  was  correct     Being 

t  married  woman,  any  personal  property  of  which  she  was 

possessed  belonged  to  her  husband,  and,  therefore,  she 

8u£Eered  no  damage  of  which  the  law  could  take  notice. 

[Maule^  J. — But  she  might  have  separate  property.]    That 

did  not  appear  to  be  the  case  in  the  present  instance. 

Beddes  being  a  married  woman,  she  would  not  be  bound 

to  pay  costs  supposing  she  failed  at  the  trial,  and,  therefore, 

it  would  not  be  reasonable  that  she  should  be  entitled  to 

receive   them  when    she    succeeded.      [Maule^  J. — The 

plaintiff  has  joined  issue  on  the  plea,  and,  therefore,  why 

ihould  she   not  be  entitled   to   the   costs  of  proving  a 

marriage  at  Rome  if  it  had  been  celebrated  there.     The 

statute  contains  no  exception  in  her  case.     She  may  not 

be  entitled  to  attorney's  costs,  because  she  is  not  permitted 

by  law  to  appoint  an  attorney.]     At  most  she  would  only 

be  entitled  to  costs  out  of  pocket 

DawHnff,  Seijt,  in  support  of  the  rule,  was  stopped  by 
the  Court. 
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1846.  TiNDAL,  C.  J. — It  may  be  referred  to  the  Master  to  tax 

^i^^JI^  the  defendant  such  costs  as  he  in  his  discretion  thinks  she 

».  ought  to  receive. 
SON.  Rule  absolute  accordingly. 


ZuLUETA  and  Another  v.  Miller  and  Another. 

Theplaintiflb  J^IR  T.  WILDE^  Seijt,  shewed  cause  against  a  rule 
JjJ^^li^i^ent  obtained  by  Channell,  Seijt.,  for  setting  aside  the  judgment 
?Jdan*  ^honld  ^^^^^  ^*^  ^^^"^  signed  by  the  plaintiffs  in  this  case,  as  fiwr 
furniBh  the  want  of  a  plea.  The  question  was,  whether  a  plea  pleaded 
a  steam-engine  by  the  defendants  when  under  terms  to  plead  issuably,  was 
^e  ^be  ^  *^  issuable  plea.  It  was  an  action  of  assumpsit,  and  the 
paid  for  by  declaration  stated,  that  by  a  certain  agreement  in  writing, 
payable  at  made  between  the  defendants  on  the  one  part,  and  the 
wii^^refere^  plaintiffs  ou  the  other  part,  and  signed  by  the  plaintiffs  and 
to  the  process  ^g  defendants  respectively,  it  was  agreed  that  the  defend- 
Breach,  that  ants  should  fumish  a  pair  of  direct  acting  steam-engines,  of 
engine  was  the  collective  power  of  three  hundred  and  fifty  horses,  of 
by\heTpecified  ^^^  ^^^  materials  and  workmanship,  fitted  complete,  with 

time.  A  plea  certain  parts  particularly  described  in  the  declaration,  com- 
allcgmg  the  "^  ^  -^ 

non  payment     plctc  to  Set  to  work,  for  15,050iL,  and,  further,  that  they 
instalment,       should  Supply  extras  specified,  for  1640/1,  and  that  the 
!^th^reference   ^^^8^°^^  should  be  Completed,  ready  to  be  put  on  board,  in 
to  the  work       eight  months  from  the  date  of  the  said  agreement ;  and 
to  the  terms      that  the  plaintifl^  should  pay  them  the  said  sums  in  the 
ment!  J^iT^     following  manner,  namely,  one-fourth  part  on  signing  the 
held  to  be  an     g^yj  agreement,  one-fourth  part  when  the  engines  should 
be  half  finished,  one-fourth  part  when  the  engines  should 
be  ready  to  be  put  on  board,  and  one-fourth  part  when  the 
engines  should  be  completed  on  board.     The  declaration, 
after  stating  mutual  promises,  averred  that  they,  the  plain- 
tiffs, did,  on  signing  the  said  agreement,  pay  the  defendants 
one-fourth  part  of  the  said  sum  of  15,050il,  and  they,  the 
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plainttfi,  at  the  time  when  the  said  engines  ooght,  according  1846. 
to  the  said  agreement,  to  be  completed,  ready  to  be  put  on  zolueta 
board,  and  at  the  time  when  they  ought,  according  to  the  "^  Another 
said  agreement,  to  have  been  completed  on  board  re-  Millse 
spectively,  were  ready  and  willing  to  receive  the  same  on 
board,  and  to  permit  and  allow  the  same  to  be  put  and 
completed  on  board  respectively,  to  wit,  on  board  a  certain 
vessel  then  provided  for  the  reception  of  the  same,  and  on 
board  which  the  defendants  could  and  might  have  put  and 
completed  the  same,  if  they  had  been  ready  to  perform 
the  said  agreement  on  their  part,  and  their  said  promise ; 
and  the  plwitifis  were,  at  all  times  from  the  making  of  the 
asid  agreement,  to  wit,  until  the  commencement  of  this  suit, 
ready  and  willing  to  perform  the  said  agreement  on  their 
part,  and  their  said  promise ;  of  all  which  the  defendants 
then  had  notice.  And  the  plaintifi  stated,  that  after  the 
making  of  the  said  agreement,  and  after  the  date,  though 
ei^t  months  elapsed  before  the  commencement  of  this 
suit,  yet  the  defendants  dbregarded  the  said  agreement  and 
their  promise,  and  did  not,  nor  would,  complete  the  said 
engines,  nor  were  the  same  completed  ready  to  be  put  on 
board  in  eight  months  from  the  date  of  the  said  agreement, 
or  at  any  other  time,  nor  were  the  same  so  put  on  board. 
The  defendants  having  obtained  time  to  plead  on  the 
usual  terms,  pleaded,  that  although  after  the  making  of 
the  said  agreement  in  the  said  declaration  mentioned,  and 
within  the  said  space  of  eight  months  from  the  date  of 
the  said  agreement,  and  before  the  commencement  of  this 
suit,  to  ¥rit,  on,  &c.,  the  said  engines  in  the  said  declaration 
mentioned  were,  by  the  defendants,  half  finished,  according 
to  the  terms  and  meaning  of  the  said  agreement,  of  which 
the  pl^ntifls  then  had  notice;  yet  the  plaintiffs  did  not, 
nor  would  then,  although  they  were  then  requested  so  to 
do  by  the  defendants,  or  at  any  other  time  before  the  com- 
mencement of  this  suit,  pay  to  the  defendants  one-fourth 
part  of  the  said  sum  of  15,050/.,  or  any  part  thereof, 
according  to  the  terms  and  meaning  of  the  said  agreement ; 
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but  the  plaintifiB  then  and  tbeDce  hitherto  have  wholly 
refused  so  to  do ;  contrary  to  the  terms  and  meaning  of  the 
said  agreement,  and  of  the  said  promise  so  made  as  afore- 
said. This  plea  could  not  be  considered  as  an  issuable  plea 
within  the  meaning  of  the  defendants'  undertaking.  It  was 
not  a  plea  which  afforded  an  answer  to  the  action,  but 
merely  stated  matter  which  might  give  the  defendants  a 
right  to  maintain  a  cross  action.  The  plea  merely  disclosed 
a  partial  failure  of  consideration,  which  could  not  operate 
as  a  defence.  The  case  of  Pordajgt  v.  Cole  (a)  was  a  dear 
authority  to  this  effect  So  were  those  of  Carpefder  v. 
Cre98weU{b)\  Stcmersv.  CurUtig{c)\  Mattock  y. K%nglahe{d)\ 
Mackay  v.  Wood  {e).  The  plea,  then,  being  clearly  bad, 
might  be  treated  as  a  nullity.  This  case  was  distinguishable 
from  that  of  Steele  v.  Harmer  and  Others  (/),  because  the 
pleas  there  were  not  clearly  and  necessarily  bad ;  the  Court 
there  laid  down  the  rule  ''an  issuable  plea  is  that  which 
puts  the  merits  of  the  cause  either  on  the  facts  or  the  law 
in  issue ;  which  will  decide  the  action.  A  plea  may  ulti- 
mately turn  out  to  be  bad,  but  it  is  not  therefore  non- 
issuable, for,  if  it  were,  a  plea  could  not  be  issuable  unless 
it  were  also  a  good  one."  It  was  not  necessary  to  impugn 
that  opinion  of  the  Court,  but  it  could  not  be  considered 
as  applicable  to  a  case  like  the  present,  where  the  plea  was 
so  clearly  bad.  In  Staples  v.  Holdsworth  {g\  it  was  held 
that  the  bankruptcy  of  one  of  several  plaintifis,  after  the 
commencement  of  the  action,  is  not  an  issuable  plea.  So 
in  Humphreys  v.  Earl  of  Waldegrave  (Ji)  it  was  held,  in  an 
action  by  the  holder  of  a  cheque,  that  a  plea  stating  the 
consideration  to  have  been  money  won  by  a  third  party  of 

(a)  1  Wms.  Saund.  319>  1.  6th  («)  7  M.  &   W.  420  ;   S.  G. 

ed.  9  Dowl.  278. 

(6)  4  Bing.409;  S.  C.  1  M.  &  (/)  14  M.  k  W.  136;  S.  C. 

P.  66.  amte,  vol.  2,  p.  861. 

(e)  3  BiDg.  N.  C.  355;  S.  C.  (p)  4  BiDg.  N.  C.  144;  S.  C. 

3  Scott,  740.  5  Scott.  432 ;  6  Dowl.  196. 

{d)  10  A.  &  E.  50 ;  S.  C   2  P.  (Ji)  8  Dowl.  768 ;  S.  C.  6  M. 

&  D.  343.  &  W.  622. 
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the  defendant  at  hazard,  in  a  common  gaming  house,  is  not 
an  iflBuable  plea.  On  these  grounds,  the  present  rule  ought 
to  be  discharged. 

CkanHeUy  Seijt,  in  support  of  the  rule.  In  order  to 
determine  that  the  plea  of  the  defendants  was  bad,  it  was 
neceasaiy  to  examine  what  was  the  contract  disclosed  on 
the  Sice  of  the  declaradon.  It  appeared  from  it,  that  the 
mtention  of  the  parties  was,  that  as  the  work  progressed, 
the  defendants  should  be  supplied  with  funds  to  proceed, 
and  that  they  should  not  be  compellable  to  go  on,  unless  the 
instalments  were  regularly  paid  according  to  the  terms  of 
die  contract;  this  was  a  reasonable  construction,  for  it 
might  happen  that  the  work  was  of  such  a  description,  a 
fimcy  work,  for  instance,  that  when  completed,  it  would  be 
misaleable  to  any  other  person.  It  would  therefore  be  bard 
that  the  defendants  should  be  compelled  to  proceed  with  a 
work  which  might  ultimately  be  productive  of  a  serious 
loss  to  them  if  they  were  not  supplied  with  the  funds  in  the 
way  proposed.  Whether  this  was  the  right  construction  of 
die  contract  was  a  question  which  the  defendants  had  a  right 
to  propose  for  the  consideradon  of  the  Court,  and  to  have 
the  opinion  of  the  highest  tribunal  upon  it  But  if  the 
Court,  on  a  summary  application,  treated  the  plea  as  a 
nullity,  it  would  operate  to  deprive  them  of  that  right 
Hie  Court  would  not  interfere  in  such  a  way,  unless  the 
plea  was  manifestly  bad,  but  the  fact  of  citing  a  great 
number  of  cases  which  were  not  strictly  applicable,  in 
order  to  prove  it  bad,  shewed  that  it  was  not  clearly  so. 
If  any  fidr  question  of  doubt  existed  as  to  the  validity  of 
the  plea,  it  was  issuable  within  the  meaning  of  the  Judge's 
order.  According  to  the  argument  on  the  other  side,  in 
(urder  to  constitute  an  issuable  plea,  it  was  necessary  that  it 
should  be  a  good  one.  The  case,  however,  of  Steele  v. 
Banner  and  Others,  was  a  clear  authority  to  shew  that  that 
was  not  the  case.     That  it  was  not  necessary  to  be  what  is 
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1846.        ordinarilj  called  an  answer  on   the  merits,  the  case  of 
ZuLUETA      ff^ihmsan  v.  Poffe  (a)  was  an  authority.    There  it  was  held, 
and  Another   that  in  an  action  for  work  and  labour  as  an  attorney,  a  plea 
Miller       that  no  signed  bill  had  been  delivered  according  to  the 
statute  was  an  issuable  plea.     There  Mauk,  J.,  said,  ^'  I 
have  no  doubt  whatever  that  it  is  an  issuable  plea,  and  also 
a  plea  to  the  merits ;  for,  it  shews  that  the  plaintiff  has  no 
present  right  of  action  against  the  defendant     The  object 
of  the  plea  is,  to  enable  the  defendant  to  avail  himself  of  a 
more  &vourable  mode  of  trial  than  by  inquiry  before  a  jury. 
The  matter  of  the  plea  goes  most  especially  to  the  merits." 
On  principle,  therefore,  as  well  as  authority,  the  present 
must  be  considered  as  a  plea  to  the  merits  within  the 
meaning  of  the  Judge's  order,  and,  consequently,  the  rule 
ought  to  be  made  absolute. 

Cur.  adv.  vult 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the 
Court — This  was  a  rule  to  shew  cause  why  the  judgment 
which  had  been  signed  should  not  be  set  aside.  The 
action  was  brought  upon  an  agreement  made  between  the 
plaintifis  and  the  defendants,  whereby  it  was  agreed  that 
the  defendants  should  furnish  a  pair  of  direct-acting  ^eam 
engines,  of  the  collective  power  of  350  horses,  with  every 
metallic  part  complete  to  set  to  work,  for  15,05021;  and 
further,  supply  duplicate  extras  and  stores,  as  per  list 
No.  2,  for  1640/.  and  that  the  engines  should  be  completed 
ready  to  put  on  board  in  eight  months  from  the  date  of  the 
said  agreement;  and  that  the  plaintifis  should  pay  them 
the  said  sums  in  the  following  manner,  namely,  one-fourth 
part  on  signing  the  agreement ;  one-fourth  part  when  the 
engines  should  be  half  finished;  one-fourth  part  when  the 
engines  should  be  ready  to  be  put  on  board,  and  one- 
fourth  part  when  the  engines  should  be  completed  oo 
board. 

(a)  7  Scott,  N.  R.  961 ;  S.  C.  6  M.  &  G.  1012 ;  Ante,  vol.  1,  p.  913. 
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The  declaration  contained  an  averment  of  the  payment 
hj  the  plaintifis  of  one-fourth  part  at  the  signing  of  the 
agreement,  and  of  readiness  and  willingness  to  perform  the 
agreement  on  their  part,  and  alleged,  by  way  of  breach, 
that  the  engines  were  not  completed,  ready  to  be  put  on 
board,  in  eight  months  from  the  date  of  the  agreement,  or 
at  any  other  time,  and  were  not  put  on  board. 

The  defendants  having  obtained  time  to  plead,  on  the 
terms  of  {deading  issoably,  pleaded  that,  although,  after 
making  the  agreement  in  the  declaration  mentioned,  and 
within  the  space  of  eight  months  from  the  date  of  the  said 
agreement,  and  before  the  commencement  of  this  suit,  the 
aid  engines  in  the  declaration  mentioned  were  by  the 
defendants  half  finished  according  to  the  terms  and  mean- 
ing of  the  mid  agreement,  of  which  the  plaintiflb  had 
notice ;  yet  the  plaintiffs  did  not  nor  would  then,  althongh 
leqnested  so  to  do  by  the  defendants,  or  at  any  other  time 
before  the  commencement  of  the  suit,  pay  to  the  defendants 
one-^Hurth  part  of  the  said  sum  of  15,0502.,  or  any  part 
thereof  according  to  the  terms  and  meaning  of  the  said 
agreement;  but  the  plaintiffs  then  and  from  thenceforth 
whoUy  refused  so  to  do,  contrary  to  the  terms  and  meaning 
of  the  said  agreement,  and  of  the  said  promise  so  made  as 
aforesaid. 

The  plaintiffi  thereupon  signed  judgment,  and  upon  the 
present  motion  the  question  arises,  whether  the  pica 
pleaded  was  an  issuable  plea  within  the  meaning  of  the 
order  for  time  to  plead. 

The  plea  objected  to  appears  to  be  pleaded  with  a  view 
to  raise  the  question  whether  the  defendants  were  bound  to 
complete  and  deliver  the  engines  under  the  agreement,  if 
the  stipulated  payments  were  not  made  by  the  plaintiffs  as 
the  work  proceeded. 

It  is  not  necessary  for  us  in  the  present  stage  of  the  pro- 
ceedings to  pronounce  an  opinion,  whether  the  plea  in 
question  is  a  good  plea  or  not     It  is  not  manifestly  a  bad 
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plea.  On  the  cootrary,  it  may  be  thought  to  raise  a  fair 
question  of  doubt  in  matter  of  law,  the  decision  of  which 
will  determine  the  legal  rights  of  the  parties  upon  the 
merits.  It  was  said  by  the  Court  of  Exchequer,  in  the 
late  case  of  Steele  v.  Harmer  (a),  that  *^  an  issuable  plea  is 
that  which  puts  the  merits  of  the  cause  either  on  the  facts  or 
the  law  in  issue ;  ~  which  will  decide  the  action.  A  plea  may 
ultimately  turn  out  to  be  bad ;  but  it  is  not  therefore  non- 
issuable ;  for,  if  it  were,  a  plea  could  not  be  issuable  unless 
it  were  also  a  good  one.''  This  is  in  conformity  with  the  rule 
before  laid  down  in  Mackayy.  Wood{b\  where  it  was  said  by 
Parke,  6.,  **  That  is  to  be  considered  an  issuable  plea,  upon 
which  a  decision  on  demurrer,  or  by  a  juiy,  would  determine 
the  action  on  the  merits."  We  think  the  plea  pleaded  in 
the  present  case  does  raise  a  question  of  law  on  which  the 
defendants  are  entitled  to  have  the  deliberate  judgment  of 
the  Court,  and  the  opinion  of  a  Court  of  Error;  and  that 
the  plea  is  calculated  to  bring  the  question  to  a  decision  on 
the  merits,  without  any  unfair  delay  or  embarrassment  of 
the  pluntifis ;  and  we  think,  therefore,  that  we  shall  best 
meet  the  justice  of  the  case  by  following  the  course  adopted 
in  the  above  cited  case  of  Steek  v.  Harmer.  The  rule 
therefore  will  be  made  absolute,  the  costs  to  be  costs  in  the 
cause. 

Rule  absolute  accordingly. 


(a)  14  M.  &  W.  136;  S.  C.  Ante,  vol.  2,  p.  861. 
(6)  r  M.  &  W.  420;  S.  C.  9  Dowl.  278. 
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Etans  v.  Watson  and  Another. 

x^HANNELI^    Serjt,    shewed    cause    agdnst    a    rule  a  trial  wu 
obtained  by  Byles,  Serjt,  which  called  upon  the  plaintiff  tCa^plllS^ 
to  shew  cause  why  the  Master  should  not  review  his  of  a  defendant 

•'^     ^  ^  from  the 

taxation  of  the  plaintiflTs  costs.     It  was  an  action  on  a  Summer  to 

charter-party  by  the  owner  against  the  charterers  for  an  aasises.    Pro- 

allied  breach,  in  not  shipping  a  cargo  of  guano.     Notice  XrwSir^^ 

of  trial  was  given  for  the  summer  assizes  of  1845.    When  «tayedon 

the  cause  was  about  to  come  on,  an  application  was  made  debt  and  costs. 

Th#»  C^nrt 

on  behalf  of  the  defendants  to  postpone  the  trial,  on  the  y^^x^  ^^i^  ^y^^ 
ground  that  certain  material  witnesses  who  could  prove  ^I^  j"^. 
miscondnct  by  the  captain  were  absent.     An  order  of  nisi  ing  subsistence 

-  .,,-.,,  ,  .  money  to  a 

pnu8  was  made,  postponmg  the  tnal  until  the  spnng  assizes  material  wit- 
1846,  on  the  payment  of  1000/.  into  Court,  and  the  costs  J^hf^^^ff. 
of  the  day.     Subsequently  an  order  was  obtained  by  the  ^™  ^J«  **»• 
defendants  to  stay  all  further  proceedings  in  the  action,  on  attendance 
payment  of  the  whole  sum  sought  to  be  recovered,  viz.  iberabpcBna* 
2536/.,  together  with  the  costs  of  the  action.     When  the  J^^^'g^    . 
parties  came  before  the  Master,  it  appeared  that  the  name  action. 
of  the  captain  of  the  vessel  was  John  William  Jones,  who 
was  about  to  leave  England  on  another  voyage,  and  that 
he  was  a  material  witness  in  favour  of  the  plaintiff.    When 
the  trial  was  postponed,  in  order  to  avoid  detailing  him 
■  for  so  long  a  period  as  until  the  spring  assizes,  the  plaintiff 
obtained   an  order    to   examine   the   witness   under   the 
1  Wm.  4,  c  22,  s.  4,  before  he  left  the  country.     On  con- 
sideration, however,  and  by  the  advice  of  counsel,  it  being 
considered  more  beneficial  to  the  plaintiff  that  the  captain 
should  be  examined  viva  voce  at  the  trial,  it  having  been 
intimated  that  his  conduct  would  be  attacked,  the  order  for 
his  examination  pursuant  to  the  statute  was  abandoned, 
and  the  witness  detained  down  to  the  time  when  the  pro* 
ceedings  in  the  cause  were  stayed.     The  Master  allowed 
the  plaintiff  the  sum  of  91L  14f.  2d.  for  the  period  of  this 
witness's  detention,  being  the  residue  af):er  deducting  the 
VOL.  rv.  o  B.  &  L. 
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1846.       sum  of  77.  7^.  received  by  him  at  the  time  he  was  served 
Evans       ^^^  ^^^  subpoena,  and  which  was  at  the  rate  of  7*.  a  day 
»•  from  the  5th  of  May,  1845,  when  he  first  attended  pur- 

•ndAnotlier.  suant  to  his  subpoena,  until  the  time  when  the  order  to 
stay  the  proceedings  was  obtained,  in  the  whole  amounting 
to  a  period  of  about  three  hundred  days.  To  this  allowance, 
objection  was  made  on  behalf  of  the  defendants,  and  it  was 
shewn  that  the  captain  had,  during  the  period  in  question, 
worked  at  the  docks ;  but  this  it  appeared  had  been  quite 
voluntary  on  his  part,  and  he  had  received  no  remuneration 
for  his  labour.  It  was  in  respect  of  the  allowance  so  made 
that  the  present  rule  was  obtained.  It  was  now  contended 
that  the  Master  was  quite  correct  in  allowing  the  sum  in 
question,  and  which  was  much  less  than  had  been  actually 
paid  by  the  plaintiff  to  the  witness;  for  it  appeared  by 
affidavit  that  the  sum  actually  paid  to  the  witness  was 
150/.  4^.  2d.  In  Lonergan  v.  The  Royal  Exchange  Assurance 
Company  (a),  it  was  held  that  a  successful  party  was  entitled 
to  the  expense  of  detaining  a  foreign  witness  in  this  country 
to  await  the  trial  of  a  cause,  although  he  might  have  been 
examined  upon  interrogatories.  So  in  Mount  v.  Larkins  (&), 
the  Court  allowed  subsistence  money  to  the  master  of  a 
ship  insured,  who  was  a  material  witness,  fix)m  the  time  of 
his  being  served  with  his  subpoena  down  to  the  time  of  the 
trial,  although  the  witness  resided  in  England,  and  was  not 
examined.  And  in  Berry  v.  Pratt  (c),  where  a  seafaring 
man  remained  in  this  country  in  order  to  give  evidence  in 
a  cause,  it  was  held,  that  on  taxation  the  Master  was 
justified  in  allowing  him  subsistence  from  the  service  of 
the  writ  until  the  triaL  The  case  of  fVhite  v.  Brazier  {d) 
was  distinguishable.  There,  the  master  of  a  vessel  had 
been  detained  as  a  necessary  witness,  and  the  Master 
disallowed  on  taxation  a  sum  of  7L  per  month  for  virages, 

(a)  7  BiDg.  726 ;  S.  C.  6  M.  (c)  1  B.  &  C.  276;  S.  C.  2  D. 

k  P.  447 ;  1  Dowl.  223.  &  R.  424. 

(b>  S  Bing.  195 ;  S.  C.  1  M.  (d)  3  Dowl.  499. 
&  Scott,  357;  1  Dowl.  262. 
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to  which,  if  he  had  sailed,  he  would  have  been  entitled ; 

but  he  allowed  the  witness  the  expenses  of  his  living 

here,  and  his  trayelling  expenses.    That  case,  therefore, 

mig^t  be  considered  as  an  authority  in  support  of  the    andAsio^. 

Mastei^a  taxation  in  the  present  case. 

Btf1e»9  Serjt.,  in  support  of  the  rule.  No  case  decided 
that  the  plaintiff  was  bound  to  examine  his  witness  in 
punmance  of  the  statute,  but  the  plaintiff  here  had  obtained 
an  order  for  that  purpose,  and  there  was  no  reasonable 
ground  for  not  proceeding  in  pursuance  of  it.  {Meatier  J. — 
The  defendants,  it  appears,  had  shewn  an  intention  to 
nnpngn  the  character  of  the  Master.  If  this  was  done, 
the  plaintiff  could  have  no  means  by  the  production  of  the 
Masttt^a  written  examination,  to  answer  the  imputations 
which  might  be  cast  upon  the  vritness.  The  only  question 
is,  whether  the  amount  allowed  for  the  subsistence  of  the 
witness  is  reasonable.]  The  cases  of  Lonergan  v.  The  Royal 
Exchange  Aaurance  Company  and  Mount  v.  Larkms  were 
not  anthorities  in  &vour  of  the  plaintiff,  because  the  facts 
on  which  the  decision  of  the  Court  proceeded  had  arisen 
before  the  1  Wm.  4,  c.  22.  At  that  time,  the  only  mode 
of  examining  a  witness  on  interrogatories  was  under  the 
authority  of  a  Court  of  Equity  or  by  consent :  and  the  Court 
would  not  compel  a  party  to  have  recourse  to  that  tribunal 
fiir  its  asMStance.  But  since  the  passing  of  that  statute, 
either  party  might  apply  to  a  Judge  or  to  the  Court,  in 
order  to  obtain  an  order  for  the  examination  of  witnesses, 
by  interrogatories  or  otherwise,  before  the  officer  of  the 
Court,  when  they  were  about  to  leave  the  country.  Here 
no  objection  had  been  made  on  the  part  of  the  defendants 
to  the  examination  of  the  captain  before  the  Master,  nor 
was  any  arrangement  made  that  he  should  not  be  so 
examined,  after  the  cause  had  been  postponed.  The 
expense  of  detaining  the  witness,  therefore,  was  perfectly 
▼oluntary  and  unnecessary  on  the  part  of  the  plaintiff. 

o  2 
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TiNDAL,  C.  J, — This  is  an  action  brought  for  the  recovery 
of  a  large  sum  of  money,  in  which  the  defendants  having 
applied  for  the  postponement  of  the  trial,  obtained,  upon 
terms,  an  order  for  that  purpose.  They  have  since  paid  the 
sum  for  which  the  action  was  brought,  and,  so  far,  have 
admitted  their  liability.  It  cannot  be  wondered  that  the 
plaintiff  should  have  taken  care  to  insure  the  attendance  of 
his  witnesses  on  the  trial,  in  order  that  he  might  succeed 
in  recovering  what  was  due  to  him;  and  the  putting  off 
the  trial  was  a  favour  conferred  on  the  defendants,  as  to  the 
policy  of  which  the  defendants  should  have  seen ;  still  it 
would  have  been  very  different  had  it  appeared  that  the 
plaintiff  had  incurred  any  wanton  expense ;  but  that  is  not 
so  in  the  present  case,  for  it  would  seem  that  he  took  the 
opinion  of  counsel,  and  they  thought  it  would  be  advisable 
for  him  to  detain  the  witness  here.  And  it  appears,  more- 
over, by  the  affidavits,  that  the  defendants  meant  to  attack 
the  character  of  the  witness,  and,  therefore,  the  plaintiff 
was,  I  think,  well  warranted  in  keeping  the  witness  in  this 
country,  and  the  Master  did  right  to  allow  this  sum  in  the 
taxation. 


CoLTHAN,  J. — ^I  think  that  the  Court  ought  to  grant  all 
reasonable  expenses,  and,  upon  looking  at  all  the  circum- 
stances of  this  case,  it  seems  to  me  that  the  witness  should 
have  been  kept  to  be  produced  at  the  trial,  especially  after 
the  pluntiff  had  notice  that  his  credit  was  about  to  be 
disputed. 


Maule,  J. — It  cannot  be  laid  down  as  a  general  rule  in 
all  cases,  that  where  a  witness  may  be  examined  in  open 
Court,  the  party  calling  him  may  charge  the  expense  of 
keeping  him  here  in  this  country ;  but  the  party  should  be 
allowed  to  exercise  a  bona  fide  judgment  as  to  whether  it 
would  be  requisite  to  keep  such  a  witness  or  not  Now,  it 
appears  to  me,  in  this  case,  that  it  would  have  been  unwise 
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if  the  plaintiff  had  not  kept  the  witness  for  the  trial;  and,        1846. 
therefore,  the  power  to  examine   the  witness  on  inter-        evanT*' 
rogatories  is  immaterial,  and  beside  the  question.     The  ^^ 

patting  off  the  trial  was  at  the  request  of  the  defendants ;    and  Another. 
and  it  is  unreasonable,  I  think,  that  the  plaintiff  should 
not  be  aUowed  this  expense,  which  he  has  incurred  in 
consequence. 

Cresbwsll,  J. — ^I  am  of  the  same  opinion.  My  Brother 
Bylet  doubted  if,  in  any  case,  the  Court  had  allowed  sub- 
sistence money  to  a  witness  for  so  long  a  time.  In  Berry 
y.  Pratiia)^  the  Master  had,  on  taxation  of  costs,  allowed  the 
witness  a  subsistence  from  the  service  of  the  writ  until  trial, 
and  the  Court  said  that  it  was  quite  proper.  I  therefore 
take  i^  that  the  allowance  would  be  quite  as  a  matter  of 
course,  but  for  the  state  of  circumstances  arising  from  the 
postponement  of  the  trial  to  the  next  assizes.  That,  how- 
ever, was  occasioned  to  assist  the  defendants ;  and  it  would 
be  hard  if  we  were  to  construe  the  power  given  by  the  act 
to  examine  on  interrogatories,  so  that  the  plaintiff  should 
not  have  the  liberty  to  elect  which  course  to  pursue.  In 
the  present  case  I  have  not  the  least  doubt,  that  in  the 
coarse  adopted,  the  plaintiff  exercised  a  proper  discretion. 

Rule  discharged,  with  costs, 
(a)  1  B.  &  C.  276;  S.  C.  2  D.  &  R.  424. 

SiEVEKiNQ  and  Another  v.  Dutton. 

Assumpsit.    The  declaration  stated  that  the  plaintiffs,  I>ecliratioii 
at  the  request   of  the   defendant,  agreed  to  supply  the  agreement 
defendant,  and  the  defendant  ordered  of  the  plaintiffs  wasc^mracted 

that  tfce  plain- 
tiffs should 
SBpplj*  end  the  defendant  receive,  certain  bales  of  wool,  and  alleging  as  a  breach  the  refusal 
of  the  defendant  to  receive ;  plea,  that  the  wool  contracted  for  was  to  be  according  to  sample, 
but  the  wool  tendered  was  inferior  to  the  sample :  Held,  on  special  demurrer,  that  the  pie*  wae 
not  bed,  ■•  amoanting  to  non  aMumpsit. 
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SlEVEKING 

and  Another 

V. 
DUTTON. 


divers  large  quantities  of  wool,  to  be  purchased  by  him 
upon  certain  terms,  that  is  to  say,  one  hundred  and  thirty- 
one  bales  at  2$.  7cL ;  and  in  consideration  thereof,  and  that 
the  plaintiffs,  at  the  like  request  of  the  defendant,  then 
promised  the  defendant  to  deliver  the  said  quantities  of 
goods  to  the  defendant,  accordii^  to  the  said  contract; 
the  defendant  then  promised  the  plaintiffs  to  accept  the 
said  goods,  and  to  pay  for  the  same  according  to  the  terms 
of  the  said  contract  The  declaration  then  averred  that 
the  plaintifl^  had  been  always  ready  and  willing,  and  after- 
wards, to  wit,  &c.,  tendered  and  offered  to  deliver  the  sidd 
goods  to  the  defendant,  according  to  the  terms  of  the  said 
contract,  &c. ;  yet  the  defendant  would  not  accept  the  said 
goods. 

Plea:  that  at  the  time  of  the  defendant  ordering  die 
said  quantities  of  wool  and  making  the  said  promise,  as  in 
the  said  first  count  alleged,  the  plaintiffs  produced  and 
shewed  to  the  defendant  a  certain  sample  of  the  said  wool, 
and  then  promised  the  defendant  to  deliver  the  said 
quantities  of  wool  to  the  defendant,  and  that  the  whole  of 
the  said  quantities  of  wool  were,  equal  in  quality  and 
description  to  the  said  sample,  and  the  defendant  then 
ordered  the  said  quantities  of  wool,  and  made  the  said 
promise,  as  in  the  said  first  count  mentioned,  on  the  faith 
and  terms,  and  in  consideration  of  the  promise  of  the 
plaintiffs,  and  not  otherwise ;  but  that  the  said  quantities 
of  wool,  at  the  time  when  they  were  so  offered  and 
tendered  for  delivery  by  the  plaintiffs,  as  in  the  said  first 
count  mentioned,  were  not  equal  in  quality  and  description 
to  the  said  sample,  but,  on  the  contrary  thereof,  the  same 
were  of  a  very  inferior,  and  bad,  and  indifferent  quality 
and  description,  and  of  much  less  value,  and  of  no  use  or 
value  to  the  defendant;  whereupon  and  wherefore  the 
defendant  then  refused  to  accept  the  said  wool,  or  pay 
for  the  same,  as  he  lawfully  might,  &c.    Verification. 

Special  demurrer,  on  the  ground  that  the  plea  amounted 
to  the  general  issue. 
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DawUnff,  Serjt,  in  support  of  the  demurrer.  The 
defendant's  plea  in  the  present  case  onlj  stated  &ct8  which 
might  be  given  in  evidence  under  the  plea  of  non  assumpsit. 
The  plaintiflby  in  their  declaration,  set  forth  a  contract  for 
thesaleof  a  quantity  of  wool  generally,  and  the  plea  alleged 
that  the  contract  was  for  the  sale  of  wool  of  a  certain 
description,  to  be  ascertained  by  comparison  with  the 
sample;  the  defendant,  therefore,  set  up  one  contract 
which  was  inconsistent  with  the  other,  and,  therefore, 
aooovdii^  to  the  cases,  it  amounted  to  non  assumpsit 
Thus  in  Maryan  and  Another  t.  Pebrer{a\  in  assumpsit, 
a  plea  which  in  answer  to  the  contract  declared  on,  sets  up 
another  contract  incompatible  with  it,  was  held  to  be  bad, 
as  amounting  to  the  general  issue.  So  in  Nash  v.  Breeze  (i), 
the  Court  of  Exchequer  held  a  plea  qualifying  a  contract 
stated  in  the  declaration,  and  introducing  a  new  stipulation 
into  it,  to  be  bad,  as  amounting  to  the  general  issue, 
although  it  only  set  out  what  was  the  actual  agreement 
between  the  parties ;  and  in  Heath  and  Others  ▼.  Durant  (c), 
die  Court  disallowed  two  pleas,  on  the  ground  that  they 
amounted  to  the  general  issue,  because  they  sought  to 
shew  that  the  real  contract  between  the  parties  contained 
additional  terms  to  those  set  forth  in  the  declaration. 
Those  cases  were  authorities  to  shew  that  the  present  plea 
was  bad  on  the  ground  stated  in  the  special  demurrer. 


1846. 
^^ V ' 

SfEYEKUrO 

and  Another 

V, 
DUTTON. 


CTuomeU,  Serjt,  in  support  of  the  plea.  In  the  present 
case  a  contract  did  exist  between  the  parties  which  the 
defendant  was  not  desirous  of  denying,  but  which  he 
wished  to  avoid.  In  doing  this  a  di£Bculty  was  imposed 
on  him  by  the  language  of  the  pleading  rule  of  Hilary 
Term,  4  Wm.  4,  which  provided  that  '*  the  plea  of  non 
assumpsit  shall  operate  only  as  a  denial  in  fact  of  the 
express  contract  or  promise  alleged,  or  of  the  matters  of 
&ct  from  which  the  contract  or  promise  alleged  may  be 


(a)  3  BiDg.  N.  G.  457 ;  S.  G. 
4  8oott,ll30. 
{h)  2  Dowl.  1015a  N.  S.;  S.  C. 


11  M.  &  W.  352. 

(c)  Ante,  vol.  1,  p.  571 ;  S.  G. 

12  M.  Se  W.  438. 
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1846.  implied  by  law."  [Mauk^  J.— Does  not  the  contract  in  the 
SiEVEKiNo  declaration  mean  wool  of  an  ordinary  merchantable  quality, 
and  Another  and  {g  not  that  inconsistent  with  the  allegations  in  the  plea? 
DuTTON.  Cresswett,  J. — In  Parker  v.  Palmer  (a),  the  declaration  was 
for  rice  bargained  and  sold  according  to  certain  conditions 
of  sale  of  the  East  India  Company,  and  the  proof  was,  that 
besides  these  conditions,  the  rice  was  sold  per  sample. 
There,  the  Court  held  that  this  was  no  variance,  because 
the  words  ^^  per  sample"  were  not  a  matter  of  description 
of  the  commodity  sold,  but  a  collateral  engagement  that  it 
should  be  of  a  particular  quality.  That  case  would  tend 
to  shew  that  the  defendant  could  not,  under  the  plea  of 
non  assumpsit,  give  in  evidence  the  warranty  that  the  wool 
should  be  according  to  the  sample,  if  the  contract  was  for 
the  sale  of  specific  bales  of  wool.  Matde,  J. — If  the 
defendant  took  issue  on  the  tender,  the  plaintifis  could  not 
prove  it  without  shewing  a  tender  of  the  goods  ordered* 
Coltmariy  J. — The  declaration  here  is  consistent  with  this 
being  a  contract  for  the  sale  of  specific  bales  of  wooL  If  it 
is  so  construed,  then  the  case  oi  Parker  v.  Pa&n^  applies.] 

Bawling y  Serjt.,  replied. 

TiNDAL,  C.  J. — It  would  have  been  better  for  the 
plaintiffs  to  have  joined  issue.  The  question  is,  whether 
the  promise  set  up  in  the  plea  is  incompatible  with  the 
contract  alleged  in  the  declaration. 

The  Court  consulted  for  some  time. 

TiNDAL,  C.  J. — If  the  plea  had  been  incompatible — 

Dawling,  Seijt.,  prayed  leave  to  amend. 

CoLTMAN,  J. — You  are  just  in  time. 

Leave  to  amend  (b), 
(a)  4  B.  Se  A.  387.  (6)  See  Cross  v.  Bartkti,  3  M.  &  P.  537. 
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TUBNER  V.  BbOWNB. 

JJECLABATION  in  debt  for  money  bad  and  received,  Declantion 
and  upon  an  account  stated  •mi'ieonired. 

Plea:  tbat  after  tbe  accming  of  the  causes  of  action  in  J^^JI^^* 
the  declaration  mentioned,  and  before  the  commencement  gnmted  an 
of  this  suit,  to  wit,  on,  &a,  the  defendant  sealed  and  satisfaction  of 
delivered  a  certain  indenture  in  writing,  made  between  the  debt!    Rraill. 
defendant  of  the  first  part,  and  the  plaintiff  of  the  second  <^><^n'  ^ 

^  '^  the  deed  was 

part,  and  one  T.  E.  Weston  of  the  third  part,  by  which,  not  duly  en- 
after  reciting  (amongst  other  things)  that  the  defendant  had  iq  ^n  Mtion 
contracted  with  the  plaintiff  for  the  absolute  sale  to  her  of  Jj,^*?  jj,^ 
one  annuity  or  clear  yearly  sum  of  308/.,  to  be  paid  to  the  uinaity,  the 
plaintiff,  her  executoiB,  administrators,  and  assigns,  during  pleaded  tbe 
the  life  of  the  defendant,  in  manner  and  form  as  therein  "^J  thaTthe"** 
mentioned,  the  defendant  did  give,  grant,  and  confirm  unto  ^»«nHffelected 
the  pbdntiff,  her  executors,  administrators,  and  assigns,  one  ud  void,  and 
annuity  or  clear  yearly  sum  of  3082L,  to  be  yearly  issuing,  discontinued : 
payable,  had,  received,  and  taken  by  the  plaintiff  upon  Sf^^^^^* 
certain   lands  therein  more  particularly  mentioned,  and  answered  the 
which  said  writing  obligatory  the  defendant  then  delivered  shewed  that 
to  the  plaintiff,  and  the  plaintiff  then  accepted  and  received  become  null 
the  same  of  and  firom  the  defendant,  in  full  satisfaction  and  f/nj^t^^g* 
discharge  of  all  the  said  several  debts  and  causes  of  action  »nd  conse- 

,  quently,  the 

m  the  declaration  mentioned,  and  of  all  damages  by  the  plaintiff  might 
plaintiff  sustained  by   reason   of  the    detention   thereof,  ^gideratron 
Verification.  ^^^  *^«  annuity. 

Replication,  that  the  said  indenture  was  made  and 
entered  into  by  and  between  the  defendant,  the  plaintiff, 
and  the  said  T.  E.  Weston,  after  the  passing  of  the  statute 
53  Geo.  3,  c  141 ;  and  that  the  said  annuity  in  the  said 
indenture  mentioned,  was  granted  by  the  defendant  to  the 
plaintiff  upon  and  for  a  pecuniary  consideration  in  that 
behalf;  and  that  the  said  indenture  was  made  and  entered 
into  by  and  between  the  defendant  and  the  plaintiff,  and 
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1846.  the  said  T.  E.  Weston^  for  the  said  pecuniary  consideration 
by  the  plaintiff  so  given  and  paid  to  the  defendant  in  that 
behalf  as  aforesaid,  and  that  no  memorial  of  the  said 
indenture  was  enrolled  in  the  High  Court  of  Chancery 
within  thirty  days  after  the  execution  thereof  according  to 
the  direction  of  the  said  statute ;  and  that  afterwards,  and 
after  the  expiration  of  thirty  days  from  the  execution  of 
the  said  indenture,  and  before  the  commencement  of  this 
suit,  to  wit,  on,  &c.,  a  large  sum  of  money,  to  wit,  the  sum 
o^  &c«,  of  the  said  annuity  (for  two  years  and  a  half  fol- 
lowing the  date  of  the  said  indenture)  became  due  and 
payable  from  the  defendant  to  the  plaintiff,  and  that  pay- 
ment thereof  was  duly  demanded  by  the  plaintiff  of  the 
defendant,  who  then  refused  to  pay  the  same.  The 
replication  then  stated  the  proceedings  in  an  action  brought 
by  the  plaintiff  against  the  defendant,  on  the  annuity  deed, 
to  recover  the  money  so  due  and  owing  in  respect  of  the 
said  annuity,  in  which  action  the  defendant  had  pleaded 
that  no  memorial  of  the  said  indenture  of  annuity  was 
enrolled  in  the  Court  of  Chancery  within  thirty  days  after 
its  execution.  The  replication  having  then  identified  the 
indenture  in  the  pleas  and  declaration  mentioned  as  being 
one  and  the  same,  and  void  in  consequence  of  the  non 
enrolment  of  the  memorial,  alleged,  that  the  plaintiff,  in 
consequence  of  the  same  plea,  elected  that  die  said 
indenture  should  be  null  and  void,  as  pleaded  by  the 
defendant,  and  accordingly  discontinued  her  said  action. 
Verification. 

Special  demurrer,  assigning  (amongst  other  grounds  of 
demurrer)  that  the  annuity  having  been  admitted  to  have 
been  taken  in  satisfection,  could  not  be  denied  by  matter 
ex  post  &cto,  and  that  the  replication  was  an  argumentative 
denial  of  the  accord  and  satis&ction  pleaded  by  the  de- 
fendant; and  that  the  replication  should  either  have 
traversed  such  accord  and  satisfection,  or  have  new 
assigned;  and  that  the  annuity  was  not  sufficiently  shewn 
to  have  been  avoided. 


BlOWNS. 
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C/uameU,  Seijt  (with  whom  was  Pearson)  in  support  of  1846. 
the  demuner.  The  declaration  being  to  recover  the  con-  turne* 
fflderadoo  money  for  granting  the  annuity,  the  plaintiff 
could  not  be  entitled  to  succeed  without  shewing  a  total 
failure  of  consideration,  and  this  could  not  be  shewn  until 
the  grantor  had  elected  to  vacate  the  annuity.  That  was 
the  result  of  the  case  of  Cowper  v.  Godmond{a).  There,  in 
an  action  for  money  had  and  received,  to  recover  the  con- 
sideration money  of  a  void  annuity  which  had  been  granted 
more  than  six  years  before  the  action  was  brought,  but 
which  was  treated  by  the  grantor  as  a  subsisting  annui^ 
within  that  period,  although  subsequently  avoided  at  his 
instance,  the  Court  held  that  the  Statute  of  Limitations 
did  not  begin  to  run  until  the  annuity  had  been  avoided. 
The  case  of  CkurddU  v.  Berirand{b)  was  to  the  same  effect 
In  both  cases  it  was  also  held  that  the  vacating  the  annuity 
had  no  relation  to  the  time  of  granting  it.  The  proper 
couise,  therefore,  for  the  plaintiff  to  adopt  was  to  traverse 
the  acceptance  of  the  annuity  deed  in  satisfaction,  as  by 
the  acceptance  of.  the  deed  of  annuity,  the  original  cause 
of  action  had  been  determined  If  the  plaintiff  proposed 
to  contend  that  she  had  a  different  cause  of  action,  she  should 
have  new  assigned.  The  plaintiff  here,  by  her  replication, 
admitted  the  acceptance  of  the  deed  in  satisfaction,  and 
the  statement,  therefore,  in  the  replication  that  no  fruits 
had  accrued  from  that  deed,  could  not  destroy  the  effect  of 
die  acceptance  in  satis&ction.  In  Sard  v.  Rhodes  (c)  in  an 
action  by  the  indorsee  against  the  acceptor  of  a  bill  of  ex- 
diangc,  the  defendant  pleaded,  that  after  the  bill  became  due, 
the  drawer  delivered  a  promissory  note  of  a  greater  amount 
than  the  bill  to  the  plaintiff,  which  was  accepted  by  him  in 
fiilt  satisfaction  and  discharge  of  the  bilL  The  plaintiff 
replied  that  the  note  was  not  paid  when  due,  and  the  Court 

(a)  9  Biog.  748 ;  S.  C.  3  M.  &      &  D.  548. 
Scott,  219.  Cc)  1   M.  &  W.    153;   S.   C. 

(6)  3  O.  B.  56S ;  S.  C.  2  G.      4  Dowl.  743. 
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1846.        there  held,  that  the  plaintiff  having  accepted  the  note  in 

TaBNEa       ^"^'  satisfaction  and  dischai^ge  of  the  bill,  he  could  not  sue 

g  ^'  upon  the  latter  security.     [^CressweUy  J. — In  that  case,  the 

security  substituted  by  the  defendant  for  the  prior  one  still 

remained  available  to  the  plaintiff;  but  here,  the  security  is 

null  and  void.] 

Talfaurd,  Seijt,  (with  whom  was  Oyfc),  contra.  The 
effect  of  the  plaintiff's  replication  was  not  to  deny  the 
existence  of  an  instrument  which  was  in  form  an  annuity 
deed,  or  to  state  matter  subsequent  to  its  execution  which 
avoided  it;  but  while  it  admitted  the  acceptance  of  the 
deed,  it  shewed  that  by  the  act  of  the  defendant  that 
security  had  become  of  no  avail,  and,  consequently,  sus- 
tained the  declaration  which  was  to  recover  the  original 
consideration.  Unless  the  plaintiff  shewed  by  the  repli- 
cation that  the  grantor  by  his  act  had  avoided  the  annuity, 
she  could  have  no  right  to  recover  as  on  a  failure  of 
consideration;  Scurfield  v.  Gawland(a),  In  Dams  v. 
Bryan  (&),  where  an  annuity  was  regularly  piud,  down  to 
the  time  of  the  grantee's  death,  but  no  memorial  of  the 
grant  of  the  annuity  was  enrolled,  it  was  held  that  the 
executrix  of  the  grantee  could  not  on  that  ground  insist 
that  the  contract  was  void,  and  recover  the  consideration 
money  paid  for  the  annuity.  The  case  of  Waters  v.  Manr 
sell  (c)  proceeded  on  the  same  principle ;  so  also  did 
Huggins  v.  Coaies  (d).  The  replication,  therefore,  properly 
disclosed  the  facts  which  shewed  her  to  have  a  right  of 
action.  In  order  to  render  them  available,  no  other  mode 
of  pleading  could  be  adopted. 

TiNDAL,  C.  J. — After  the  best  consideration  I  can  give 

(a)  6  East,  241 ;  S.  C.  2  Smith,  (c)  3  Taunt.  56. 

332.  {d)  1  Dav.  &  M.  433 ;  S.  C. 

(6)  6  B.  &  C.  651 ;  S.  C.  9  D.  5  a  B.  432. 
&  R.  726. 
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to  this  case,  I  think  the  plea  does  not  shew  any  real  satis-       1846. 

fiurdon ;  and  that  the  replication  shews,  that  by  the  de&ult 

or  act  of  the  defendant  himself,  the  annuity  deed  becahie 

DO  annuity  deed  at  alL     He  has  no  right,  therefore,  to  say 

to  the  plaintiff,  you  have  accepted  in  satisfaction  that  which, 

by  my  act,  is  no  deed  at  alL     There  must,  therefore,  be 

judgment  for  the  plainti£ 

CoLTMAN,  J.,  and  Cresswell,  J.,  concurred. 

Judgment  for  the  Plaintiff. 


HoLUEB  V.  Laurie,  and  Others. 

mSYLES,  Seijt,  shewed  cause  against  a  rule  obtained  by  Under  a  fi.  fa. 
ChafmeU,  Seijt,  which  called  upon  the  plaintiff  to  shew  ^m",  tfe^ 


linst  foods 
M.,  the 

cause  why  the  proceedings  in  this  action  should  not  be  J^rtmJ^ 
stayed.   It  was  an  acdon  of  trespass,  and  the  circumstances  ©^  H.,  who 

J  -.-.  i..i»  ''M*  lodger 

under  which  it  arose  were   these: — ^The  present  plaintiff  iu  the  house 
was  a  lodger  in  the  house  of  a  person  named  Maggi,  and  ^here  seUed 
a  writ  of  fieri  facias  having  issued  out  of  the  Court  of  ^'^WmS*^ 
Exchequer  against  the  latter,  at  the  suit  of  a  person  named  them,  and  the 
Todd,  the  sheriff  entered  the  apartments  of  the  former  to  the  Court 
and  seized  certain  goods  there.     The  plaintiff  claimed  outof%hicr* 
them  as  hers.     The  sheriff  then  applied  under  sec.  6,  of  f^®^^?* 
1  &  2  Wm.  4,  c.  68,  (the  Interpleader  Act)  for  relief,  and  relief  under 
accordingly  this  order  was  made  by  Mr.  Justice  Cresstoell: —  c.  58,  s.  6,' 
«  Todd  V.  Moffffu— Upon  hearing,  &c.,  I  do  order,  that  ^{^^'r  Act). 
upon  payment  of  the  sum  of  30/.  into  Court  by  the  said  An  i»ue  was 
ckumant,  within  a  week  fi-om  this  date,  or  upon  her  giving  try  the  right 

to  the  ^oods, 
and  in  it  H. 

soeeeeded.  H.  afterwards  brought  an  action  of  trespass  in  this  Court  for  entering  the  apartment. 

The  Court  refused  to  sUj  proceedings  in  that  action,  as  the  order  made  in  the  Ezcheouer  in 

the  action  there  only  a£fected  the  goods  seized,  and  did  not  extend  to  the  trespass  which  termed 

the  subject  of  the  latter  action. 

Semble,  that  if  the  Interpleader  order  did  extend  to  such  a  case,  the  proper  course  was  for  the 

sheriff  to  apply  to  the  Court  of  Exchequer. 
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HOLLIEa 
V. 

Laurie 
andOthen. 


within  the  same  time  security  to  the  satiisfiiction  of  one  of 
the  Masters  for  the  payment  of  the  same  amount  by  the 
said  claimant,  according  to  the  directions  of  any  rule  of 
Court,  or  Judge's  order,  to  be  made  herein,  and  upon 
payment  to  the  said  sheriff  of  Middlesex  of  the  possession 
money,  from  this  date,  the  said  sheriff  do  withdraw  from 
the  possession  of  the  goods  and  chattels  seized  by  him, 
under  the  writ  of  fi.  fa.  issued  herein.  And  I  do  fiirther 
order,  that  unless  such  payment  shall  be  made,  or  such 
security  be  given  within  the  time  aforesaid,  the  said  sheriff 
do  proceed  to  sell  the  said  goods  and  chattels,  and  pay  the 
proceeds  of  the  sale  after  deducting  the  expenses  thereof 
and  the  possession  money,  from  this  date,  into  Court  to 
abide  further  order  herein.  And  I  do  further  order,  that 
the  parties  do  proceed  to  the  trial  of  a  feigned  issue  in  the 
Court  of  Exchequer,  in  which  the  claimant  shall  be  plain- 
tiff, and  the  said  execution  creditor  shall  be  defendant; 
and  that  the  question  to  be  tried  shall  be,  whether  the 
goods  at  the  time  of  the  seizure  were  the  property  of  the 
claimant''  The  issue  therein  directed  was  accordingly 
tried,  and  the  plaintiff  succeeded.  In  the  order  of  Mr. 
Justice  CressweU  there  was  the  usual  reservation  as  to 
costs  and  other  matters  until  after  the  trial  of  the  issue. 
An  application  was  accordingly  made  at  Chambers  to 
Mr.  Baron  Piatt,  who  made  the  following  order: — "  Todd 
V.  Moffffi. — Upon  reading,  &c.,  I  do  order  that  the  sum 
of  30/.  paid  into  Court  in  this  cause,  pursuant  to  the 
order  of  the  Honourable  Mr.  Justice  Cresswelly  dated,  &c., 
be  paid  out  of  Court  to  Mary  HoUier,  the  claimant  in  the 
said  order  named,  or  her  attorney ;  and  that  the  defendant 
pay  to  the  said  Mary  Hollier  and  the  sheriff  of  Middle- 
sex their  costs  aforesaid,  occasioned  by  their  interpleader 
application,  and  also  the  costs  of  the  said  Mary  Hollier 
aforesaid,  occasioned  by  and  incidental  to  the  issue  by  the 
said  order  directed  to  be  tried,  and  the  costs  of  this  appli- 
cation to  be  taxed,  including  1/.  lOtf.  paid  by  the  said 
claimant  to  the  sheriff  of  Middlesex  for  possession  money. 
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die  «dd  woe  haying  been  tried,  and  a  verdict  found  for       1846. 
die  plaintiff  therein.''   Afterwards,  the  plaintiff  commenced      jJ^JJ]^ 
die  present  action  against  the  sheriff  for  the  trespass  in  ^' 

altering  the  {daintiff's  apartments.  The  ground  on  which  awl  Others, 
die  present  application  was  made  appeared  to  be,  that 
bring^ii^  the  present  acdon  was  a  violation  of  the  order  of 
the  Court  of  Exchequer  in  the  cause  of  Todd  v.  MaggL 
There  were  two  objections  to  the  application :  First,  if 
bringing  this  action  was  a  vidation  of  any  order  made  by 
the  Court  of  Exchequer,  that  was  the  proper  Court  to 
wfaidi  the  application  should  be  made  as  for  a  contempt 
This  Court  had  no  power  to  interfere  in  such  a  case. 
[Mauk,  J. — ^If  under  the  old  state  of  the  law  previous  to 
the  statute^  a  bill  of  interpleader  had  been  filed,  and  an 
action  had  been  brought  in  respect  of  that  which  was  the 
subject  of  the  bill  of  interpleader,  this  Court  would  not  stay 
die  proceedings  in  the  action  on  the  ground  that  the  party 
was  proceeding  in  violation  of  that  Court's  order.]  Secondly, 
die  order  which  was  made  in  the  Court  of  Exchequer  only 
tSkcted  the  goods  which  had  been  seized  under  the  fieri 
&cias,  and  consequently  it  could  in  no  way  affect  the  right 
of  acdon  of  the  plaintiff  to  proceed  in  respect  of  the  tres- 
pass committed  by  entering  her  apartments.  The  provisions 
of  the  statute  would  in  no  way  authorize  an  order  for  that 
pQipoae  to  be  made. 

Sir  T.  Wilder  Seijt,  and  CkanneH,  Seijt,  supported 
die  rule.  The  object  of  the  statute,  (1  &  2  Wm.  4,  c.  58, 
a  6\  was  to  aflford  substantial  protection  to  the  sheriff,  or 
other  officers  engaged  in  the  execution  of  process ;  this 
qipeared  fix>m  the  preamble  of  section  6,  the  words  of 
which  were,  ^''And  whereas  difficulties  sometimes  arise 
m  the  execution  of  process  against  goods  and  chattels, 
israed  by  or  under  the  authority  of  the  said  Courts,  by 
reascm  of  claims  made  to  such  goods  and  chattels  by  assig- 
of  bankrupts  and  otiier  persons  not  being  the  parties 


208  CASES  ON   POINTS  OF   PRACTICE,   C.   P. 

1846.       against  whom  such  process  has  issued,  whereby  sheriflb  and 

HoLuiK     other  officers  are  exposed  to  the  hazard  and  expense  of 

,  *'•  actions;  and  it  is  reasonable  to  afford  relief  and  protection 

Laurie  * 

and  Others,    in  such  cases  to  such  sheriffs  and  other  officers/"    If  the 

sheriff  was  liable  to  be  harassed  by  such  an  action  as  the 

present,  which  arose  out  of  the  same  transaction  as  that  in 

which  the  goods  were  taken,  it  was  difficult  to  know  how 

the  *^  relief  and  *^  protection"  intended  by  the  Legislature 

could  be  said  to  be  extended  to  him.     It  is  clear  that  the 

statute  intended  that  the  Court  out  of  which  the  process  of 

execution  issued  should  have  power  to  restrain  all  persons 

from  proceeding  against  the  sheriff  in  respect  of  the  acts 

which  were  necessarily  done  in  the  execution  of  process. 

The  Court  of  Exchequer  had  accordingly  made  an  order 

to  that  effect,  and  this  Court  was  bound  to  enforce  it. 

Unless   the   assistance   now   sought  by  the   sheriff  was 

afforded,  the  effect  would  be  that  the  statute  would,  in 

fact    be    of  no    avail.       [^Coltman,   J. — It    appears   by 

Semaynis  ccue  (a),   that  only  in  the  event  of  the  goods 

seized  by  the  sheriff,  in  the  apartments  of  the  plaintifl^ 

being    the   property  of  Maggi,  would  the  sheriff  have 

been  justified  in  entering  to  take  them.]     If  the  pbdntiff 

intended  to  reserve  a  right  to  prosecute  an  action  fi>r 

entering  her  apartments,  a  reservation  to  that  effect  should 

have  been  made  in  the  order.      It  was,  however,  quite 

general  in  its  terms.     [^Cresstoell^  J. — In  the  case  of  an 

execution  against  A.,  if  the  sheriff  entered  B.'s  house  and 

seized  the  goods  of  C,  and  on  an  issue  directed  under  the 

Interpleader  Act  the  usual  order  was  made,  could  it  be 

contended  that  B.  would  be  prevented  from  maintaining  an 

action  for  the  trespass  so  committed?]    That  case  was  dis* 

tinguishable,  as  B.  would  not  be  there  a  party  to  the  sale; 

but  here,  the  plaintiff  was  a  party  to  the  sale,  and  the 

issue  and   both   causes  of  complaint    arose  out  of  one 

transaction. 

(a)  5  Rep.  91. 
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TiNDAL,  C.  J. — It  appears  to  me  that  the  present  case       1846. 
does  not  fall  within  the  provisions  of  the  Interpleader  Act;       h^JJJ^^ 
and  in  the  absence,  therefore,  of  any  aathority  to  the  con-  •• 

trazy^  I  think  that  the  present  rule  should  be  discharged,  and  Others. 
For  the  wrongs  done  to  her,  the  present  plaiutiff,  had  ori- 
ginally two  causes  of  action :  one  for  breaking  into  and 
entering  her  dwelling-house ;  the  other,  for  taking  away  her 
goods.  With  respect  to  the  latter,  she  made  a  claim,  and 
the  right  to  those  goods  subsequently,  and  rightly,  became 
the  subject  of  an  interpleader  rule;  and,  as  to  that  seizure, 
the  sheriff  was  protected.  But  the  act  is  altogether  silent 
as  to  giving  any  protection  in  cases  where  the  wrong 
dweUii^-house  has  been  entered.  Where  that  has  been 
done,  the  sheriff  remains  liable,  as  before  that  statute  was 
enacted,  a  liability  which  is  expressly  adverted  to  in 
Semmfn/^M  case  (a),  where  it  was  resolved  by  the  Court, 
^  that  it  is  not  lawful  for  the  sheriff,  (on  request  made,  and 
denial^)  at  the  suit  of  a  common  person,  to  break  the 
defendant's  house,  to  execute  any  process  at  the  suit  of 
any  subject ;  for  thence  would  follow  great  inconvenience, 
diat  men  as  well  in  the  night  as  in  the  day  should  have 
their  houses  (which  are  their  castles)  broke,  by  colour 
whereof  great  damage  and  mischief  might  ensue ;  for  by 
colour  thereof  in  any  feigned  suit,  the  house  of  any  man 
at  any  time  might  be  broke  when  the  defendant  might  be 
anested  elsewhere,  and  so  men  would  not  be  in  safety  or 
in  quiet  in  their  own  houses.  And  although  the  sheriff  be 
ah  officer  of  great  authority  and  trust,  yet  it  appears  by 
eq^erience,  that  the  King's  writs  are  served  by  bailifis, 
persoos  of  little  or  no  value :  and  it  is  not  to  be  presumed, 
that  all  the  substance  a  man  has  is  in  his  house,  nor  that  a 
man  would  lose  his  liberty,  which  is  so  inestimable,  if  he 
has  sufficient  to  satisfy  his  debt  And  all  the  said  books, 
which  prove,  that  when  the  process  concerns  the  King,  that 
the  dieriff  may  break  the  house,  imply  that  at  the  suit  of  the 

(a)  6  Rep.  92»  a 
VOL.  IV.  P  D.   &   L. 
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1846.       party,  the  house  may  not  be  broken :  otherwise  the  addition, 
nouM     (*^  ^^^  ^^^  ^^  ^^®  Kling),  would  be  frivolous."    In  actions 
V.  of  trespass,  the  damages  which  a  jury  give  depend  very 

and  Otben .  much  upon  the  circumstances  of  the  case ;  the  present  is 
one  in  which  the  jury  would  probably  think  themselves 
justified  in  restraining  their  verdict  within  narrow  bounds. 
The  defendants  too  might,  if  they  please,  protect  them- 
selves against  any  large  amount  of  costs,  by  paying  money 
into  Court.  The  inconvenience,  therefore,  to  which  the 
sheriff  is  put  is  not  very  great;  but  we  should  be  assum- 
ing  an  authority  we  by  no  means  possess,  were  we  to  extend 
the  provisions  of  the  Interpleader  Act,  so  as  to  bar  the 
plaintiff  of  a  remedy  which  she  otherwise  clearly  poflsesses. 
The  act  was  intended  to  apply  to  cases  of  usual  occurrence^ 
and  therefore  properly  was  restricted  to  cases  where  a 
claim  was  made  as  to  the  goods  seized.  Entering  the 
wrong  dwelling-house  is  a  matter  of  very  unusual  occur- 
rence, and  therefore  the  act  is  silent  with  respect  to  such 
cases.  The  words  of  the  6th  section  are,  **  When  any  such 
claim  shall  be  made  to  any  goods  or  chattels  taken,  cr 
intended  to  be  taken,  in  execution  under  any  such  piocen, 
or  to  the  proceeds  or  value  thereof,  it  shall  and  may  be 
lawful,"  &c  For  these  reasonsi  I  think  this  rule  most  be 
discharged. 

CoLTMAN,  J.,  concurred. 

Maulb,  J. — ^I  also  think  that  this  rule  must  be  die* 
charged.  In  the  first  place,  it  seems  to  me  that  the  Court 
has  no  jurisdiction  in  this  matter  under  the  Interpleader 
Act  Under  that  statute  the  party  may,  and  if  he  elects  to 
proceed  must,  apply  to  the  (>ourt  in  which  the  action  is 
brought  in  the  ordinary  way ;  but,  in  the  case  of  a  daim 
being  made  against  a  sheriff  who  is  acting  in  the  execution 
of  process,  he  must  resort  to  that  Court  out  of  which  it 
issued.  There  is  certainly  another  act  of  Parliament 
enabling  a  Judge  of  another  Court  to  act ;  but  he  does  so 
still,  as  in  a  matter  arising  in  the  Court  out  of  which  the  ia- 
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terpleader  question  aru9e&     The  jurisdicdoDi  therefore,  over       1 846. 
the  interpleader  matter  properly  belonged  to  the  Exchequer,    ^J^^' 
and  any  application  under  the  statute  1  &  2  Wm,  4,  c  68,  »• 

dioald  have  been  made  to  that  Court     It  is,  indeed,  possi-    and  Othen. 
ble  that  this  Court  has  power,  and  the  sole  power,  to  stay 
the  proceedings  in  an  action  commenced  in  it;  but  that 
exists  by  virtue  of  the  general  jurisdiction  of  the  Court,  and, 
in  n^  opinion,  it  has  no  such  power  given  it  by  the  statute 
under  discussion.     The  Court  of  Exchequer  then  having  a 
centred  over  the   original  process,   may  make  an   order 
bindii^  on  the  parties^  and  if  they  violate  it,  may  punish 
them  by  process  for  contempt.     In  this  respect,  the  case  is 
the  flame  as  that  of  an  interpleader  suit  in  the  Court  of 
Chanoery,  or  formerly  on  the  equity  side  of  the  Court  of 
Exchequer,  and  the  same  results  ensue.     An  application, 
therefore,  to  this  Court  to  stay  the  proceedings,  appears  to 
me  whoHy  unwarrantable.    But  there  is  a  further  answer  to 
this  role,  for  assuming  that  the  application  to  us  could  be 
entertained,  I  do  not  think  that  this  is  a  case  within  the 
proviaioiifl  of  the  Interpleader  Act  at  alL     It  seems  to 
me  that  the  intention  of  that  statute  was  not  to  relieve 
parties  from  all  difficulty,  but  merely  to  extend  the  power 
previously  exercised  by  Courts  of  Equity  to  Courts  of  Com« 
mon  Law,  where  the  party  was  willing  to  hand  over  the 
subject  of  disputes.     It  provides  for  the  case  where  the 
same  subject-matter   is  claimed  by  two  persons,  and  the 
par^  being  exposed  to  the  hardship  of  having  to  defend 
two  actions  in  respect  of  it,  and  having  no  interest  himself, 
says,  *^  Tou  had  better  dispute,  respecting  this  matter,  with 
one  another  than  dispute  with  me."   That  is,  in  effect,  what 
is  xeciCed  by  the  act  as  the  grievance  which  it  was  intended 
to  remedy,  for  it  says,  ^'  Whereas  difficulties  sometimes  arise 
in  the  execution  of  process  against  goods  and  chattels 
issued  by  or  under  the  authority  of  the  said  Courts,  by 
of  daims  made  to  such  goods  and  chattels  by  assign 
\  of  bankrupts,  and  other  persons,  not  being  the  parties 
whom  such  process  has  issued,  &&,"  *^and  it  is  rea- 
p  2 
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1846.       sonable  to  afford  relief  and  protection  in  such  cases  to  such 
^^Jjj]^    sheriffs  and  other  oflScers."    It  therefore  enacts,  "  That 
.  V.  when  any  sach  claim  shall  be  made  to  any  ffoods  or  chat- 

aDdOthen.  tels,  the  Court  may  mterfere.  Ihoee  words  clearly  limit 
the  exercise  of  the  jurisdiction  under  it  to  the  case  of 
claims  of  goods  by  two  different  persons ;  in  which  case  it 
provides,  that  the  Court  may  call  before  them  by  rule  of 
Court,  as  well  the  party  issuing  such  process  as  the  party 
making  such  claim,  and  thereupon  may  exercise,  for  the 
adjustment  of  such  claims,  the  powers  mentioned  in  the  act, 
and  make  such  rules  and  decisions  as  shall  appear  to  be 
just,  according  to  the  circumstances  of  the  case.  That 
confines  the  operation  of  the  rule  to  the  circumstances  of 
the  particular  case  in  which  jurisdiction  is  given,  and  the 
cause  of  action  relating  to  it,  and  does  not  extend  it  to  one 
wholly  different  To  say  that  it  prohibits  an  action  like 
this,  would  be  to  give  it  a  far  wider  construction  than  its 
language  warrants.  For  example,  the  present  action  is  no 
more  within  its  terms  than  an  action  of  assault  would  be: 
it  is  not  a  question  as  to  who  is  to  have  the  damages.  A 
certain  party  says,  that  the  sheriff  was  a  wrong  doer  in 
entering  her  lodgings,  and  in  that  no  one  but  the  sheriff 
has  any  interest  whatever.  There  is,  therefore,  no  analogy 
between  the  present  proceedings  and  those  over  which  the 
statute  intended  to  give  the  Court  jurisdiction.  Upon  both 
these  grounds,  therefore,  I  think  that  this  rule  must  be 
discharged. 

Cresswell,  J. — The  intention  of  the  Legislature  ap- 
pears to  me  to  be  to  afford  relief  in  the  case  of  a  claim  to 
goods,  not  in  that  of  a  trespass  to  the  realty.  With  respect 
to  goods,  compensation  may  be  made  to  a  party  by  their 
restoration;  but  there  is  nothing  but  damages  to  afibid 
him  compensation  for  breaking  and  entering  his  dwelling- 
house.  The  act  recites,  that  di£Bculties  arise  in  the  execu- 
tion of  process  against  goods  and  chattels,  by  reasoa  of 
claims  made  to  such  goods  and  chattels;  and  it  proceeds 
to  declare,  that  it  is  reasonable  to  provide  relief  '<  in  sach 
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This  is  clearly  confined  to  cases  of  claims  for        1846. 
goods.     Then,  in  the  enacting  part,  it  provides,  that  where      holui* 
any  such  claim  shall  be  made  to  any  goods,  the  Court  out  *• 

of  which  the  process  issues  shall  have  power  to  make  orders  wd  Otbcn. 
and  rules  for  the  adjustment  of  the  claim.  The  provision, 
therefore,  is  restricted  to  those  instances  in  which  goods 
are  the  sulyect  of  dispute ;  and  if  we  refer  to  that  portion 
of  the  act  which  may,  with  the  greatest  propriety  be  termed 
the  interpleader  part,  we  find  that  the  actions  enumerated 
are,  assumpsit,  debt,  detinue,  or  trover.  These  instances 
indicate  die  class  of  cases  in  which  the  Legislature  intended 
to  aflford  relief  and  it  ought  not  to  be  extended  beyond 
diem.  If  die  acdon  involves  anything  beyond,  the  Court 
cannoC  stay  it ;  and  therefore,  in  Lawrence  v.  Mathews  (a)^ 
as  the  declaradon  contained  a  count  in  case  as  well  as  a 
count  in  trover,  QjJeridge^  J.,  held,  that  he  had  no  jurisdic- 
doD^  under  the  first  section  of  the  statute,  to  stay  the  pro- 
ceedings. 

Rule  discharged. 

(a)  5  Dowl.  149. 


Bjbnham  v.  Eabl  of  Mobninoton. 

Debt  on  bond. 

Plea:  that  die  said  supposed  wridng  obligatory  in  the  Totntction 

Ol  ocot  oil 

declaration  mendoned  was  made  and  executed  by  the  bond,  the 
defendant,  as  dierein  mendoned,  in  parts  beyond  the  seas,  pieMled,tba 
to  wit,  at  Calais,  in  the  kingdom  of  France,  where  the  JJ^^^J^JJ^ 
defendant  was  then  resident  and  domiciled,  and  not  else-  Cdais,  in  the  * 
where.  And  the  defendant  forther  says,  that  the  said  wridng  France,  where 

the  defendant 
wai  domiciled, 
tim  otrtaiB  ibrms  in  the  pltA  meatioaed  were  not  adopted  on  its  execntion,  nor  did  the 
dcftndaat  bdooff  to  certain  eUnei  of  penons  therein  described ;  and  that  <*  bj  reason  of  the 
fMrnktm,"*  hy  the  law  d  Fmee,  the  bond  nerer  was  binding  upon  the  defendant :  Hdd, 
tkat  the  pita  was  awoMDlattf •  and  inferential  io  iU  mode  of  stating  the  law  of  France,  and 
thafafcitt'Md. 


214 


CASES  ON  POINTS  OF   PRAGTICE|   C.    P. 


1846.        in  the  declaration  mentioned  was  not  taken,  received,  made, 
BsNHAM      ^^  passed  by  any  public  officer  or  officers  of  the  said  king- 

^  dom  of  France,  authorized  by  the  laws  of  that  kingdom  so 

HoENiNOTON.  to  do,  nor  was  the  same  writing  written  throughout  by  the 
hand  of  the  defendant ;  and  although  the  defendant  signed 
the  said  writing  with  his  own  hand,  yet  the  defendant  did 
not  in  any  part  of  the  said  writing  write  with  his  pn^)er 
hand  the  formula  or  acknowledgment  styled,  in  the  French 
tongue,  a  bon  or  approuve,  bearing  in  words  at  length  the 
debt  or  sum  of  money  purporting  to  be  secured  or  acknow- 
ledged by  the  said  writing;  nor  was  the  defendant  at  the 
time  of  the  making  of  the  said  supposed  writing  obligatory, 
a  merchant  or  tradesman,  artisan,  husbandman,  plough- 
man, vine  cultivator,  labouring  man,  or  servant  And  the 
defendant  further  says,  that,  by  reason  of  the  premises,  the 
said  supposed  writing  obligatory,  by  the  laws  of  the  said 
kingdom  of  France,  never  was  nor  is  obligatory  or  binding 
on  the  defendant ;  but  always  was  and  is  of  no  force,  effect^ 
or  validity.     And  this  the  defendant  is  ready  to  verify. 

Special  demurrer,  on  the  ground,  among  others,  that  the 
plea  was  argumentative  and  inferential,  and  ought  to  have 
averred  in  distinct  terms  what  the  law  of  France  was,  and 
that  the  plea  was  double,  &c. 

Dowlinffy  Serjt,  (with  whom  was  Barstaw)  in  support  of 
the  demurrer.  The  plea  in  the  present  case  sought  to 
avoid  the  bond  in  consequence  of  certain  provisions  of 
the  French  law  not  having  been  complied  with.  The 
French  law,  like  any  other  foreign  law,  was  for  pleading 
purposes,  a  fact,  and  must,  like  any  other  fact,  be  al- 
leged positively.  Here,  however,  no  positive  statement 
of  what  the  French  law  was  had  been  introduced;  the 
defendant  merely  alleged  that  certain  formalities  were  not 
adopted,  and  certain  personal  qualities  were  not  possessed 
by  the  defendant,  and  the  Court  was  left  to  draw  the 
inference,  that  the  non-existence  of  those  forms  and  per- 
sonal qualifications,  under  the  circumstances,  invalidated 


TBDflTT  TBBM,   9  VICT.  215 

tiie  bond;   but  there  was  no  positive  statement  that  the        1846. 

law  of  France  would,  in  consequence  of  those  circumstances    ^^^^^ 

ioTalidate  the  instrument    The  defendant  should  have       „^\  ^ 

Earl  of 
Stated  first,  what  the  law  of  France  was,  and  then  have  MommMOTON. 

shewn  what  were  the  supposed  defects  in  the  instrument 

by  whidi,  according  to  that  law,  the  bond  was  null.    The 

Court  would  then  be  able  to  judge  whether  the  plea  was 

an  answer  to  the  action.     With  respect  to  the  '^virtute 

cujos,"  &&,  that  was  the  mere  inference  which  the  defendant 

himself  drew,  and  which  was  in  no  way  sufficient  to  supply 

the  defect  in  the  plea.    As  it  now  stood,  it  was  impossible 

fer  the  plaintiff  to  take  issue  on  any  of  the  allegations  in 

the  plea.    (He  was  then  stopped  by  the  Court) 

dhatmdl,  Seijt,  (with  whom  was  Brown)  in  support  of  the 
plea.  No  doubt  a  foreign  law  must  be  alleged  like  any 
other  fiictf  as  the  Court  could  not  take  judicial  notice  of 
what  the  foreign  law  was;  but  here  the  defendant  had 
alleged  the  foreign  law  pontively,  and  therefore  no  difficulty 
was  imposed  on  the  plaintiff  taking  issue  on  any  of  the 
allegations  contained  in  the  plea.  In  M^Leod  v.  Schultze  (a), 
where  to  an  action  on  a  policy  of  insurance  the  defendant 
pleaded  that  the  policy  was  made  in  Scotland,  and  that 
the  sum  in  question  was  duly  fenced  and  arrested  accord- 
ing to  the  law  of  Scotland,  and  that  further  proceedings 
were  afterwards  taken  and  final  judgment  obtained,  which 
proceedii^  were  conclusive  against  the  plaintiff;  and  that 
according  to  the  law  of  Scotland  the  plaintiff  was  pre- 
doded  firom  suing  for  the  said  sum,  and  was,  by  reason 
of  the  premises,  wholly  barred ;  the  Court  of  Exchequer 
held,  on  special  demurrer,  that  the  plea  afforded  a  good 
defence,  and  that  it  was  not  necessary  to  set  out  the  Scotch 
law.  So  in  fFoodham  v.  Edwardes  (b),  an  issue  was  taken 
<m  a  plea  founded  on  the  Scotch  law,  but  which  cUd  not  set 


(JO  Amit,  voL  I9  p.  614 ;  See  also  cm/e,  vol.  3,  p.  60. 
(6)  6  A.  &  E.  771;  S.  C.  1 N.  &  P.  207. 
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1846.        it  forth.  It  was  therefore  competent  for  the  plaintiff  to  take 

Benham      ^°®  ^  ^"  ^^^  ^^^^  ^^  ^^®  ^^'  notwithstanding  it  was  not 
^  positively  and  fully  set  forth ;  or,  if  the  plaintiff  chose,  lie 

IfoftNiNGTON.  might  have  replied  de  injuria ;   Scott  v.  Chappekw  (a); 
Cooper  ^9,  Garbettiliy 

DawUnfff  Seijt,  in  reply.  With  respect  to  M^Leod  ▼• 
SchuUze  (c),  the  plea  did,  in  foct,  set  forth  the  Scotch  law, 
and  the  Court  gave  no  positive  decision  on  the  validity  of 
the  plea,  but  merely  recommended  the  defendant  to  amend. 
In  Woodham  v.  Edwcardeg  (d),  the  objection  was  not  taken  on 
demnrrer ;  but  the  plaintiff  pleaded  over.  That,  therefore^ 
was  no  authority  in  support  of  the  defendant's  mode  of 
pleading.  He  could  not  be  permitted  to  plead  in  such  a 
manner  as  to  impose  a  difficulty  on  the  plaintiff  in  taking 
issue  on  the  plea,  in  consequence  of  the  argumentative 
form  of  allegations  he  had  adopted. 

TiNDAL,  C.  J. — I  am  of  opinion  that  this  is  a  bad  plea, 
for  the  cause  assigned  by  the  special  demurrer.  It  is  argu- 
mentative and  inferential,  whereas  every  plea  ought  to  be 
direct,  as  is  laid  down  in  Co.  Litt,,  p.  303,  ^'  Every  plea 
must  be  direct,  and  not  by  way  of  argument  or  reheaisaL'' 
It  is  clear  that  the  plea  would  not  be  good  but  for  the 
termination ;  which  states  that,  by  reason  of  the  premises, 
the  said  supposed  writing  obligatory,  by  the  laws  of  the 
said  kingdom  of  France,  never  was  nor  is  obligatory  or 
binding  on  the  defendant,  but  always  was  and  is  of  no  force, 
effect,  or  validity.  This  is  not  a  direct  affirmance  of  what 
the  law  is;  and  I  think  the  plaintiff  had  a  right  to  a  direct 
affirmance.  The  facts  should  have  been  so  stated  that  he 
might  have  taken  the  opinion  of  this  Court  on  demurrer, 
as  to  whether  they  constituted  a  defence   to  the  action. 

(a)  4  M.  &  G.  336;  S.  C.  5  (c)  Ante,  voL  1,  p.  614$   See 

Scott.  N.  R.  148 ;  2  Dowl.  78,  N.S.  also  ante,  vol.  3,  p.  60. 

(h)  Ante,  vol.  1,  p.  969;  S.  C.  (rf)  6  A.  &  E.  771 ;  S.  C.  1  N. 

13  M.  &  W.  33.  &  P,  207. 
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Suppose  that  this  had  been  a  qaestion  of  evideDce  instead        1846. 

of  pleading,  you  woold  not  allow  a  witness  to  begin  by      Bemham 

■lying,  the  law  of  France  is  not  this  or  that ;  but  you  would       ^  ^ 

make  him  say  a£Bnnatively  what  the  law  is,  by  stating  it  BfouiiifOTON. 

from  his  knowledge,  or  from  the  Code  NapoUon^  or  some 

other  book.    This  plea,  however,  begins  only  by  a  set  of 

negadyea.  It  states  that  the  defendant  was  not  a  merchant, 

or  tiadesman,  &c.    How  do  we  know  that  there  were  not 

odier  tndes  not  included  in  the  plea,  but  included  in  the 

bw,  and  to  which  the  defendant  might  belong  ?     With 

respect  to  htLeod  y.  SekuJtxe^  which  has  been  cited,  it  may 

be  obaeryed,  that,  first,  a  case  is  neyer  a  strong  authori^ 

where  the  parties  amend ;  and,  secondly,  if  we  look  at  the 

plea  in  that  case^  it  is  only  a  plea  alleging  affirmative  matter, 

and  in  which  no  such  difficulty  arises  as  in  the  present  case. 

As  to  Woodham  v.  Edwardes^  the  objection  did  not  arise 

apon  demurrer,  the  parties  having  pleaded  over. 

CoLTKAH,  J. — It  can  scarcely  be  contended  that  the 
Court  could  uphold  the  plea  on  the  simple  allegations  of 
mvalidity  at  the  commencement  and  close  of  the  plea.  K 
not,  I  cannot  think  that  the  party  has  improved  his  plea 
by  what  he  has  intermediately  stated.  He  ought  to  have 
stated  the  law,  and  then  to  have  stated  the  facts,  so  as  to 
have  brought  his  case  affirmatively  within  the  law.  If  he 
had  so  done,  and  sufficient  fiicts  were  not  stated,  the  plaintiff 
might  have  demurred.  I  cannot  now  see  or  decide  that  the 
plea  is  double,  but  perhaps  it  might  be  if  the  law  were  all 
set  out  Upon  the  whole,  therefore,  though  with  some 
dcMibt,  from  a  somewhat  different  opinion  expressed  in 
AtLeod  y.  SchuUze,  1  think  this  plea  is  insufficient 

Cbbsswbll,  J. — I  also  am  of  opinion  that  this  plea  is 
insufficient,  and  for  the  reasons  expressed  by  my  Brother 
Colinumf  that  the  conclusion  of  the  plea  alone  would  be  in- 
sufficient, and  that  it  is  not  rendered  sufficient  by  the  previous 
statements     Foreign  law  is  only  noticeable  as  a  matter  of 
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1846.  &ct  You  cannot  say  in  a  plea,  '*  It  is  invalid  by  some  fiict 
which  I  will  prove  when  called  upon."  You  must  shew  what 
the  &ctB  are  which  make  it  invalid.  I  do  not  understand 
MoiworoTON.  my  Brother  Channett  to  contend,  that  the  plea  would  be 
good  without  a  statement  of  what  the  foreign  law  is^  bat 
that  the  plea  does  state  what  the  law  is.  I  think,  however, 
that  this  is  a  very  inconvenient,  incorrect,  and  inferential 
mode  of  stating  what  the  law  is.  Of  course,  if  APLeod  ▼• 
Schtdtze  (a)  were  a  direct  authority  in  &vour  of  the  plea, 
I  should  not  decide  against  it  without  great  hesitation ;  but 
I  do  not  look  upon  that  case  as  a  decision,  but  simply  as  a 
suggestion  thrown  out  during  argument 


Judgment  for  the  Plaintiff. 
{a)  Ante,  vol.  1,  p.  614 ;  See  also  ante,  vol.  3,  p.  60. 


Cooper  v.  Shephebd. 

Trover  for  a  bedstead. 

Pleas:  first,  not  guilty;  secondly,  not  possessed;  thirdly, 
that  the  plaintiff  heretofore,  and  long  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  24th  of  October,  1844,  in 
the  Court  of  Common  Pleas,  &c.,  impleaded  one  B.  Willo- 
matt  in  an  action  of  trover  for  converting,  to  wit,  on  the 
day  and  year  in  that  action  mentioned,  to  wit,  on  the  4th  of 
July,  1844,  among  other  goods  and  chattels  in  the  decla- 
ration in  that  action  mentioned,  the  same  identical  bedstead 
in  the  declaration  in  this  action,  and  in  the  introductory 
part  of  this  plea  above  mentioned,  and  such  proceedings 
were  therefore  had  in  that  action;  that  afterwards,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  2nd  of 
June,  1845,  the  plaintiff,  by  the  consideration  and  judg- 

that  the  said 

ooDTenion  by 

W.  was  a  converaon  not  later  than  the  conrersbn  in  the  declaration  mentioned ;  and  that 

before  the  conversion  in  the  declaration  mentioned,  W.  sold  the  bedstead  to  the  defendant, 

and  that  the  taking  under  such  sale  was  the  conTersion  alleged  in  the  present  action :  HtU, 

on  special  demorrtr,  that  the  plea  was  good. 


Declaration 
in  trover  for 
a  bedstead. 
Plea,  that 
before  the 
oommeoce- 
ment  of  the 
suit,  the  plain- 
tiff recovered 
judgment  in 
trover  against 
W,  for  con- 
verting the 
same  bedstead, 
and  received 
from  W.  the 
amount  of 
damages  and 
costs  m  that 
action,  which 
saiddamu^es 
were  the  mil 
value  of  the 
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meat  of  the  said  CSourt,  recovered  in  tlie  said  action  against  1846. 
the  said  B.  Willoinatt  752.  for  his  damages,  which  he  had 
sBstaHied  on  occasion  of  the  converting  by  the  said  B. 
Willoinatt  of  the  aaid  bedstead,  and  the  said  other  goods 
and  chattds  in  the  declaration  in  that  action  mentioned; 
and  abo  126/.  for  his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended,  whereof  the  said  B.  Willomatt 
naa  ooovicted,  as  by  the  record  and  proceedings  thereof 
still  remaining  in  the  said  Court  of  Common  Pleas,  more 
fblly  and  at  laige  appears.  And  the  defendant  further 
auth,  that  after  the  recovery  of  the  said  judgment  against 
the  said  B.  Willomatt  as  aforesaid,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  9th  of  June,  1845, 
the  said  B.  Willomatt  fully  paid  and  satisfied  to  the  plain- 
UflT  the  said  several  sums  of  75L  and  126^  in  form  aforesaid 
recovered  against  him,  and  the  plaintiff  then  took  and 
received  ttie  same  of  and  from  the  said  B.  Willomatt  in  full 
satisfaction  of  the  same  judgment.  And  the  defendant 
further  saith,  that  the  sud  damages,  so  fiu*  as  the  same  were 
estimated,  assessed,  recovered,  paid,  and  received  as  afore- 
said in  respect  of  the  said  bedstead,  were  estimated  and 
assessed,  and  were  recovered,  and  paid,  and  received  as 
af(»re8aid,  as  and  for,  and  in  respect  of,  and  as  the  full  value 
of  the  aaid  bedstead,  and  not  otherwise,  and  were  and 
amoonted,  in  fact,  to  the  full  value  of  the  said  bedstead. 
And  the  defendant  further  saith,  that  the  said  conversion 
of  the  said  bedstead  by  the  said  B.  Willomatt,  for  which  the 
said  action  agunst  the  said  B.  Willomatt  was  brought,  and 
in  respect  of  which  the  said  damages  were  estimated, 
assessed,  recovered,  and  paid,  and  recovered  as  aforesaid, 
was  a  conversion  not  later  in  point  of  time  than  the  con- 
version above  complained  of  against  the  defendant;  and 
that  just  before  and  at  the  time  of  the  conversion  of  the 
said  bedstead  by  the  defendant  above  complained  of  against 
him,  the  said  bedstead  being  then  in  the  possession  of  the 
said  B.  Willomatt,  he,  the  said  B.  Willomatt,  to  wit,  on  the 
day  and  year  above  mentioned,  sold  and  delivered  the  same 
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1846.       to  the  defendant  at  and  for  a  certain  reasonable  price  i& 
''^^JJ^    that  behalf,  to  wit,  the  sum  of  lOZ.,  and  the  defendant  then 
9.  paid  to  the  said  R  Willomatt,  who  then  accepted  and 

received  of  and  from  him,  the  defendant,  a  large  sum  of 
money,  to  wit,  the  sum  of  lOL,  as  and  for,  and  in  foH 
satis&ction  and  dischaige  of  the  said  price  of  the  said 
bedstead  as  last  aforesaid;  and  the  defendant  then  had| 
and  took,  and  received  the  said  bedstead  of  and  from  the 
8«d  B.  Willomatt,  to  and  for  his,  the  defendant's,  own  nse^ 
and  as  and  for  his  own,  under  and  by  virtue  of  such  sale 
and  delivery  as  aforesaid.  And  the  defendant  further  Baitli» 
that  the  having  and  receiving  of  the  same  by  the  defendant 
as  aforesaid,  is  the  same  conversion  of  the  said  bedstead  as 
is  above  complained  against  him,  the  defendant.  Veri- 
fication. 

Special  demurrer,  on  the  grounds  that  it  did  not  appear 
that  the  judgment  recovered  against  the  said  B.  Willomatt, 
and  the  payment  and  satis&ction  to  the  plaintiff  of  the 
damages  recovered  by  him,  had  any  application  to  the 
cause  of  action  and  conversion  to  which  the  plea  WM 
pleaded,  nor  that  the  conversion  by  the  said  &  Willofmatt) 
in  respect  of  which  the  plaintiff  recovered  against  htm  as 
therein  mentioned,  was  after  the  plaintiff  was  possessed  of 
the  said  bedstead  as  in  the  declaration  mentioned,  or  that 
the  plaintiff  was  not  lawfully  possessed  of  the  said  bedstead 
between  the  time  of  the  said  conversion  by  the  said  & 
Willomatt,  and  the  said  conversion  by  the  defendant^  or 
that  the  said  B.  Willomatt  was  possessed  of  and  held  die 
said  bedstead  under  and  by  force  of  the  said  conversion  by 
him,  at  the  time  when  he  sold  the  same  to  the  defendimt; 
and  also  that  a  recovery  against  the  said  B.  \^lomatt,  vt 
damages  for  one  conversion  of  the  said  bedstead,  was  no 
reason  or  cause  in  law  why  the  plaintiff  should  not  recover 
damages  against  the  defendant  for  another  and  different 
conversion  of  the  same  bedstead,  the  same  being  the  plttn« 
tiff's  property  at  the  time  of  the  last  mentioned  conversion ; 
and  that  the  defendanti  by  not  denying,  admitted  that  the 
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sud  bedstead  was  the  property  of  the  plaintiff  at  the  time       I64G. 
of  the  oonTenioD  thereof  by  him ;  and  also  that  the  said     ^"^^^^ 
laal  plea  aigumentatiyely,  and  by  inference,  denied  that  •» 

toe  jj^aintiff  was  lawfully  possessed  of  the  said  bedstead,  as 
sUeged  in  the  declaration^  and  gave  the  plaintiff  no  colour 
U^  maintain  his  action  against  the  defendant  in  reqpect  of 
Ae  said  bedstead;  and  that  the  plea  concluded  with  a 
lerificatioa  instead  of  to  the  country,  and  also  that  it  did 
not  appear  by  the  plea  that  the  said  recovery  against  the 
sud  B.  Willomatt  was  before  the  said  conversion  by  the 
defendant,  or  that  the  said  payment  by  the  said  B.  Willo- 
matt was  before  the  said  conversion  by  the  defendant 
Joinder  in  demurrer. 

DowKnff,  Serjt,  in  support  of  the  demurrer.  The  plea  in 
the  piesent  case  admits  that  the  property  of  the  bedstead 
m  the  declaration  mentioned  is  in  the  plaintiff;  Comyns  v. 
Ayer(a)i  It  also  admitted  a  conversion  by  the  defendant. 
It  then  averred  no  identity  between  the  conversion  stated 
IB  the  declaration  and  that  which  the  plea  affected  to 
jostify ;  it  merely  alleged  that  the  conversion  in  reqpect  of 
whidh  the  previous  action  was  brought,  ''was  a  conversion 
Dot  later  in  pwit  of  tim^  than  the  conversion  above  comr 
pbdoed  of  against  the  defendant"  As  the  plea  must  be 
taken  most  strongly  against  the  defendant,  this  could  not 
be  oonndered  as  an  allegation  of  identity  between  the  two 
convenions.  The  defendant's  plea,  therefore,  merely  con- 
fcawsd  a  oonvendon  without  avoiduig  it 

Ta^aitrd,  Serjt,  (with  whom  was  HawUm\  in  support  of 
die  plea.  The  plea  is  goodi  it  may  be  considered,  either 
SB  giving  colour  by  confessing  the  plaintiff's  possession  of  the 
bedstead,  and  then  disclosing  the  way  in  which  his  property 
b  it  was  divested  and  vested  in  Willomatt;  or  it  may  be 
conaidered  as  a  plea  showing  satisfection  to  the  plaintiff  in 

(a)  2  Cro.  Elis.  485. 
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1846.       respect  of  the  conversion  of  which  he  complained.     The 
0^^^^    cases  collected  in  a  note  to  Holmes  y.  WUsan  (a),  shewed 
V.  that  on  a  recovery  in  trover,  where  the  damages  were  of 

the  value  of  the  chattel,  the  property  in  the  chattel  vested 
in  the  defendant  Then  the  question  was,  as  to  the  time 
when  the  property  vested.  There  was  no  direct  authori^ 
upon  this  point;  but  in  a  note  to  Bamett  v.  Brandao{b\ 
the  learned  reporter  expresses  his  opinion  as  the  result  of 
the  cases,  *<that  it  would  seem  irom  the  period  of  the 
conversion.'*  The  Case  of  Untbm  and  Another  v.  SL  Qumr 
tin(c)^  is  an  authority  to  shew  that  the  plea  mi^t  be 
considered  as  sufficiently  giving  colour  to  the  plaintiff,  and 
avoiding  by  subsequent  fitcts  the  title  confessed. 

JDowKnff,  Seijt,  in  reply.  If  the  aUegaticms  in  the  plea 
Were  examined,  it  would  be  found  quite  consistent  with 
them  that  the  conversion  by  Willomatt  had  occurred  ten 
years  previously^  and  that  the  conversion,  which  was  the 
subject  of  the  action,  only  took  place  on  the  day  previoos 
to  suing  out  the  writ  The  plaintiff  had  a  right  to  construe 
the  plea  as  admitting  that  such  a  period  had  elapsed,  and 
then  the  property  in  the  chattel  which  had  passed  by  the 
recovery  in  the  action  against  Willomatt,  might  have  been 
revested  in  the  plaintiff;  if  this  was  not  the.fiwt,  it  was 
incumbent  on  the  defendant,  by  a  positive  all^jation,  so  to 
aver.  The  Court  was  not  at  liberty  to  presume  that  no 
change  in  the  property  had  taken  place  during  the  interval 
The  property,  therefore,  of  the  chattel  must  be  considered 
as  still  vested  in  the  plaintiff.  The  plea,  then,  confessed  a 
conversion  of  a  chattel  admitted  to  be  the  property  of  the 
plaintiff  The  opinion  expressed  by  the  lear&ed  reporter, 
in  6  Manning  and  Grainger^  was  inapplicable  to  the  present 
plea,  because  the  question  as  to  the  time  to  which  the 
recovery  in  an  action  of  trover  had  relation  did  not  arise. 

(a)  10  A.  &  E.  503,  611.  (c)  2  Dowl.  790,  N.  S. ;  S.  C. 

(6)  6  M.  &  G.  640,  note  (a);      11  M.  &  W»  7^7^ 
S.C.  7Scott»N.R.  301. 


r. 
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The  case  dlBuhop  ▼•  Vhcawiieis  Montague  (a),  which  was        1846. 
dtcd  in  the  note,  was  inapplicable,  for  that  merely  de-    ^"coomT' 
dded  that  either  trover  or  trespass  will  lie,  at  the  election 
of  the  plaintifl^  for  goods  taken  by  wrong,  but  in  trover, 
damages  sh^jU  be  given  for  the  conversion  only. 

Cur.  adv.  vuU. 

TonoAL,  C.  J. — The  plaintiff  declared  in  trover  for  con- 
vertiDg  his  bedstead ;  and  the  defendant,  besides  pleas  of 
the  general  issue,  not  guil^«  and  a  denial  of  the  plaintiff's 
pcM»emon,  pleaded,  in  bar  of  the  action,  as  follows;  viz., 
that  the  pluntifl^  before  the  commencement  of  this  suit, 
lecoivered  judgment  in  an  action  of  trover,  brought  against 
one  Willomatt,  for  the  conversion  by  him  of  this  same 
identical  bedstead,  and  received  from  Willomatt  the  amount 
of  tlie  damages  and  costs  in  such  judgment,  the  damages, 
10  fiir  as  related  to  the  bedstead  having  been  assessed,  and 
having  been  received  by  the  plaintiff,  as  the  foil  value  of 
the  bedstead,  and,  in  foct,  amounting  to  such  value.  The 
piea  then  states,  that  the  conversion  by  Willomatt  for  which 
that  action  was  brought.  Was  a  conversion  not  later  than 
the  ooQversion  in  the  declaration  mentioned,  and  that 
before  the  conversion  in  the  declaration  mentioned,  Willo- 
mati^  being  possessed  of  the  said  bedstead,  sold  it  to  the 
defendant,  who  paid  him  for  the  same,  and  received  it 
tmder  such  sale;  and  that  the  takings  under  such  sale,  is 
the  conversion  complained  of  in  the  declaration.  So  that 
die  plea  amounts,  in  substance,  to  this:  that  Willomatt  took 
and  converted  this  bedstead,  and  whilst  he  had  it  in  his 
possession  the  defendant  bought  it  of  him  and  paid  him  for 
it ;  and  that  the  plaintiff  has  recovered  firom  Willomatt  and 
has  received  from  him^  the  payment  of  damages  for  such 
conversion,  being  the  foil  value  of  the  bedstead.  To  this 
plea,  there  is  a  special  demurrer,  and  the  argument  before 

(a)  2  Cto.  Elis.  824. 
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1B46.       lis  has  been,  that  the  plea  is  bad,  either  upon  the  ground 
CoamL      ^^  *^  taken  as  a  traverse  of  the  plaintiff's  possession  it  is 
V.  argumentative  only ;  or^  if  taken  as  a  confession,  there  is  no 

avoidance ;  but  we  think  the  plea  is  unobjectionable  upon 
either  of  these  grounds.  The  plaintiff  in  trover,  where  no 
special  damage  is  alleged,  is  not  entitled  to  damages  bejond 
the  value  of  the  chattel  he  has  lost ;  and  after  he  has  once 
received  the  full  value,  he  is  not  entitled  to  further  comr 
pensation  in  respect  of  the  same  loss ;  and  according  to  the 
doctrine  of  the  cases  which  were  cited  in  the  aigument,  by 
the  former  recovery  in  trover  and  payment  of  the  damageSi 
the  plaintiff's  right  of  property  was  barred,  and  the  proper^ 
vested  in  the  defendant  in  that  action.  See  Adams  t. 
Braughton  {a\  and  JenkirCs  Rep.  4th  Cent  case  88,  where 
it  is  laid  down,  '*  A.  in  trespass  against  B.  for  taking  a  hone 
recovers  damages;  by  this  recovery,  and  execution  done 
thereon,  the  property  in  the  horse  is  vested  in  B.,  solutio 
pretii,  emptionis  loco  habetur.'*  Now  the  present  plea  oughf^ 
as  it  appears  to  us,  to  be  construed  as  alleging  a  sale  by 
Willomatt  to  the  defendant,  before  the  plaintiff  recovered 
judgment  against  Willomatt;  and  if  the  plea  be  so  om- 
strued,  it  would  be  a  confession  of  a  cause  of  action  avoided 
by  matter  subsequent,  viz.,  by  the  recovery  of  satisfaction 
for  the  same  cause  of  action  from  another ;  for  the  damage 
to  the  plaintiff  is  the  cause  of  his  action,  and  the  loss  of  the 
chattel  is  that  damage,  and  though  the  conversion  by  the 
defendant  is  different  from  the  conversion  by  Willomatt 
and  may  make  either  the  one  or  the  other  liable  to  the 
plaintiff,  at  his  election,  yet  satisfEU^tion  from  one  is  a 
defence  for  the  other.  Thus,  in  Bird  v.  Randall  (i),  the 
recovering  from  a  servant  damages  for  leaving  the  service 
of  his  master,  was  a  bar  to  an  action  against  the  defendant 
for  seducing  the  servant  to  leave  his  master's  service,  because 
the  loss  of  the  service  was  the  damage,  and  that  damage 
was  compensated  for  in  the  first  action ;  but  if,  on  the  other 

(a)  2  Strange,  10/S.  (6)  3  Burr.  1345. 
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handy  the  plea  be  construed  to  allege  the  sale  to  the  dc-  1846. 
iendant  to  be  after  the  recovery  by  the  plaintiff  from  coopee 
Willomatty  still  the  plea,  as  to  this  point,  may  be  sustained, 
as  (^ving  what  has  been  called,  in  modem  cases,  implied 
eoloar  to  the  plaintiff;  for  it  admits  that  the  plaintiff  had 
at  <me  time  a  right  of  property,  but  shews  it  to  be  barred 
by  the  matter  of  the  plea,  like  the  case  of  a  plea  in  an  action 
of  trover,  of  sale  to  the  defendant  in  market  overt,  or  of  the 
taking  by  the  defendant  for  wreck  or  for  waif;  which  pleas 
may  be  pleaded  in  trover  or  trespass;  Camyns  v.  Btn/er  (a) : 
and  see  also  Lej/fiM^i  ca«e(ft);  Unwin  and  Another  v.  St 
Qacm<m  (c).  And  as  to  the  further  objection,  that  if  the  plea 
contained  a  confession  of  the  cause  of  action  it  did  not  also 
ooDtain  an  avoidance  thereof  inasmuch  as  it  did  not  cer- 
tainly vpptn  that  the  possession  by  Willomatt,  in  respect 
of  which  the  plaintiff  recovered,  continued  to  the  sale  by 
Urn  to  die  defendant,  and  that  it  was  consistent  with  the 
plea,  that  the  plaintiff  might  have  acquired  the  property  a 
second  time  and  Willomatt  might  have  again  wrongfully 
taken  it  from  him  before  the  sale  by  him  to  the  defendant : 
we  think  that  the  possession  in  Willomatt  which  is  first 
aDeged  in  the  plea,  and  which  became  rightful  by  the 
recovery  in  trover  and  payment  of  the  damages,  must  be 
taken  to  have  continued  when  the  sale  to  the  defendant 
took  place,  inasmuch  as  nothing  appears  to  the  contrary. 
The  plea  alleges,  in  effect,  that  Willomatt  took  possession, 
and  that  being  possessed,  he  sold  to  the  defendant;  and 
ahfaoogh  it  would  have  been  more  certain  if  it  had  been 
pleaded  that  he,  being  so  possessed,  sold,  still  it  appears  to 
OS  sufficiently  certain  in  its  present  form,  on  the  principle 
that  no  change  in  the  possession  is  to  be  presumed.  We 
theiefere  think  judgment  ought  to  be  given  for  the  de- 
fendant 

Judgment  for  the  Defendant 

U)  2  Cro.  Eliz.  4S5.  (c)  11  M.  &  W.  2/7. 

(ft)  10  Rep.  8S,  b. 

VOL.  rv.  Q  D.    &   L. 
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Wbight  V.  BuRBOUGHES  and  Others. 

A  plaintiff  U  OWLINGf  Seijt,  shewed  cause  against  a  role  obtuned 

pauperit,  and  ^J  C*  C'  Jonesy  Seijt,  to  set  aside  a  plea  of  release  pleaded 

b^Lht***"  P"'®  darrein  continuance,  on  the  ground  of  its  having  been 

executed  a  executed  in  fraud  of  the  attorney's  lien.    It  was  an  action 

release  to  the 

defendants;  of  trespass,  and  the  plaintiff  sued  in  fonn&  pauperis.  The 
havi^lbeen  pleadings  had  proceeded  as  far  as  the  rejoinder,  to  which 
pleaded  puis     ^j^g  plaintiff  had  demurred,  and  the  case  was  set  down  foi 

darrein  con-  '  ^ 

tinuance,  die  argument  in  the  special  paper  on  the  22nd  of  April,  when 

aside  on  the  the  defendants  delivered  a  plea  of  release  puis  darrein  con- 

Se  ph^t^  tinuance,  which  had  been  executed  the  day  before.     On 

•^^^j'  the  8th  of  June,  the  present  rule  was  obtained.     In  die 

It  is  not  too  *^ 

late  to  apply     aflBdavit  supporting  the  rule  it  was  stated  that  the  jdaintiff^ 

of  Jane  to  set    attorney  had  laid  out  upwards  of  30iL  in  proceeding  widi 

Si^*whSi*      ^^^  action.  First,  the  application  was  too  late,  the  plaintiff^ 

d^*  ^         attorney  having  allowed  more  than  a  fortnight  of  Eoattr 

the  22nd  of      Term,  all  the  Easter  Vacation,  and  more  than  a  fortnight 

P"  •  of  Trinity  Term  to  elapse,  before  he  came  to  die  Court. 

Secondly,  it  appeared  from  the  letters  which  had  been 

written  by  the  plaintiff  to  the  defendants,  that  he  was 

anxious  that  the  action  should  be  settled.    The  defendant^ 

therefore,  could  not  be  considered  as  guilty  of  either  (rand 

or  collusion  in  accepting  a  release  voluntarily  executed  by 

the  plaintiff  in  the  cause.     If  the  act  of  the  plaintiff  was 

injurious  to  the  attorney,  that  was  a  matter  to  be  diaeuflsed 

between  them,  but  could  afford  no  ground  for  setting  aride 

the  present  plea.     In  Ex  parte  Hart{a\  where  an  actioo 

was  brought  for  an  excessive  distress,  the  defendant  com* 

promised  with  the  plaintiff  after  notice  from  the  plaintiff's 

attorney  not  to  do  so  without  his  consent,  and  the  Coart 

refused  to  interpose  on  behalf  of  the  attorney,  the  case 

being  one  of  purely  unliquidated  damages.     Here,   the 

action  was  for  unliquidated  damages,  and,  therefore,  that 

(a)  1  B.  &  Ad.  660 ;  8.  C.  1  Dowl.  324. 
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case  was  a  dear  authority  in  favour  of  the  defendants.        1846. 
[Maule^  J. — There,  the  attorney  had  a  reasonable  expecta-    ^^J^J^^ 
don  of  obtaining  his  costs  from  his  own  client ;  but  here,    ^     ^ 

,  1.1.  rm  «  «i..^     BURROUOHES 

lie  can  obtam  nothing.  The  attorney,  where  the  plaintin  and  Othen. 
sues  in  forma  pauperis,  is  directed  by  the  Court  to  act  on 
the  pauperis  behalf,  and,  as  an  inducement,  he  is  promised 
to  be  paid  in  case  he  succeeds.  But  the  plaintiff,  by  exe- 
CQting  this  release,  takes  away  all  chance  of  the  payment 
(boosts,  because  he  cannot  obtain  any  from  his  own  client* 
Tmdalj  C.  J. — The  costs  are  part  of  the  spes  spolii  for 
iriiich  the  attorney  labours.] 

C  €•  Jones,  Serjt  The  application  was  not  too  late, 
because  the  attorney  required  some  time  to  investigate  the 
ciicomstances  under  which  the  release  had  been  obtained, 
and  the  plea  pleaded.  It  was  clear,  on  the  merits  of  the 
case,  that  a  fraud  had  been  practised  by  the  pauper  upon 
his  attorney,  and  to  that  fitiud  the  defendants  were  parties. 
On  these  grounds^  the  present  rule  ought  to  be  made 
abadute. 

ToTDAit,  C.  J.— I  do  not  mean  to  say  that  no  case  can 
oecur  in  which  a  pauper  plaintiff  may  settle  an  action; 
but  it  must  be  a  strong  case  to  justify  us  in  upholding  a 
release  executed  by  a  person  in  such  a  situation,  when  the 
Court  has  appointed  an  attorney  to  act  on  his  behal£  The 
attorney  expends  his  money  and  labour  in  the  expectation 
and  hope  that  the  result  will  repay  him :  a  release  destroys 
audi  hopes;  and,  if  we  were  to  permit  a  release  to  be 
pleaded  in  cases  like  the  present,  we  should  ultimately  find 
that  DO  attorney  would  be  disposed  to  act  As  regards  the 
lapae  of  time,  I  do  not  think  the  delay  so  great  as  to  predude 
the  party  from  making  this  application. 

The  rest  of  the  Court  concurred. 

PebCubiam. 

Rule  absolute. 

Q  2 


228 


CASES  ON    POINTS  OF   PRACTICE,   C.    P. 


1846. 


Hatward  v.  Bennett. 

Debt  on  bond  for  1363i  lOs.  3d.  (a), 

The  defendant  craved  oyer  of  the  bond  and  of  the  condition. 
The  latter,  after  reciting  that  James  Hayward,  the  plaintiff 
in  this  action,  had  made  an  affidavit  of  debt  agdnst  John 


Debt  on  bond 
agminit  a 
•uretj  under 
1  &  2  Vict. 
c  110,  s.  8, 
conditioned 
for  the  pay. 

ment  of  a  debt  Heffer  and  Henry  Hales,  under  the  statute  1  &  2  Vict 
for  hii  render.   c«  ^^O,  s.  8,  Stated  the  condition  to  be  for  the  payment  by 

Plea,  that 
the  plaintiff 
recoTered 
judgment  in 
the  Queen's 
Bench  for  the 
debt,  and 


Hales  of  any  sum  that  might  be  recovered  in  any  action 
which  had  been  or  might  be  brought  for  the  recovery  of  the 
debt  against  Heffer  and  Hales,  or  Hales  alone^  and  for  the 
render  of  himself  by  Hales  to  the  custody  of  the  gaoler  of 
the  Court,  in  which  such  action  should  have  been  or  might 
be  brought,  according  to  the  practice  of  such  Court,  or 
within  such  time  and  in  such  manner  as  the  said  Court  or 
any  Judge  thereof  should  direct  The  defendant  pleaded 
inter  alia,  that  the  plaintiff  brought  an  acdon  against 
Heffer  and  Hales  in  the  Court  of  Queen's  Bench,  for  the 
recovery  of  the  said  debt  in  the  condition  mentioned,  and 
recovered  a  judgment  for  924/.  is. ;  and  upon  that  judg- 
ment a  writ  of  capias  ad  satisiaciendum  was  issued  by 
him  directed  to  the  sheriffs  of  London,  returnable  on 
November  15,  1842,  which  writ  was  delivered  by  the  said 
plaintiff  to  the  said  sherifis ;  and  that  afterwards,  and  while 
the  said  writ  was  in  the  hands  of  the  sheriflb,  and  before 
the  return  thereof,  and  before  the  said  15th  day  of  No- 
WM  prevented  member  therein  mentioned,  and  before  any  breach  of  the 
SvaTuSi^  said  condition  of  the  said  writing  obligatory,  and  before 

in  manner 
aforesaid: 
Held,  on 
ipecial  de- 
murrer, that 
if  the  plea 
was  construed 
asanexcuse, 
as  it  did  not 
distinctly  aver 
that  it  was 
impossible  for 

H.  to  render  himself,  it  was  bad  as  argumentative ;  and  if  construed  as  a  performanoe^  it  was 
bad  as  not  being  substantively  so  averred. 


detained  H. 
onaca.  sa. ; 
that  R  sued 
out  a  habeas 
corpus  cum 
caus4,  and 
was  committed 
to  the  Mar- 
shalseaof  the 
Queen's 
Bench,  and 
detained  there 
until  after  the 
return  day  of 
the  writ;  that 
H.  was  alwavs 
ready  to  render 
himself,  and 
would  have 
rendered  him* 
self  according 
to  the  practice 
of  the  Court, 


the  time  for  the  said  H.  Hales  rendering  himself  according 
to  the  practice  of  the  said  Court  and  the  said  condition, 
and  within  a  reasonable  time  in  that  behalf,  before  the 
commencement  of  this  suit,  to  wit,  on,  &c,  the  said 
H.  Hales,  being  within  the  said  bailiwick  of  the  said  sherifis, 

(a)  See  this  case,  ante,  vol.  1,  p.  916 ;  S.  C.  6  M.  &  G.  1025 ;  7  Scott 
N.  R.  937. 
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was  then,  according  to  the  practice  of  the  said  Court,  taken        1846. 

and  arrested  by  the  said  sherifis,  under  the  said  writ,  and     haywabd 

then  surrendered  himself  thereto,  and  was  then  kept  and     ^    *• 

detained  in  execution  in  the  custody  of  the  said  sheriffs, 

imder  and  by  virtue  of  the  said  writ;  and  that  afterwards 

and  befixe  any  breach  of  the  said  condition  of  the  said 

wridng  obligatory,  and  before  the  commencement  of  this 

euit,  and  while  the  said  H.  Hales  was  and  remained  in  the 

custody  of  the  said  sheriffs  in  execution  under  the  said 

writ,  and  upon  the  said  judgment  so  recovered  as  aforesaid, 

and  within  a  reasonable  time  in  this  behalf,  to  wit,  on,  &c., 

the  said  EL  Hales  caused  to  be  issued  out  of  the  said  Court 

of  oar  said  Lady  the  Queen,  before  the  Queen  herself 

according  to  the  practice  of  the  said  Court,  a  certain  other 

writ  of  oar  said  Lady  the  Queen,  called  a  habeas  corpus 

com  caosft,  directed  to  the  said  sheriffs,  whereby  our  said 

Ldy  the  Qoeen  commanded  the  said  sherii£b  to  have  the 

body  of  the  said  H.  Hales  before,  &&,  immediately  after 

the  receipt  of  the  said  writ,  to  do  and  receive  all  and 

ringolar  those  things  which  the  said  Chief  Justice  should 

then  and  there  consider  of  him  in  that  behalf,  and  should 

alao  have  there  the  said  last  mentioned  writ;  and  that  the 

said  laat  mentioned  writ  was  afterwards,  and  before  the 

oomrneocement  of  this  suit,  to  wit,  on  the  day  and  year 

last  aforesaid,  according  to  the  practice  of  the  said  Court, 

delivered  to  the  said  sheriffs,  and  under  and  by  virtue  of 

the  said  last  mentioned  writ,  the  said  sheriffs  immediately, 

and  within  a  reasonable  time  afterwards,  to  wit,  on  the  day 

and  year  last  aforesaid,  and  according  to  the  practice  of  the 

said  Court,  brought  the  said  H.  Hales  before  the  Hon.  Sir 

J.  PaiUion,  Elnt,  one,  &c.,  who  then,  and  according  to  the 

pTMrdce  of  the  said  Court,  received  from  the  said  sheriffs 

the  body  of  the  said  H.  Hales,  and  then,  and  before  any 

bi)pach  of  the  said  condition  of  the  said  writing  obligatory, 

and  before  the  time  for  the  said  H.  Hales  rendering  himself 

according  to  the  practice  of  the  said  Court,  and  the  said 

condition  had  expired,  and  before  the  commencement  of 
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1846.       this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  and 

^^^^^^    according  to  the  practice  of  the  said  Court,  committed  the 

_    V*  said  H.  Hales  into  the  custody  of  the  marshal  of  the 

Bknnett 

Marshalsea  of  our  Lady  the  Queen,  before  the  Queen 

herself,  to  wit,  of  Thomas  Chapman,  Esq.,  as  and  then 
being  such  marshal,  and,  as  such  marshal,  the  gaoler  of  the 
said  Court  of  our  said  Lady  the  Queen,  before  the  Queen 
herself,  in  which  the  said  action  was  so  brought,  and  judg- 
ment recovered  as  aforesaid,  in  execution  at  the  suit  of  the 
plaintiff  upon  the  said  judgment,  for  the  said  sum  of  money 
so  recovered  as  aforesaid;  and  the  said  marshal  then 
received,  and  had,  kept  and  detained  the  said  H.  Halei^ 
under  and  by  virtue  of  the  said  commitment,  in  execution 
at  the  suit  of  the  plaintiff,  upon  the  said  judgment  so  re- 
covered as  aforesaid,  and  according  to  the  practice  of  the 
said  Court,  until  after  the  return  day  of  the  said  writ  of 
capias  ad  satis&ciendum,  for  a  long  space  of  time  thereafter, 
to  wit,  hitherto,  of  all  which  premises  the  plaintiff  afterwards 
and  before,  &c.,  had  notice ;  and  that  afterwards  and  before, 
&c.,  to  wit,  on,  &C.,  the  said  sheri£b  made  their  return  to 
the  said  writ  of  capias  ad  satisfaciendum,  and  thereby 
returned  to  the  said  Court  of  our  said  Lady  the  Qoeen, 
before  the  Queen  herself,  that  by  virtue  of  the  said  writ  of 
capias  ad  satisfaciendum,  they  took  the  body  of  the  said 
H.  Hales,  whose  body  they  safely  kept  until  they  received 
her  Majesty's  writ  of  habeas  corpus  cum  causa,  being  the 
said  writ  of  habeas  corpus  before  mentioned,  directii^ 
them,  &c.,  (setting  out  the  return) ;  and  that  from  the  time 
of  the  recovery  of  the  said  judgment  as  aforesaid,  until  he, 
the  said  H.  Hales,  was  so  taken  and  arrested  under  the 
said  writ  of  capias  ad  satbfaciendum  aforesaid,  he,  the  said 
H.  Hales,  was  always  ready  and  willing  to  render  himself 
to  the  custody  of  the  gaoler  of  the  said  Courts  according 
to  the  practice  of  the  said  Courts  and  the  said  condition  of 
the  said  writing  obligatory,  and  afterwards,  and  whilst  he 
so  was  and  remained  in  custody  as  aforesaid,  was  ready  and 
willing  to  have  rendered  himself,  and  would  have  rendered 
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himflelf  accordinglj,  but  that  he  was  prevented  by  the        i846. 
plaintiff  fiom  so  doing  in  manner  aforesaid.  Verification.         Haywaeo 

To  this  plea  the  plaintiff  demurred  specially^  on  the  fol-  »• 

lowing  grounds :  that  the  said  plea  confesses,  but  does  not  suf- 
ficiently EToid  the  breach  of  the  condition  of  the  said  writing 
obligatory  in  the  declaration  mentioned ;  that  the  said  plea 
is  no  answer  to  the  action;  that  it  admits  that  the  bond 
was  forfeited,  and  does  not  shew  any  discharge  or  release  of 
the  action;  that  nothing  is  stated  in  the  siud  plea  to  shew 
diat  tlie  condition  of  the  said  writing  obligatory  was  per- 
famiedy  or  that  the  same  was  not  forfeited;  that  the 
defeodant  cannoC  set  up  the  matters  stated  in  the  said  plea 
as  an  answer  to  the  action  on  the  record;  that  if  the  matters 
stated  in  the  said  plea  amounted  to  a  reasonable  ground 
hr  fdieving  the  defendant  firom  his  liability  under  the 
add  writing  obligatory^  the  defendant  should  have  aviuled 
Uraaelf  of  that  circumstance  by  motion  or  application  to 
die  Conr^  and  not  by  way  of  plea;  that  the  siud  plea  is 
doable  in  thisi  that  it  purports  in  one  part  to  shew  that  the 
condition  of  the  writing  obligatory  was  performed  by  the 
lender  of  the  said  H.  Hales,  and  in  another  part  sets  up 
matten  by  way  of  excuse  for  the  said  H.  Hales  not  ren- 
dering according  to  the  said  condition;  that  the  plea  is 
vioertain  and  argumentative,  and  no  certain  issue  can  be 
taken  upon  it;  that  if  the  said  plea  is  to  be  taken  as  setting 
op  an  excuse  for  the  said  H.  Hales  not  rendering  himself 
aoooiding  to  the  condition  of  the  said  writing  obligatory, 
dien  the  plea  is  no  answer  to  the  action ;  and  if  the  said 
pies  is  intended  as  shewing  that  the  said  H.  Hales  did 
render  himself  according  to  the  said  condition,  then  the 
wd  plea  is  bad,  for  not  distinctly  stating  a  render,  but 
leaving  the  same  to  be  gathered  by  inference  and  implication. 
Joinder  in  demurrer. 

Bjfkff  Seijt,  in  support  of  the  demurrer.  On  reading  the 
plea,  it  is  doubtfol  whether  the  defendant  intends  to  allege 
t  performance  of  the  condition,  or  an  excuse  for  its  non- 
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1846.       performance.    If  the  former  is  intended,,  then  there  is  no 


V. 

BfiNNBTT. 


Haywaad  <^i'ect  allegation  to  that  effect  on  which'  the  plaintiff  can 
take  issue.  If  the  latter,  there  is  nothing  to  shew  that  the 
defendant  was  excused  for  the  non-performance.  There 
is  nothing  on  the  face  of  the  plea  which  discloses  any 
impossibility  to  render  the  defendant,  owing  to  the 
course  taken  by  the  plaintiff.  It  is  quite  consistent  with 
the  averments  in  the  plea,  that  if  the  defendant  had  com- 
plied with  the  practice  of  the  Court,  he  might  have 
rendered  the  original  debtor.  This  Court  could  not  take 
judicial  notice  of  the  practice  of  the  Court  of  Queen's 
Bench,  so  as  to  determine  that  the  plaintiff  had  prevented 
the  defendant  from  making  the  render.  If  the  defendant 
intended  his  plea  to  be  one  of  performance,  he  should  have 
alleged  performance  positively,  and  then  proved  the  fiu:t8 
disclosed  in  the  plea  in  support  of  that  allegation.  If  on 
the  other  hand  he  intended  his  plea  to  be  by  way  of  ezcusey 
he  should  have  directly  averred  that  the  act  of  the  plaintiff 
made  it  impossible  for  him  to  effect  the  render. 

Tcdfaurdy  Seijt,  contra.  It  was  decided  in  Sinian  v. 
Acraman  (a),  that  if  the  obligee  of  such  a  bond  as  the 
present  is  desirous  of  proceeding  against  the  obl^r,  he  la 
bound  to  issue  a  ca.  sa.  against  the  original  debtor.  Heie 
the  plaintiff  pursued  that  course,  and  by  taking  the  debttnr 
in  execution,  that  which  amounted  to  a  render  in  point  of 
law  was  effected,  and  so  the  condition  of  the  bond  was 
fulfilled.  The  plaintiff,  therefore,  was  satbfied,  and  there- 
fore could  have  no  right  to  proceed  against  the  sureties. 
The  plea  set  forth  certain  other  measures  in  addition  to 
that  which  constituted,  in  point  of  law,  a  render,  but  the 
introduction  of  them  could  not  invalidate  the  plea.  But 
if  the  plea  could  not  be  considered  as  disclosing  what  in 
point  of  law  constituted  a  fulfilment  of  the  condition,  it 
disclosed  a  sufficient  excuse  for  the  non-fulfilment,  as  it 

(a)  Ante,  vol.  3,  p.  426 ;  S.  C.  2  G.  B.  367. 
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shewed  that  the  act  of  the  plaintiff  prevented  the  render.  1846. 

In  that  way  also^  the  plea  must  be  considered  as  disclosing  haywIed 

an  answer  to  the  declaration.  v. 


Bennett. 


Byles,  Seijt.^  replied. 

Cur,  adv.  vulL 

TmDALf  C  J.,  now  delivered  the  judgment  of  the  Court. 
— ^This  was  an  action  of  debt  on  a  bond  entered  into  pur- 
suant to  the  statute  1  &  2  Vict  c.  110,  s.  8.  The  defendant 
cashed  oyer  of  the  bond  and  the  condition,  which,  after 
recitiiig  that  James  Hayward,  (the  plaintiff  in  this  action), 
liad  made  affidavit  that  John  Hefier  and  Henry  Hales  were 
indebted  to  him  in  the  sum  of  6812.  I5s.  1^,  was,  that  if 
H.  Hales  did  and  should  pay  to  J.  Hayward  such  sum  or 
foms  of  money  as  should  be  recovered  against  him  the  said 
H.  Hales  and  J.  Hefler,  or  against  the  said  H.  Hales,  in 
any  action  which  had  been  brought,  or  should  thereafter  be 
broogbty  for  the  recovery  of  his  alleged  debt,  together  with 
radi  costs  as  should  be  given  in  the  same,  or  should  render 
bimself  to  the  custody  of  the  gaoler  of  the  Court  in  which 
audi  action  should  have  been,  or  might  be  brought,  for 
lecovery  of  the  said  alleged  debt,  according  to  the  practice 
of  such  Court,  or  within  such  time  and  in  such  manner  as 
the  said  Court,  or  any  Judge  thereof  should  direct,  after 
JQ^ment  should  have  been  recovered  in  such  action,  then 
the  said  obligation  should  be  void ;  but  otherwise,  the  same 
flhoald  stand  and  remain  in  full  force  and  effect.  The 
defendant  thereupon  pleaded  in  substance,  that  after  making 
the  said  writing  obligatory,  and  before  the  commencement 
of  this  suit,  to  wit,  on,  &c.,  the  plaintiff  brought  an  action 
in  the  Queen's  Bench  against  J.  Heffer  and  H.  Hales  for 
the  recovery  of  the  said  alleged  debt,  and  that  the  plaintiff 
afterwards  recovered  against  the  said  Heffer  and  Hales 
924iL  Is.,  as  well  in  respect  of  the  said  debt  as  for  his  costs 
and  charges.  And  the  defendant  further  said,  that  aftei^ 
wards  and  before  the   commencement  of  this  suit,  and 
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1846.       aocording  to  the  practice  of  the  said  Court,  to  wit,  on  tlic 

Ua^amd     ^^^  ^^  October,  1844,  the  plaintiff  caused  to  be  issued  ouf 

9.  of  the  Court  of  Queen's  Bench,  upon  the  said  judgment  ac 

recovered  by  him  as  aforesaid,  a  writ  of  capias  ad 


faciendum  against  the  said  Heffer  and  Hales,  directed  tc 
the  sherifis  of  London,  whereby  the  Queen  commanded 
the  said  sherifis  that  they  should  take  the  said  J.  Hefib 
and  H.  Hales,  and  them  safely  keep,  so  that  the  said  sheriffi 
might  have  the  bodies  of  the  said  J.  Heflfer  and  H.  EUei 
before  our  said  Lady  the  Queen  at  Westminster,  on  Tueadm 
the  15th  day  of  November  next  ensuing,  to  satisfy  the  said 
plaintiff  the  said  sum  of  924il  Is.,  together  with  intereat  al 
the  rate  of  4/.  per  cent  from  the  30th  of  June^  1842 ;  and 
the  sherifis  were  also  commanded  to  have  there  then  that 
writ  And  the  defendant  further  said,  that  afterwards  and 
according  to  the  practice  of  the  Court,  the  said  writ  wai 
delivered  by  the  plaintiff  to  the  sherifis;  and  that  afterwaidf 
and  before  the  return  thereoj^  and  before  the  15th  day  ol 
November  therein  mentioned,  and  before  any  breach  of  the 
said  condition,  and  before  the  time  for  the  said  H.  Halei 
rendering  himself  according  to  the  practice  of  the  aaid 
Court,  and  the  said  condition,  and  within  a  reasonable 
time  in  that  behalf,  before  the  commencement  of  this  suit; 
to  wit^  on  the  14th  day  of  November,  1842,  the  aaid 
H.  Hales  being  within  the  bailiwick  of  the  said  aherifis 
was  then,  according  to  the  practice  of  the  said  Court,  takm 
and  arrested  by  the  said  sherifis,  under  the  said  writ,  and 
then  surrendered  himself  thereto,  and  was  then  kept  and 
detained  in  execution  in  the  custody  of  tlie  said  sheiiflb. 
by  virtue  of  the  said  writ  And  the  defendant  further  saidt 
that  afterwards  and  before  any  breach  of  the  said  condition^ 
and  before  the  commencement  of  thb  suit,  and  whilst  the 
said  H.  Hales  remained  in  the  custody  of  the  said  sheriffs 
in  execution  under  the  said  writ,  and  upon  the  said  judg^ 
ment,  and  within  a  reasonable  time  in  this  behalf  to  wit; 
on  the  14th  of  February,  1842,  the  said  H.  Hales  caused 
to  be  issued  out  of  the  said  Court  of  Queen's  Bench 
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according  to  the  practice  of  the  said  Court,  a  writ  of  habeas  1840. 
coqHifl  cum  caosd,  directed  to  the  said  sherifis,  whereby  the 
Qneen  commaiided  the  said  sheri^  to  have  the  body  of 
die  said  EL  Hales  before  the  Chief  Justice,  to  do  and  receive, 
&e.  And  the  defendant  further  said,  that  the  said  writ  was 
afterwaidi^  and  before  the  commencement  of  this  suit,  to 
wit,  on,  ftc,  and  aoocnrding  to  the  practice  of  the  said  Court, 
delifcied  to  the  said  sheriffi^  and  under  and  by  virtue  of 
die  aakl  writ,  the  said  sherifis  immediately,  and  within  a 
leaaooabie  time  afterwards,  to  wit,  on,  &c.,  and  according 
to  the  piactice  of  the  said  Court,  brought  the  said  H.  Hales 
befine  the  Hon.  Sir  J.  Paiie$onj  <me  of  her  Majesty's 
Jostioei^  &&,  who  then,  and  according  to  the  practice  of 
die  aaid  Court,  received  from  the  said  sherifls  the  body  of 
the  said  H.  Hdes;  and  then,  and  before  any  breach  of  the 
aaid  oonditioD,  and  be&re  the  time  for  the  said  H.  Hales 
rendering  himself,  accofding  to  the  practice  of  the  said 
Coor^  and  the  said  condition,  had  expired,  and  before  the 
oommeDoement  of  this  suit,  to  wit,  on  the  day  and  year 
last  afiyreaaid,  and  according  to  the  practice  of  the  said 
Courts  committed  the  said  H.  Hales  into  the  custody  of 
die  marshal  of  the  Marshalsea,  &&,  to  wit,  Thomas 
Chapman,  Esq.,  as  and  then  being  such  marshal,  and,  as 
audi  mardhal,  the  gaoler  of  the  siud  Court  of  our  said  Lady 
the  Queen,  before  the  Queen  herself,  in  execution  of  the 
writ  of  the  plaintiff  upon  the  said  judgment ;  and  the  said 
mardial  then  received,  and  kept  and  detained  the  said 
EL  Hales  under  and  by  virtue  of  the  said  commitment,  in 
execution  at  the  suit  of  the  plaintiff  upon  the  said  judgment, 
and  according  to  the  practice  of  the  said  Court,  until  and 
after  the  return  day  of  the  said  writ  of  capias  ad  satis- 
&ciendum,  to  wit,  hitherto:  of  all  which  premises  the 
plaintiff  had  notice.  And  the  defendant  further  said,  that 
after  the  commitment  of  H.  Hales  as  aforesaid,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  15th  day  of 
November,  1842,  the  said  sherifis  made  their  return  to  the 
said  writ  of  capias  ad  satis&u:iendum,  and  thereby  returned 
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1846.       that  they  had  taken  the  said  H.  Hales,  and  safely  kept  him 
Haywaeo     ^^^  ^^®y  received  the  writ  of  habeas  corpus,  and  so 
B    '^'ett      ^^^^^^  ^^^  committal  of  H.  Hales  by  Mr.  Justice  Pattegan. 
And  the  defendant  further  said,  that  &om  the  time  of  the 
recovery  of  the  said  judgment  until  he  the  said  H.  Hales 
was  taken  and  arrested  under  the  said  writ  of  capias  ad 
satisfiiciendum,  he  the  said  H.  Hales  was  always  ready  and 
willing  to  render  himself  to  the  custody  of  the  gaoler  of 
the  said  Court,  according  to  the  practice  of  the  said  Court, 
and  the  said  condition ;  and  afterwards,  and  whilst  he  was 
and  remained  in  custody  as  aforesaid,  was  ready  and  wiUii^ 
to  have  rendered  himself,  and  would  have  rendered  himself 
accordingly,  but  that  he  was  prevented  by  the  plaintiff 
from  so  doing  in  manner  aforesaid,  and  which  last  premises 
the  plaintiff,  during  the  respective  times  last  aforesaid,  well 
knew.    To  this  plea  the  plaintiff  demurred  specially,  on 
the  ground  that  it  purports  in  one  part  to  shew  that  tlie 
condition  of  the  writing  obligatory  was  performed  by  Che 
render  of  the  said  H.  Hales,  and  in  another  part  sets  up 
matters  in  excuse  for  the  said  H.  Hales  not  rendering 
according  to  the  condition;  that  if  the  plea  was  to  be 
taken  as  shewing  that  the  said  H.  Hales  rendered  himself 
according  to  the  said  condition,  it  was  bad,  for  not  stating 
distinctly  that  he  did  render  himself  according  to  the 
practice  of  the  Court,  but  instead  thereof  leaving  it  to  be 
collected  by  inference  only ;  and  that  if  it  was  to  be  taken 
as  setting  up  a  matter  of  excuse  for  not  rendering  according 
to  the  condition,  it  did  not  shew  any  sufficient  excuse  or 
answer  to  the  action.     We  think  it  clear,  that  if  the  plea 
is  to  be  looked  at  as  a  plea  of  performance,  that  it  is 
deficient  on  the  ground  pointed  out  in  the  demurrer,  for 
we  cannot,  in  this  Court,  take  notice  of  the  practice  of  the 
Court  of  Queen's  Bench ;  and  if  the  matters  pleaded  do 
constitute  a  render  according  to  the  practice  of  that  Court, 
that  should  have  been  made  matter  of  substantive  averment. 
On  the  part  of  the  defendant,  indeed,  it  was  not  contended 
that  the  plea  could  be  considered  as  setting  up  that  there 
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had  been  a  render  of  H.  Hales,  according  to  the  practice       1846. 
of  the  Court,  but  it  was  contended  that  the  plea  shewed  a    HAYWAaD 
sufficient  excuse  for  not  rendering  him.  It  ma;  be  admitted  ^' 

as  clear  law,  that  if  there  is  an  obligation  defeasible  on 
performance  of  a  certain  condition,  and  the  performance  of 
die  condition  becomes  impossible  by  the  act  of  the  obligee, 
the  obligor  shall  be  excused  from  the  performance  of  it; 
Co.  LUL  206,  a.  But  it  does  not  appear  to  us  that  the 
defendant  in  this  cause  has  shewn  the  existence  of  any  such 
impossibility.  The  act  relied  upon  for  that  purpose  is  the 
suing  oat  of  a  a^ias  ad  satis&ciendum,  and  delivery  of  it 
to  the  sheriflb,  from  which  it  is  intended  that  the  Court 
should  infer  that  it  was  thereby  become  impossible  for 
H.  Hales  to  render  himself  to  the  custody  of  the  marshal, 
aooording  to  the  practice  of  the  Court  of  Queen's  Bench. 
If  any  such  impossibili^  did  in  feet  exist,  it  should  have 
been  averred  distinctly,  so  that  a  certain  and  definite  issue 
might  be  taken  upon  it  Instead  of  making  such  an  alle- 
gation, all  that  the  defendant  says  is,  that  H.  Hales  would 
have  rendered  himself,  but  that  he  was  prevented  by  the 
plaintiff  in  manner  aforesaid;  in  other  words,  that  he  was 
pre? ented  by  the  plaintiff  suing  out  the  writ  of  capias  ad 
satis&ciendum,  which  the  Court  cannot  judicially  know  to 
be  any  impediment  whatever  to  the  render.  We  think, 
therefore,  that  there  must  be  judgment  for  the  plaintiff 
nfon  this  demurrer. 

Judgment  for  the  Plaintiff 
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Prtce  V.  Belcher. 

OaSE.  The  declaration  stated  that  the  defendant,  before 
and  at  the  time  of  the  committing  of  the  grievances  herein- 
after mentioned,  and  after  the  passing  and  coming  into 
operation  of  a  certain  act  of  Parliament,  (6  &  7  Vict,  c  18), 
made,  &c.,  and  intituled,  &c.,  was  mayor  of  tlie  borough  of 
Abingdon,  in  the  county  of  Berks,  which  borough,  before 
and  at  the  time  of  the  committing  of  the  said  grievances^ 
was  and  now  is  a  borough  that  returned  and  returns  one 
member  to  serve  in  Parliament ;  and  to  him  the  defendant 
as  mayor  of  the  said  borough,  by  virtue  of  his  said  office  of 
^h"d&^ndlm**  ™^y^^>  ^^  ^ight  belonged  the  execuUon  of  any  writ  or  pre- 
refiued  to  cept  for  the  election  of  a  member  to  serve  in  Parliament  for 
the  said  borough,  which  should  be  delivered  to  him,  so  being 
such  mayor  as  aforesaid,  and  to  be  and  officiate  as  returning 
officer  at  such  election ;  that  on  the  30th  day  of  June,  9  Vict, 
a  writ,  &c,  (the  writ  was  here  set  out,  for  the  election  of  a 
burgess  in  the  place  of  Sir  F.  Thesiger,  the  then  buigess 
plea  wts  bad  ^"^^  ^^  borough,  who  had  accepted  the  office  of  attorney 
for  ambiguitj,  general);  which  said  writ,  afterwards  and  before  the  com- 
as the  plea  ../.!  .  t./x  .»  -a 

left  it  uncertain  mitting  of  the  gnevances  heremaner  mentioned,  to  wit,  &c^ 
defencUnt  *       ^®*  delivered  to  one  J. 

intended  to 
allege  that  the 
plaintiff  was 
not  duly  re- 
gistered, or 
that  he  was 
disqualified 
from  some 
other  cause. 


A  declaration 
against  the 
returning 
officer  of  a 
borough,  al- 
leged the 
plaintiff  to  be 
a  burgess, 
haying  his 
name  on  the 
borough 
registeri  and 
that  he  was 
entitled  to  rote 
at  a  certain 
electioui  and 
that  on  ten- 


receive  it. 
Plea,  that 
the  plaintiff 
was  not  a 
burgess  ^'duly 
quslified  or 
entitled"  to 
▼ote  at  the 
election : 
HeU,  that  the 
plea  was  bad 


B.  Monck,  Esq.,  the  sheriff  of  the 
same  county  of  Berks,  to  be  executed  in  due  form  of  law, 
by  virtue  of  which  said  writ  the  aforesaid  J.  B.  Monck,  so 
being  then  and  there  sheriff  of  the  county  of  Berks  afore- 
said, afterwards  and  before  the  committing  of  the  grievances 
hereinafter  mentioned,  to  wit,  on  the  1st  day  of  July, 

Sembie,  ~ 

that  even  on  special  demurrer,  a  declaration  averring  that  the  defendant  **  contriving  and 
wrongfully,  fraudulently,  wilfully,  and  maliciously  intending  to  injure  the  plaintiff,  reAised  to 
receive  the  vote  of  the  plaintiff,"  sufficiently  alleged  the  defendant  to  have  acted  malidoualy. 

A  declaration  founded  on  the  6  &  7  Vict  c  18,  s.  82,  which  prohibits  returning  i'^        '^ 


allowing  a  scrutiny,  alleged,  that  when  the  plaintiff  tendered  his  vote,  the  returning  < 
allowed  a  scrutiny,  and  after  such  scrntinv,  determined  that  the  plaintiff  was  not  entitled  to 
vote ;  **  whereby**  the  plaintiff  was  delayed  in  the  exercise  of  his  privilege,  and  was  whoUj 
deprived  of  his  privilege,  and  a  burgess  was  elected  without  any  vote  of  the  plaintiff:  Mdi, 
that  the  allegations  after  the  word  **  whereby**  were  sufficient  averments  of  fiict,  and  not  mtn 
inferences  from  preceding  allegations ;  and  that  the  facts  so  averred  disdoaed  wolBcient  legal 
damage  resulting  from  holding  the  scrutiny. 


Belcree. 
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9Victy  made  his  certain  precept  in  writing,  under  the        184(S. 
seal  of  him  the  said  J.  B,  Monck,  of  his  oflSce  of  sheriff  of    ^"^J^^ 
the  coon^  of  Berks  aforesaid,  directed  to  the  mayor  of  the      ^^  »-^ 
borough  of  Abingdon  aforesaid,  (precept  set  out  at  length), 
which  said  precept,  afterwards  and  before  the  committing 
of  the  grievances  hereinafter  mentioned,  to  wit,  on  the 
same   first  day,  at,  &&,  was  delivered  to  him  the  said 
defendant,  then  and  until  and  after  the  return  of  the  said 
writ,  being  mayor  of  the  said  borough  of  Abingdon  as 
aforesaid,  to  be  executed  in  due  form  of  law ;  by  virtue  of 
wfaidi  aaid  precept,  and  by  virtue  of  the  writ  aforesaid, 
thej  the  said  buigesses  of  the  borough  of  Abingdon,  being 
in  that  behalf  duly  forewarned,  to  wit,  on  the  8th  day  of 
July,  in  the  said  ninth  year  of,  &c.,  at  the  borough  of 
Abii^dcm  aforesaid,  before  him  the  defendant,  so  being 
mayor  and  returning  officer  (d,  ftc,  aforesaid,  were  as- 
sembled to  elect  a  burgess  for  the  said  borough,  according 
to  the  exigency  of  the  add  writ  and  precept  aforesaid,  and 
daring  that  assembly  to  that  intention,  and  before  such 
buigess,  bj  virtue  of  the  writ  and  precept  aforesaid,  was 
elected,  to  'vrit,  on  the  day  and  year  last  aforesaid,  at  the 
borongjb  of  Abingdon  aforesaid,  he  the  plaintiff  then  being, 
and  the  plaintiff  avers  that  he  then  was,  a  burgess  of  the 
boffoog^  aforesud,  and  the  name  of  the  plaintiff  being  then 
ioaerted,  and  then  standing  and  being,  and  the  plaintiff 
apers  that  his  name  was  then  inserted,  and  then  stood  and 
then  was  in  the  register  of  voters  then  in  force  for  the  said 
boroo^  to  wit,  the  register  of  all  persons  entitled  to  vote 
ID  the  election  of  a  member  to  serve  in  Parliament  for  the 
aaid  borough,  made  and  formed  according  to  the  provisions 
of  die  statutes  in  that  case  made  and  provided,  and  the 
plaintiff's  said  name  being  and  standing,  and  the  plaintiff 
tfera  that  his  said  name  then  stood  and  was  Na  216  in  the 
aaid  register  of  voters^  and  the  plaintiff  being  then  entitled, 
and  the  plaintiff  avers  that  he  was  then  entitled,  to  give  his 
vote  for  the  choosing  of  a  burgess  of  the  said  borough, 
aocoiding  to  the  exigency  of  the  writ  and  precept  aforesaid. 
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1846.  before  him,  the  defendant,  mayor  of  that  borough,  to  whoi 
^^JJJ^]p^  then  and  there  it  did  duly  belong,  as  such  returning  office 
^   ^'  as  aforesaid,  at  the  said  election,  to  take  and  allow  the  Tof 

BeLCH£&« 

of  him,  the  plaintiff,  of  and  in  the  premises,  was  ready,  an 
he,  the  plaintiff,  then  offered  to  give,  and  then  and  thei 
tendered  his  vote  for  choosing  J.  Caulfield,  Esq.,  a  burgei 
for  that  Parliament,  by  virtue  and  according  to  the  exigeno 
of  the  writ  and  precept  aforesaid ;  and  he,  the  plaintiff,  wi 
then  and  there  willing  and  ready  to  answer,  and  did  the 
and  there  answer  in  the  affirmative  to  him,  the  said  defenc 
ant,  so  being  such  returning  officer  as  aforesaid,  the  quel 
tions  authorized  by  the  act  of  Parliament  aforesaid,  to  b 
put  by  the  returning  officer  at  any  election  of  a  member  < 
members  to  serve  in  Parliament,  if  required,  on  behalf  i 
any  candidate,  to  any  voter,  at  the  time  of  his  tenderio 
his  vote  at  any  such  election,  and  which  he,  the  defendan 
so  being  such  returning  officer  as  aforesaid,  was  then  n 
quired,  on  behalf  of  Sir  F.  Thesiger,  a  candidate  at  tk 
said  election,  to  put,  and  did  then  put  to  him,  the  pUdntif 
and  he,  the  plaintiff,  was  then  and  there  willing  and  read 
to  take,  and  then  and  there  offered  to  take  the  oath  by  tfa 
said  act  of  Parliament  authorized  to  be  administered  by  tfa 
returning  officer  at  any  election  of  a  member  or  membei 
to  serve  in  Parliament,  if  required  on  behalf  of  any  caiid 
date  at  the  time  aforesaid,  to  any  voter,  if  he,  the  defendan 
so  being  such  returning  officer  as  aforesaid,  shonld  be  n 
quired  to  administer,  and  should  then  offer  to  administi 
the  said  oath;  of  all  which  he  the  defendant,  so  being  soc 
returning  officer  as  aforesaid,  then  had  notice;  but  he  tli 
defendant,  was  not  then  required  to  administer,  and  di 
not  then  offer  to  administer  the  said  oath;  and  the  vote  i 
him,  the  plaintiff,  then  and  there  of  right  ought  to  hai 
been  received  and  admitted,  and  allowed  to  be  entered  an 
recorded ;  and  the  defendant,  so  being  then  and  there  ti) 
returning  officer  as  aforesaid,  was  then  and  there  requeste 
to  receive  and  administer,  and  allow  to  be  entered  an 
recorded,  the  vote  of  him,  the  plaintifl^  so  tendered  i 
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afimsaid:  nererthelesB  he,  the  defendant,  so  being  then  ^  ^8^6- 
and  there  letnnm]^  oflBcer  as  aforesaid,  well  knowing  the 
premiaea,  hot  contriving  and  wrongfully,  frandalently,  and 
wiUhlly  intending  to  injure  and  damnify  him,  the  plaintiff, 
in  thia  behalf  and  wholly  to  injure  and  disappoint  him  of 
hoB  privilege  of  and  in  the  premises,  did  then  and  there 
hinder  him,  the  plaintiff,  from  giving  his  vote  in  that  behalf, 
and  did  then  and  there  absolutely  reject  the  vote  of  the 
phnntifl^  by  him  so  tendered  at  the  said  election  as  aforesaid, 
and  did  then  and  there  absolutely  refuse  to  permit  him,  the 
plaintifl^  to  give  his  vote  for  choosing  a  burgess  for  the 
bofoiigfa  of  Abingdon  aforesaid,  to  the  Parliament  aforesaid, 
and  did  not  receive  nor  admits  nor  allow  to  be  entered  and 
leoordedy  the  vote  of  him,  the  plaintiff,  for  choosing  J,  Caul- 
fidd,  Esq.,  a  bnigess  of  that  borough,  to  serve  in  that  Par- 
liament^ omtxary  to  the  said  act  of  Parliament,  and  to  the 
ilalnte  in  that  case  made  and  provided;  and  a  burgess  of 
diat  boroogh  was  elected  for  that  Parliament,  he,  the 
piaintifl^  beiiq;  so  excluded  from  giving  his  vote,  and  his 
vote  being  so  rejected  by  him,  the  defendant,  so  being  such 
retoming  crfBoer  as  aforesaid,  and  without  any  vote  of  him, 
die  plaintiff,  then  and  there  by  virtue  of  the  vnit  and  pre- 
eept  afinesaid,  to  the  injury,  enervation,  and  destruction 
of  the  aforesaid  privilege  of  him,  the  plaintiff,  in  the  pre- 
nuaeB,  and  the  deprivation  and  loss  of  his  said  right  to  vote 
at  the  said  election,  and  to  have  his  vote  received  and  ad- 
nutted,  and  allowed  to  be  entered  and  recorded  by  the 
defendant,  so  being  such  returning  oflScer  as  aforesaid. 

The  second  count  contained  the  same  allegations  as  the 
fint,  dovm  to  the  allegadon  of  tendering  the  vote  by  the 
plaintiff.  It  then  proceeded:  And  he,  the  plaintiff,  then 
and  there  offered  to  give,  and  then  and  there  tendered  his 
vote  for  dioorang  J.  Canlfield,  Esq.,  a  burgess  for  that 
Fariiamen^  by  virtue  o^  and  according  to  the  exigency  of 
the  wxit  and  precept  aforesaid ;  and  the  vote  of  him,  the 
plaintiff,  then  and  there  of  right  ought  to  have  been  received 
Old  admitted,  and  allowed  to  be  entered  and  recorded  on 

vcn..  IV.  a  ]).  &  L. 


Belcher. 
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1846.       the  poll  books  of  the  said  election  by  the  said  defendant,  so 
^'^         being  then  and  there  mayor  and  returning  officer  as  afi)ie- 

«• said,  to  the  end  and  intent  that  when  he,  the  defendant,  so 

being  such  returning  officer  as  aforesud,  should,  after  the 
final  close  of  the  poll  at  the  said  election,  cast  up  the 
number  of  votes  as  they  should  appear  on  the  said  poll  books, 
and  should  openly  declare  the  state  of  the  poll,  and  make 
proclamation  of  the  member  chosen,  according  to  the 
statutes  in  that  case  made  and  provided,  the  said  vote  of 
him,  the  plaintiff,  should  be  reckoned,  included,  and  cast 
up  by  him,  the  defendant,  so  being  such  returning  officer 
as  aforesaid,  among  the  number  of  votes  to  be  cast  up  as 
aforesaid;  and  in  order  to  the  making  of  the  said  declacir 
tion  and  proclamation  as  aforesaid,  as  having  been  given, 
admitted,  and  allowed  for  choosing  the  said  J.  Canlfield  a 
burgess  for  that  Parliament;  and  the  defendant,  so  being 
then  and  there  returning  officer  as  aforesaid,  was  then  and 
there  requested  to  receive  and  admit,  and  allow  to  be 
entered  and  recorded  in  the  poll  books  of  the  said  election, 
the  vote  of  him,  the  plaintiff,  to  the  end  and  intent  that 
when  he,  the  defendant,  so  being  such  returning  officer  as 
aforesaid,  should,  after  the  final  close  of  the  poll  at  the  said 
election,  cast  up  the  number  of  votes  as  they  should  appear 
on  the  said  poll  books,  and  should  openly  declare  the  state 
of  the  poll,  and  make  proclamation  of  the  member  chosen 
as  aforesaid,  the  said  vote  of  him,  the  plaintiff,  should  be 
reckoned,  included,  and  cast  up  by  the  defendant,  so  being 
such  returning  officer  as  aforesaid,  among  the  number  of 
votes  so  to  be  cast  up  as  aforesaid,  and  in  order  to  the 
making  of  the  said  declaration  and  proclamation  as  af<»e- 
said,  as  having  been  given,  admitted,  and  allowed,  for 
choosing  the  said  J.  Caulfield,  Esq.,  a  burgess  for  that 
Parliament  Nevertheless  he,  the  defendant,  being  then 
and  there  mayor  and  returning  officer  as  aforesaid,  well 
knowing  the  premises,  but  contriving,  and  wrongfiiUy, 
firaudulently,  and  wilfully  and  maliciously  intending  lo 
injure  and  damnify  him,  the  plaintiff,  in  this  behalf  and 
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wfadlj  to  hinder^  and  disappoint,  and  deprive  him  of  the  1846. 
benefit  of  his  right  and  privilege  as  aforesaid  of  and  in  the 
premises,  did  then  and  there,  instead  of  so  receiving,  and 
admitting,  and  allowing  to  be  entered  and  recorded  on  the 
poD  books  of  the  said  election,  the  vote  of  the  plaintiff,  to 
the  end  and  intent  aforesaid,  did  then  and  there,  when 
the  said  plaintiff  so  tendered  his  vote  as  aforesaid  and  so 
requested  him,  the  defendant,  to  receive  the  same,  and  to 
admit  and  allow  the  same  so  to  be  entered  and  recorded  as 
aforesaid,  to  the  end  and  intent  as  aforesaid,  wholly  refuse 
to  receive  the  same  to  be  so  entered  and  recorded,  to  the 
end  and  intent  as  aforesaid,  but,  on  the  contrary  thereof, 
did  then  and  there  cause  and  procure  the  said  vote  of  the 
plaintiff  to  be  entered  within  a  certain  space  or  column  of 
the  sud  poll  books,  which  space  or  column  was  and  is 
headed  with  the  words  ''For  whom  tendered,"  and  the 
entry  of  any  vote  within  which  space  or  column  indicates 
and  aognifies,  and  the  plaintiff  avers,  that  the  entry  of  his 
vote  within  the  said  space  or  column  did  and  does  indicate 
and  signify,  either  that  the  name  of  the  plaintiff  had  been 
omitted  from  the  register  of  voters  then  in  force  for  the  said 
borough  in  consequence  of  the  decision  of  the  Barrister 
who  had  revised  the  lists  firom  which  such  register  had 
been  formed,  at  that  the  vote  of  some  other  person  had 
already  been  received  and  allowed  to  be  entered  and 
recorded  on  the  poll  books  of  the  said  election,  as  being 
registered  in  respect  of  the  same  qualification  as  that  by 
virtoe  of  whidi  the  plaintiff  then  claimed  to  vote,  and  that, 
therefore,  the  said  plaintiff  was  not  entitled,  when  he,  the 
defendant^  so  being  such  returning  officer  as  aforesaid, 
ahooldy  after  the  final  close  of  the  poll  of  the  said  election, 
cast  op  the  number  of  votes  as  they  should  appear  on  the 
aaid  poll  books,  and  should  openly  declare  the  state  of  the 
pdl,  and  make  proclamation  of  the  member  chosen  as  afore- 
aaadt  to  have  the  said  vote  of  him,  the  plaintiff,  reckoned, 
indnded,  and  cast  up  by  him,  the  defendant,  so  being  such 
retnming  oflicer  as  aforesaid,  among  the  number  of  votes 

R  2 
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1846.        SO  to  be  cast  up  as  aforesaid,  and  in  order  to  the  making  of 
Prycb       ^^^  ^^  declaration  and  pro<;lamation,   as  having  been 
V.  given,  admitted,  and  allowed  for  choosing  the  said  J,  Caul- 

field  a  burgess  for  that  Parliament  And  the  plaintiff 
further  says,  that  when  he,  the  defendant,  so  being  such 
returning  officer  as  aforesaid,  did,  after  the  final  close  of 
the  poll  at  the  said  election,  cast  up  the  number  of  votes 
as  they  appeared  in  the  said  poll  books,  and  did  openly 
declare  the  state  of  the  poll,  and  make  proclamation  of  the 
member  chosen,  according  to  the  statutes  in  that  case  made 
and  provided,  he,  the  defendant,  did  then  wholly  refiise, 
neglect,  and  omit  to  reckon,  include,  and  cast  up  among 
the  number  of  votes  so  cast  up,  and  in  openly  declaring  the 
state  of  the  poll,  he,  the  defendant^  did  wholly  refiuej 
neglect,  and  omit  to  reckon  and  include  among  the  number 
of  votes  given  for  choosing  the  said  J.  Caulfield  a  burgess 
for  that  Parliament,  then  returned  by  him,  so  being  such 
returning  officer  as  aforesaid,  as  and  for  the  true  state  of 
the  poll  in  that  behalf,  and  he,  the  defendant,  did  not  then 
so  reckon  and  include  among  the  said  number  of  votes,  and 
in  the  state  of  the  poll  so  then  and  there  openly  declared  as 
aforesaid,  the  said  vote  of  htm,  the  pluntiff;  and  a  buigess 
of  that  borough  was  elected  for  that  Parliament,  and  pro- 
clamation was  made  of  a  member  chosen  without  any  vote 
of  him,  the  plaintiff,  being  so  reckoned,  included,  and  cast 
up  as  aforesaid ;  whereby  the  privilege  of  the  plaintiff  in  that 
behalf  was  wholly  injured,  enervated,  and  destroyed,  and 
the  pluntiff  was  wholly  deprived  of  the  benefit  of  his  right 
to  vote  at  the  said  election,  and  to  have  his  sud  vote 
received  and  admitted,  and  allowed  to  be  entered  and 
recorded  in  the  said  poll  books,  and  to  have  the  same 
reckoned,  included,  and  cast  up  by  the  defendant,  so  being 
such  returning  officer  as  aforesaid,  among  the  number  of 
votes  so  cast  up  after  the  close  of  the  poll  as  aforesaid,  and 
to  have  the  same  reckoned  and  included  in  the  declaFatioa 
by  him,  the  defendant,  so  being  such  returning  officer  as 
aforesaid,  of  the  state  of  the  poll  among  the  number  of  votes 
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gifcn,  admitted^  and  aOowed  for  choosing  the  said  J.        1846. 
Caolfield  a  btiige«  for  that  Parliament  ""TH^ 

The  third  coont  was  similar  to  the  two  first,  down  to  the      „   *• 
aUegatioD  of  tendering  the  vote,  and  it  thenjnioceeded: — And 
he,  the  plaintifi^,  then  and  there  oflRered  to  give,  and  then 
and  there  tendered  his  vote  for  choosing  the  said  J.  Caul- 
fieU,  Esq.,  a  bnigess  for  that  Parliament,  by  virtue  of  and 
•ooordii^  to  the  exigency  of  the  writ  and  precept  aforesaid : 
md  it  then  and  there  became  and  was  the  duty  of  the 
defendant  to  enter  the  said  vote  of  the  plaintiff,  so  tendered 
by  him^  the  pUdntiff,  as  aforesiud,  upon  the  poll  books  of  the 
aid  election,  without  entering  into  or  allowing  any  scrutiny, 
by  or  b^bre  him,  the  said  defendant,  so  being  such  return- 
ii^  oflioer,  as  aforesaid,  with  regard  to  such  vote.     Never- 
thelesB^  he,  the  defendant,  being  then  and  there  mayor  and 
letivniog  oflBcer  as  aforesaid,  well  knowing  the  premises, 
but  oootiiving^  and  wrongfolly,  fraudulently,  willfully,  and 
maliciooaly  intending  to  injure  and  damnify  him,  the  plain- 
m,  in  that  behalf,  and  finther  to  vex,  harass,  and  delay  the 
plaintiff  in  the  exercise  of  bis  privilege  of  voting,  and  to 
deprive  him  of  the  benefit  of  his  said  privilege,  of  and  in 
the  premises,  did  then  and  there  wrongfully  order  and  allow 
a  scrutiny  to  be  held  before  him  the  said  defendant,  so 
being  such  returning  o65cer  as  aforesaid,  to  wit,  in  the 
Guildhall  of  the  said  borough,  with  regard  to  the  vote  of 
him  the  plaintiff,  so  tendered  by  him  the  plaintiff,  as  afore- 
saidy  and  with  regard  to  the  right  and  qualification  of  him 
the  plaintiff,  to  give  his  said  vote,  and  to  have  the  said  vote 
admitted  and  allowed,  and  did  further  wrongfully  take  upon 
himself  to  adjudge  and  determine  at  and  aflersucb  scrutiny, 
80  ordered  and  allowed  and  held  as  aforesaid,  that  the 
'  plaintiff  was  not  then  entitled  to  give,  and  had  no  qualifi- 
cation enabling  him  to  give  his  vote  at  the  said  election, 
and  that  he  was  not  then  entitied  to  have  the  same  admitted 
and  allowed,  contrary  to  the  provisions  of  the  said  act  of 
Parliament,  and  to  the  statute  in  that  case  made  and  pro- 
vided; whereby  the  plaintiff  was  not  only  then  wrongfully 
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1846.  yexedy  harassed,  and  delayed,  hindered,  and  ohstrocted 
^j^J^""^  in  the  exercise  of  his  said  privilege  of  voting,  but  was  then 
»•  wholly  deprived  of  the  benefit  of  his  said  privilege ;  and  a 

burgess  of  that  borough  was  elected  for  that  Parliament, 
the  vote  of  him,  the  plaintiff,  being  so  hindered  and  ob- 
structed, and  without  any  vote  of  him,  the  plaintiff;  and 
then  and  there,  by  virtue  of  the  writ  and  precept  aforesaid, 
and  also  by  means  of  the  premises,  the  plaintiff  was  and 
is  otherwise  injured  and  damnified. 

The  defendant  pleaded  to  the  first  count,  secondly,  that  the 
plaintiff  was  not  at  the  time  in  that  behalf  in  the  said  fint 
count  mentioned,  a  burgess  of  the  said  borough  duly  qualified 
or  entitled  to  vote  in  or  at  the  election  therein  mentioned, 
modo  et  form^     Conclusion  to  the  country. 

The  defendant  demurred  specially  to  the  second  count. 
The  grounds  stated,  among  others,  were,  that  the  said 
count  does  not,  with  any  sufficient  certainty,  shew,  that  die 
tortious  act  therein  charged,  was  wilful  or  malicious,  or 
that  the  defendant  had  any  means  of  avoiding,  or  could 
have  avoided  the  same,  or  that  the  plaintiff  had  sustained 
any  legal  damage  therefi-om.  That  the  insertion  of  the 
plaintiff's  name  in  the  column  complained  of  in  the  second 
count,  might  have  been  and  be,  for  all  that  appears  to  the 
contrary,  a  matter  in  itself  altogether  innocent  and  legal, 
and  out  of  which  no  cause  of  action  could  or  did  originate, 
and  might  have  arisen  wholly  from  mistake  or  inadvertency, 
either  of  the  defendant  or  others,  and  that  it  is  not  stated 
therein,  nor  is  it  to  be  concluded  therefirom,  that  such 
insertion  was  wilful  or  malicious.     Joinder  in  demurrer. 

The  defendant  also  demurred  specially  to  the  third  count 
The  grounds  were,  that  the  said  last  count  discloses  no  suf- 
ficient, nor  indeed  any,  cause  of  action.  That  it  nowhere 
therein  appears,  either  expressly  or  by  implication,  that 
plaintiff  did  not  vote  at  the  election  in  that  count  mentioned; 
that  supposing  the  alleged  scrutiny  to  have  been  held,  it  is 
not  sufficiently  shewn  that  the  effect  of  such  scrutiny  was  or 
could  have  been  prejudicial  to  the  plaintiff's  vote.   That  the 
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nature  of  the  alleged  scnitiny  ought  to  have  been  shewn.  1846. 
That  it  18  consistent  with  every  allegation  in  the  same  count,  pmcb 
that  the  allied  scrutiny  consisted  of  nothing  more  than  the 
inquiries  directed  to  be  made,  and  the  questions  put,  under 
and  by  virtue  of  the  act  of  Parliament  in  that  count  men- 
tioned. That  if  the  scrutiny  complained  of  was  really  an 
illegal  flcmtiny,  all  the  &cts  and  circumstances  attending  and 
incidental  to  it,  should  distinctly  be  set  forth,  with  apt  and 
proper  averments  in  that  behalf  That  it  is  not  shewn  in 
and  by  the  said  last  count  that  the  scrutiny  complained 
of  prevented  the  plaintiff  from  subsequently  voting  at  the 
same  election,  or  that  the  plaintiff  did  not,  in  fieust,  vote, 
and  have  his  vote  duly  received,  admitted,  and  recorded  at 
the  said  electioiL  That  no  damage,  in  law,  to  the  plaintiff 
is  sufficiently  or  precisely  shewn  in  or  by  the  said  last  count, 
nor  does  it  suflBciently  or  precisely  appear  that  the  defend- 
ant WIS  guil^  of  any  acts  of  omission  or  commission, 
malidoudy,  or  wilfully,  or  knowingly,  or  that  the  plaintiff 
had  aostained  any  injury  or  wrong  by  reason  of  the 
premisesL    Joinder  in  demurrer. 

To  the  second  plea  to  the  first  count,  the  plaintiff  de- 
miirred  on  several  grounds:  that  it  is  ambiguous  and 
uncertain  in  this,  that  it  is  doubtful  and  wholly  impossible 
for  the  {Jaintiff  to  know  in  what  sense  the  word  **  qualified" 
is  used  in  the  said  plea;  whether  as  expressing  that  the 
plaintiff  was  possessed  of  a  qualification,  or  certain  property 
or  interest,  the  possession  of  which  entitled  him  to  be  placed 
and  retained  on  the  register  of  voters ;  or  whether  it  is  used 
tantologically,  and  as  an  equivalent  to  the  word  ''  entitled," 
in  the  same  plea  used,  and  so  traverses  that  the  plaintiff  is 
so  entitled,  under  the  state  of  fects,  in  the  said  first  count 
of  the  said  declaration  averred.  That  the  meaning  of  the 
plea  being  thus  doubtful,  ambiguous,  and  wholly  uncertain, 
no  issue  can  safely  be  joined  upon  it  by  the  plaintiff.  That 
by  the  all^;ation  in  the  plea,  that  the  plaintiff  was  not 
qualified,  it  is  attempted  to  traverse  and  put  in  issue  matters 
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1846.       not  alleged  in  the  declaradon,  and  wholly  immaterial  to  the 
PaYCB       nierits  of  the  case,  it  being  nowhere  alleged  in  the  said 
V.  count,  and  not  being  necessary  to  the  plaintiff's  right  of 

action  to  allege  that  the  plaintiff  was  qualified,  or  possessed 
of  a  qualification ;  but  the  allegations  in  the  said  county 
amountiDg  solely  to  this— ^hat  having  complied  with  all  the 
requisites  prescribed  by  the  act  of  Parliament,  in  the  said 
count  mentioned,  the  plaintiff  was  entitled  to  vote  as  a 
matter  of  right,  and  that  no  judicial  discretion,  in  any  way 
whatever  lay  with  the  defendant,  as  returning  oScer  at  the 
said  election.  That  the  plaintiff  cannot,  therefiire,  propeily 
take  issue  upon  the  said  plea,  inasmuch  as  the  verdict  of  a 
jury  upon  it  would  in  no  way  tend  to  the  determination  of 
the  merits  of  the  case.  That  if  the  defendant  desured  to 
raise  the  question  of  the  qualification  of  the  jdaintiff,  he 
should  have  done  it  by  a  special  plea  in  bar,  condoding 
with  a  verification.  That  the  said  plea  is  multifiuioos  and 
uncertain,  inasmuch  as  by  the  word  ^  qualified,"  are  attempted 
to  be  put  in  issue  all  the  several  &cts,  in  which  the  qualifi- 
cation of  the  plaintiff  may  consist,  and  it  is  left  wholly  in 
doubt  which  of  those  several  facts  the  defendant  intends 
to  dispute,  and  the  plaintiff  is  therefore  left  in  ignorance 
what  facts  he  would  be  called  upon  to  prove  at  the  trial  of 
the  issue.  That  the  plea  should  have  stated  or  taken  issue 
upon  some  single  fact,  in  which  the  qualification  of  the 
plaintiff  might  or  ought  to  consist,  and  which  is  either 
alleged  or  necessarily  implied  in  the  said  count,  and  oa 
which  a  certain  and  material  issue  might  have  been  joined. 
That  the  said  plea  is  multifarious  and  uncertain  in  tlus^ 
that  it  is  attempted  by  the  said  plea  to  put  in  issue  all  the 
&cts  in  the  said  count  alleged  or  necessarily  implied,  on 
which  the  title  to  vote  at  the  said  election  of  the  plaintiff 
depended,  and  it  is  left  wholly  doubtful  and  uncertain 
which  of  the  said  several  facts  the  defendant  intends  to 
dispute  or  deny,  and  the  plaintiff  is  therefore  left  in 
ignorance  wliat  facts  he  would  be  called  upon  to  prove  |kt 
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the  trial  of  the  iflsae,  and  no  ringle,  certain,  and  material  1840. 
iasoe  can  therefine  be  joined  on  the  said  plea.  Joinder  in  p^^ 
demurrer. 


Talfimrdf  Seijt,  appeared  to  support  the  plea  and  the 
demorrefB  to  the  declaration.  The  plea  is  good.  The 
gimmd  of  demuirer  appeared  to  be,  that  as  the  defendant 
had  introduced  into  his  plea  the  allegation  '*  duly  qualified," 
he  thereby  denied  something  which  was  not  alleged  in  the 
dedaration,  and,  therefore,  if  the  plaintiff  took  issue  on  it, 
he  would  be  compelled  to  prove  more  than  was  requisite  to 
suBtain  his  pleading.  This,  however,  is  not  the  case,  for 
diat  which  is  expressed  by  the  words  ''duly  qualified,** 
must  be  considered  as  implied  in  the  declaration.  The 
declaration  alleged  that  the  plaintiff  was  **  entitled  "  to  vote, 
but  he  oouU  not  be  ''  entided,"  without  being  ''duly  qua- 
fified."  The  latter  aIl^;ation  must  therefore  be  considered 
as  induded  in  the  former.  If  so,  then  the  defendant  had 
a  right  to  deny  it  in  his  plea.  That  is  a  clear  rule  of 
pleading  and  which  was  recognised  in  the  late  case  of 
Armani  v.  Castrique  (a).  There,  the  plaintiff  declared  on 
a  bill  of  exchange,  without  alleging  whether  it  was  foreign 
or  inland,  and  the  Court  held  that  as  it  must  be  implied 
that  the  bUl  was  inland,  the  defendant  had  a  right  so  to 
describe  it  in  his  plea.  Then  with  regard  to  the  demurrer 
to  the  second  count  The  principal  ground  insisted  upon 
i%  that  no  allegation  contained  in  it  shews,  that  the  de- 
fendant was  actuated  by  malice  in  refusing  the  plaintiff's 
vote.  In  order  to  sustain  the  action,  however,  malice  is 
essentiaL  That  must  be  considered  the  effect  of  the  de- 
cision in  A$hby  v.  White  (b).  This  was  also  the  view  taken 
bj  the  Court  in  MUward  v.  Sargeant  {c\  Drewe  v.  Coul- 
Um  {d),  and  CuUen  v.  Morris  («).    In  these  three  latter  cases 

(c)  Jmie,  ToL  2,  p.  432;  S.  C.  (c)  Cited  in  a  note  to  Uamum 

13  M.  &  W.  443.  T.  Tappenden,  1  East,  567. 

(6)  2  Ld.  Raym.  93S ;   S.  C.  (4  I  East,  563,  (a). 

I  Sdk.  19;  6  Mod.  45.  (e)  3  Stark.  577. 
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1846.  it  was  expressly  held,  that  malice  was  essential  to  support 
the  action ;  if  so,  then  the  count  was  defective  in  not  con- 
taining such  an  allegation;  for  the  allegation  ''that  the 
defendant  contriving  and  wrongfully,  fraudulently,  wilfully, 
and  maliciously  intending  to  injure  and  damnify  him  the 
plaintiff,"  could  not  be  considered  equivalent  to  a  positive 
allegation  of  malice  on  the  part  of  the  defendant;  as  that 
was  only  an  introductory  averment  It  was,  therefore 
consistent  that  the  act  of  the  defendant,  in  not  receiving  or 
casting  up  the  plaintiff's  vote,  arose  from  accident  or  mis- 
apprehension. Then  with  regard  to  the  third  count,  that 
is  defective  in  not  alleging  that  the  plaintiff  did  not  vote, 
or  that  his  vote  was  rejected.  It  is  consistent  with  the 
allegations  contained  in  this  count,  that  although  a  scrutiny 
was  held,  he  did  afterwards  vote,  or  that  he  did  not  perse- 
vere in  requiring  his  vote  to  be  accepted.  If  the  scrutiny 
did  not  lead  to  the  rejection  of  the  vote,  no  cause  of  acUon 
was  disclosed  in  the  count,  as  the  mere  holding  a  scrutiny 
would  not  render  the  officer  liable.  If  then  a  scrutiny  was 
held,  and  the  plaintiff  did  not  persist  in  requiring  his  vote 
to  be  accepted,  he  must  be  considered  as  acquiescing  in  the 
opinion  formed  by  the  officer.  The  allegations  in  this 
count  are  quite  consistent  with  his  having  done  so.  The 
count  is  framed  on  section  82  of  the  6  &  7  Vict  c  18.  The 
words  of  the  section  were,  **  no  scrutiny  shall  hereafler  be 
allowed  by  or  before  any  returning  officer  with  regard  to 
any  vote  given  or  tendered  at  any  such  election."  This 
clause  evidently  referred  to  a  scrutiny  taking  place  afier 
the  election,  which  was  productive  of  great  inconvenience 
and  expense;  but  could  not  extend  to  a  scrutiny  which 
took  place  during  the  election,  and  which  the  returning 
officer  was  bound,  to  a  certain  extent,  to  institute.  Thus 
by  section  79,  it  was  provided,  ''that  at  every  future  elec- 
tion for  a  member  or  members  to  serve  in  Parliament  for 
any  county,  city,  or  borough,  the  register  of  voters  so 
made  as  aforesaid  shall  be  deemed  and  taken  to  be  con- 
clusive evidence  that  the  i>crsons  therein  named  continue 
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to  have  the  qualificatioiui  which  are  annexed  to  their  names 
rwpeciifdy  m  the  register  in  force  at  such  election :  pro- 
Tided  always^  that  it  shall  not  be  lawful  for  any  person  to 
vole  at  any  election  for  a  member  or  members  for  any 
Goon^  where  the  qualification  annexed  to  the  name  of 
such  penon  shall  have  appeared  annexed  to  his  name  in 
the  preceding  r^bter,  and  such  person,  on  the  last  day  of 
Jubf  in  the  year  m  which  such  register  so  in  force  was 
fimned,  shall  have  ceased  to  have  such  qualification,  or 
shall  not  have  retained  so  much  thereof  as  would  have  en- 
titled him  to  have  had  his  name  inserted  in  such  register : 
pnm<fed  also,  that  no  person  shall  be  entitled  to  vote  at  any 
{btare  election  for  a  member  or  members  to  serve  in  Parlia- 
ment for  any  city  or  borough,  unless  he  shall,  ever  since 
the  thirty-first  day  of  Jufy  in  the  year  in  which  his  name 
was  inserted  in  the  register  of  voters  then  in  force,  have 
resided  and  at  the  time  of  voting  shall  continue  to  reside 
within  the  city  or  borough,  or  place  sharing  in  the  election 
fer  the  city  or  borough,  in  the  election  for  which  he  shall 
daim  to  be  entided  to  vote,  or  within  the  distance  thereof 
required  by  the  said  recited  act  to  entitle  such  person  to 
be  registered  in  any  year."    Then  by  section  81,  certun 
questions  were  permitted  to  be  put,  which  the  party  ten- 
dering the  vote  was  bound  on  oath  to  answer.     As  the 
officer  had  a  right  to  require  the  proposed  voter  to  answer 
the  questions,  he  must  surely  have  a  power  to  make  some 
inquiry  as  to  the  truth  of  the  answers,  where  there  was 
strong  reason  to  believe  that  the  party  proposing  to  vote 
was  committing  perjury.     Such  a  scrutiny  or   inquiry  as 
this  might  be  the  one  alleged  in  the  declaration,  and  then 
no  cause  of  action  would  appear  to  be  disclosed.     Again, 
the  count  did  not  allege  the  defendant  to  have  been  actuated 
by  any  improper  motive,  or  that  any  damage  was  occasioned 
by  the  scrutiny. 

Exnglake,  SerjL,  for  the  plaintiff.     The  pica  is  bad,  as  by 
tke  aIl^;ations  contained  in  it,  if  he  took  issue  upon  it,  the 
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1846.       plaintiff  would,  in  order  to  succeed,  be  compelled  to  prove 
^"T>^"~^    much  more  than  was  aUeged  in  his  count.    A  party  whoae 
V.  name  is  on  the  list  is  entitled  to  vote,  and  no  question  as  to 

the  qualification  can  be  raised.  But  by  the  form  of  the 
present  plea,  an  issue  as  to  the  qualification  would,  in  Am^ 
be  raised,  and  then  it  might  be  contended  at  the  trial,  that 
the  plaintiff,  in  order  to  succeed,  must  prove  his  qualifica^ 
tion  as  well  as  his  registration.  At  any  rate  it  was  doubt- 
ful whether  the  plea  proposed  to  put  the  qualification  in 
issue  or  not. 

TiNDAL,  C.  J. — ^It  appears  to  me  that  this  plea  is  bad, 
for  the  reason  specially  assigned,  viz.,  that  it  is  ambiguous. 
The  declaration  avers,  that  the  plaintiff  was  a  buigess  of  the 
borough,  that  his  name  was  inserted  in  the  list,  and  stood 
No.  216  in  the  register  of  voters,  and  that  he  was  then 
entitled  to  give  his  vote  for  the  choosing  of  a  burgeas  tatr 
the  said  borough.  The  plea  alleges  that  he  was  not  a 
burgess  of  the  said  borough,  ''duly  qualified  or  entitled*  to 
vote  in  or  at  the  said  election  therein.  This  leaves  it  in 
doubt  whether  the  plaintiff  was  a  burgess  who  could  be 
registered,  or  whether  he  was  a  burgess  duly  registered 
who  was  disqualified  fix>m  some  other  cause. 

Kinfflahe,  Serjt  With  regard  to  the  second  count,  to 
which  the  defendant  had  demurred,  the  objection  is,  that 
there  is  no  allegation  of  malice  on  the  part  of  the  defendant 
If  such  an  allegation  is  necessary,  it  was  in  the  count;  fin*, 
the  statement  that  the  defendant  ''wrongfiilly,  firaudulently, 
wilfully,  and  maliciously,  intending  to  injure  and  damnify 
him,  the  plaintiff,  in  this  behalf,  and  wholly  to  hinder  and 
disappoint,  and  deprive  him  of  the  benefit  of  his  right;** 
must  be  considered  as  applicable  and  referable  to  the  acts 
of  the  defendant  subsequently  described  in  the  count 
Malice,  however,  is  not  necessary  to  constitute  the  ground 
of  action,  alleged  in  the  present  count.  The  mayor,  in 
the  present  case,  is  not  a  judicial,  but  a  ministerial  officer. 
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and  he  is  bound  by  the  proYisioiis  of  the  statute  to  admit  a        1846. 

party  to  Tote,  if  his  name  is  on  the  register.    This,  there-        piI^cb 

tore,  distinguished  the  case  of  the  defendant  from  those  in 

which  malice  was  requisite  to  create  a  liability.    If  the 

defendant,  from  whatever  motive,  refused  to  accept  the  vote 

of  the  plaintiff,  when  his  name  appeared  on  the  register, 

he  committed  a  wrong,  in  respect  of  which  the  plaintiff 

had  a  r%ht  of  action.    This  distinction  was  pointed  out  by 

Lord  Bok,  in  A$hby  v.  White  (a).    There  his  Lordship  says, 

'*  my  Brother  Powell  is  of  opinion,  that  the  defendant  neither 

is  a  Judges  nor  anything  like  a  Judge,  and  that  is  true : 

fer  the  defendant  is  only  an  officer  to  execute  the  precept, 

that  ifl^  only  to  give  notice  to  the  electors  of  the  time  and 

place  of  election,  and  to  assemble  them  together  in  order  to 

ekct,  and  upon  the  conclusion  to  cast  up  the  poll,  and 

dedave  which  candidate  has  the  majority."    The  mayor,  in 

the  present  case,  could  exercise  no  discretion,  to  reject  any 

vol^  where  the  party's  name  appeared  on  the  register; 

although  a  Committee  of  the  House  of  Commons  might, 

<m  petition,  expunge  his  name.     Next  with  regard  to  the 

third  count     A  scrutiny  being  forbidden  by  6  &  7  Vict 

c  18,  s.  82,  the  holding  a  scrutiny  by  the  officer  constituted 

a  breach  of  the  statute,  and  gave  the  plaintiff  a  cause  of 

action.    Then  does  the  count  sufficiendy  allege  the  depri- 

fation  of  the  plaintiff's  right  by  holding  a  scrutiny.     The 

count  is  sufficient  in  that  respect,  as  it  alleges  that  the 

scrutiny  was  wrongfully  ordered  by  the  defendant,  and  that 

the  plaintiff  was  thereby  deprived  of  his  vote.     \^Tindal, 

C.  J. — ^The  count  does  not  allege  that  the  plaintiff's  vote 

was  not  afterwards  received.]    The  subsequent  reception 

of  the  vote  would  not  deprive  the  plaintiff  of  his  cause  of 

action  arising  fiiom  the  reftuaL    By  section  97  of  the  6  &  7 

Vict  a  18,  a  penalty  of  lOOJL,  may  be  recovered  by  any 

party  aggrieved,  against  any  public  officer  required  to  do 

any  matter  or  thing,   ^for  eveiy  wilful  misfeasance,  or 

(a)  3  Ld.  Raym.  050{  S.  C.  I  Salk.  19;  6  Mod.  46. 
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1846.       wilful  act  of  commission  or  omission,  contrary  to  this  act.* 
^""^^^^^J^    [Tindaly  C.  J. — The  present  declaration  is  not  founded  on 
^'  that  statute,  because  the  act  of  the  defendant  is  not  allecred 

to  have  been  **  wiItuL^  The  case,  therefore,  must  be  con- 
sidered as  it  would  be  at  common  law.  No  doubt  that  a 
party  violating  an  act  of  Parliament,  is  liable  for  any 
damage  consequent  upon  such  violation,  but  then  the 
damage  must  be  sensible.  In  this  count,  however,  it  is  not 
alleged  that  the  plainti£P  was  delayed  in  consequence  of  the 
adjudication  of  the  defendant]  The  only  damage  requisite 
to  support  the  declaration,  is  legal  damage,  and  that  the 
law  implies  from  every  interference  with  a  party's  right,  no 
matter  for  how  short  a  period  that  interference  may  con- 
tinue. Thus  in  Blofeld  v.  Pajfne  (a),  where  the  plaintiff 
being  the  inventor  of  certain  metallic  hones,  used  certain 
envelopes  for  them,  denoting  them  to  be  his,  and  the 
defendants  wrongfully  made  other  hones,  wrapped  them  in 
envelopes  resembling  the  plaintiff's,  and  sold  them  as  his 
own,  the  Court  held  that  the  plaintiff  was  entitled  to  some 
damages  for  the  invasion  of  his  right  by  the  fraud  of  the 
defendants,  though  he  did  not  prove  that  their  hones  were 
inferior,  or  that  he  had  sustained  any  specific  damage. 
The  same  principle  was  recognised  in  the  case  of  The 
Dippers  at  Tunbridge  Wells  (b)\  MarzetH  v.  WUKamM  (e); 
Tayhr  v.  Henmher  (d).  A  damage,  in  point  of  law,  was 
sufficiently  alleged. 

Talfaurd,  Seijt,  in  reply,  obtained  leave  to  amend  his 
plea,  and  withdraw  the  demurrer  to  the  second  count 
With  respect  to  the  third  count,  none  of  the  all^atioos 
contained  in  it  shew  that  any  injury  which  the  law  can 
notice  has  been  sustained  by  the  plaintiff.  The  e£fect  of 
the  allegations  is  merely  that  the  defendant  has  stated  the 
plaintiff  to  have  no  vote.     That  would  only  amount  to  a 

(a)  4  B.  &  Ad.  410 1  S.  C.  1         (e)  1  B.  &  Ad.  415. 
N.  &  M.  353.  id)  13  A.  &  E.  488|  S.  C.  4  P. 

ib)  3  WilB.  414.  &  D.  342. 
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spedesci  slander  of  tide  which,  if  uttered  by  another  person,        1 846. 
would  not  afford  a  gronnd  of  action.    Then,  if  uttered  by        pJ^J^T^ 
die  returning  oflSoer,  it  must  be  equally  insufficient  to  give  v. 

a  right  of  action  to  the  plainti£ 

[The  defendant  then  obtained  leave  to  amend  his  plea, 
iod  also  to  withdraw  his  demurrer  and  plead  over  to  the 
second  coont] 

Cur.  adv.  vulL 

TisDAi^  C.  J. — ^The  questions  arising  upon  the  plea  to 
the  first  ooont,  and  upon  the  second  count  of  this  declara- 
tion, were  disposed  of  upon  the  argument,  by  the  defendant 
being  allowed  to  amend  one  plea,  and  to  iirithdraw  his 
demurrer  and  plead  over  to  the  second  count :  the  only 
lemaining  question  therefore  is,  whether  the  third  count, 
whidi  k  specially  demurred  to,  is  open  to  objection. 

The  third  count  sets  out  a  writ  to  the  sheriff  of  Berkshire, 

md  a  precept  from  the  sheriff  to  the  defendant,  being 

mayor  of  Abingdon,  to  cause  a  burgess  to  be  elected  for 

die  bcHt>ag|h  of  Abingdon,  by  virtue  of  which  the  buigesses 

of  Abingdon  were  assembled  to  elect  a  burgess  for  the 

borough  of  Alnngdon,  and  that  during  that  assembly,  and 

brfiwe  soch  burgess  was  elected,  the  plaintiff  being  a  buigess 

of  the  borough,  and  the  name  of  the  plaintiff  being  in  the 

register  of  voters,  and  standing  No.  216  in  the  list  of 

Toter?,  and  the  plaintiff  being  entitled  to  give  his  vote  for 

the  chooong  of  a  burgess,  before  the  defendant  being  the 

Biayor  and  returning  officer  to  whom  it  belonged  to  take 

and  allow  such  vote,  the  plaintiff  was  ready  and  offered  to 

give  his  vote  for  choosing  James  Caulfield,  Esq.,  a  burgess 

tar  that  Pariiament,  and  that  it  was  the  duty  of  the  defendant 

to  enter  the  vote  of  the  plaintiff  on  the  poll  books  without 

entering  into  or  allowing  any  scrutiny  before  him  with 

regard  to  soch  vote.     Nevertheless,  the  defendant  wilfully 

and  maliciously  intending  to  injure  the  plaintiff,  and  to  vex 

and  harass  and  delay  the  pUuntiff  in  the  exercise  of  his 

privilege  of  voting,  and  to  deprive  him  of  the  benefit  of  his 
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1846.        8ud  privilege,  did  wrongfully  order  and  allow  a  scratiny  to 
^'p^!^^    be  held  before  him  the  said  defendant,  so  being  such 
_   V.  retuminff  officer,  with  reeard  to  the  vote  of  the  plaintiff  so 

tendered  by  him  as  aforesaid,  and  with  regard  to  the  right 
and  qualification  of  him  the  plaintiff  to  give  his  said  Tote, 
and  to  have  the  said  vote  admitted  and  allowed,  and  did 
further  wrongfully  take  upon  him  to  adjudge  and  determine 
after  such  scrutiny,  that  the  plaintiff  was  not  then  entitled 
to  give,  and  had  no  qualification  enabling  him  to  give  his 
vote  at  the  said  election ;  whereby  the  plaintiff  was  not 
only  wrongfully  vexed,  harassed,  delayed,  hindered  and 
obstructed  in  the  exercise  of  his  said  privilege  of  voting 
but  was  then  wholly  deprived  of  the  benefit  of  his  said 
privilege ;  and  a  burgess  of  that  borough  was  elected  tx 
that  Parliament,  the  vote  of  him  the  plaintiff  being  so 
hindered  and  obstructed,  and  without  any  vote  of  lum  the 
said  plaintiff. 

On  the  part  of  the  defendant  it  was  contended,  that  the 
words  following  the  word  '^whereby"  could  not  be  con- 
sidered as  being  an  averment  of  matter  of  fiict,  hot  merely 
matter  of  conclusion  or  inference  drawn  firom  the  matters 
previously  alleged,  and  that  the  preceding  matter  did  not 
disclose  with  due  certainty  any  cause  of  action,  it  not  being 
alleged  that  the  scrutiny  was  held  during  the  election,  nor 
that  the  vote  of  the  plaintiff  was  not  entered  on  the  poll 
books,  and  reckoned  up  with  the  others. 

On  the  part  of  the  plaintiff  it  was  contended,  that  the 
holding  of  a  scrutiny  by  the  returning  officer  being  ezpresdy 
prohibited  by  the  act  6  &  7  Vict  c.  18,  s.  82,  the  actioa 
would  lie  for  holding  the  scrutiny,  though  no  damage 
resulted  to  the  plaintiff;  for  which  BIqfiM  v.  Pajfne{a)\ 
Taylor  v.  Henmker  (fi) ;  and  The  Dipper's  caee  (e),  were 
cited :  and  it  was  also  contended,  if  damage  was  necessary 
to  be  alleged,  that  there  was  a  sufficient  allegation  of  damage 
to  the  plaintiff. 

(a)  4  B.  &  Ad.  410.  M  S  Wiia^  414. 

ib)  13  A.  &  E.  4SS. 
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No  cases  were  cited  to  shew  whether  the  matter  alleged  1846. 
after  the  word  **  whereby"  is  to  be  considered  as  amounting  j^J^^T^^ 
OD  demnrrer  to  a  soflident  averment  of  matter  of  fact  or 
not,  nor  have  we  found  any  decision  on  the  point,  though 
in  the  case  of  Colmm  v.  i%ny  (a),  the  point  was  incidentally 
discosaed.  In  that  case  the  fdaintiff  declared  that  Queen 
EBadieth  being  seised  of  the  manor  of  S.,  granted  him 
thirty  acres,  parcel  of  the  manor  by  copy,  and  granted 
bar  acres  parcel  of  the  said  manor  to  the  defendant,  and 
alleged  that  the  copyholders  of  the  said  thirty  acres  have 
at  all  times  used  to  have  common  for  certain  cattle  from 
the  Ist  of  August  till  All  Saints'  day  in  the  four  acres, 
and  shews  that  the  defendant,  on  the  1st  of  May,  inclosed 
die  said  four  acres  with  hedges  and  ditches;  whereby  he 
ooqU  not  have  his  common,  &c.  The  defendant  pleaded 
not  gail^9  and  the  verdict  was  found  for  the  plainti£ 
It  was  moved  to  arrest  the  judgment,  for  not  alleging  the 
continnance  of  the  indosure  after  the  1st  of  August  All 
die  Judges  agreed  that  after  yerdict  the  judgment  should 
not  be  arrested ;  but  Dodderidgej  J.,  said,  that  the  ^  per 
quod  esteant  le  inclosurer  del'  plea"  does  not  amount  to 
an  averment,  the  per  quod  is  '*  un  ellation,"  and  inference 
out  of  the  preceding  declaration,  and  will  not  amount  to  an 
averment,  for  it  is  conclusive,  and  not  the  matter  of  the 
acdm ;  but  he  agreed  that  after  verdict  the  declaration  is 
good ;  but  Leyy  C.  J.,  said,  that  the  **  per  quod**  amounted 
to  an  averment  It  is  to  be  observed  that  the  matter 
subsequent  to  the  per  quod  was  held  in  that  case  to  be  a 
sufficient  averment  after  verdict,  not  only  of  what  was 
directly  stated,  but  of  a  matter  not  stated,  but  only  to  be 
collected  by  inference,  namely,  that  the  inclosure  of  the 
four  acres  continued  after  the  1st  of  August 

The  all^^on  in  question  might  perhaps  be  open  to  a 
special  demnrrer  on  that  ground,  but  it  does  not  follow 

(a)  3  Rolle't  Rq>.  379. 

TOU  IV.  S  D.   &   L. 


258  CASES  ON  POINTS  or  PRACnCS,  C  F. 

1846.       iroin  thence  that  the  words  following  the  per  qnod  in  a 

Peyce       declaration  of  this  natore  are  in  all  cases  to  be  oonridered 

^   *-  as  matter  of  conclusion  and  inference  only ;  on  the  coin 

Belchee. 

trary,  the  course  of  pleading  shews  that  they  are  sometimes 

to  be  looked  upon  as  allegations  of  matters  of  fiu;t  In 
RaUdUy  p.  613,  pL  10,  is  a  precedent  of  an  action  by  a 
master  for  the  beating  of  his  servant,  with  no  allegation 
of  the  loss  of  service  except  under  the  per  quod.  That 
the  loss  of  service  is  a  material  fact  requiring  to  be  proved, 
is  clear.  It  is  said  in  Marias  case  (a),  ^*  if  my  servant  be 
beat,  the  master  shall  not  have  an  action  for  this  battery, 
unless  the  battery  is  so  great  that  by  reason  thereof  he 
loses  the  service  of  his  servant;  but  the  servant  himself,  fiir 
eveiy  small  battery,  shall  have  an  action ;  and  the  reason 
of  the  difierence  is,  that  the  master  has  not  any  damage  by 
the  personal  beating  of  the  servant,  but  by  reason  of  a  per 
quod,  viz.,  per  quod  servitium,  &c.,  amisit,  so  that  the 
original  act  is  not  the  cause  of  his  action,  but  the  conse- 
quence upon  it,  viz.,  the  loss  of  his  service  is  the  cause  of 
his  action ;  for  be  the  battery  greater  or  less,  if  the  master 
doth  not  lose  the  service  of  his  servant,  he  shall  not  have 
an  action."  So  in  the  same  case  it  is  said,  ''for  every 
feeding  by  the  cattle  of  a  stranger,  the  commoner  shall  not 
have  an  assize,  nor  an  action  on  the  cas^  as  his  case  is^ 
but  the  feeding  ought  to  be  such,  per  quod  the  comnaoner, 
&c.,  common  of  pasture,  &a,  for  his  cattle,  &&,  habere 
non  potuit,  sed  proficuum  suum  inde  per  totum  id  teropus 
amisit,  &c.,  so  that  if  the  trespass  be  so  small  that  he  has 
not  any  loss,  but  sufficient  in  ample  manner  remains  for 
him,  the  commoner  shall  not  take  them,  damage  feasant, 
nor  have  any  action  for  it"  And  a  little  lower  it  is  said, 
''  in  the  case  at  bar,  the  lord  of  the  soil  shall  have  an 
action  for  trespass  done  in  the  waste  or  common,  as  an 
immediate  trespass  to  him,  be  it  greater  or  less,  but  the 

(a)  9  Rep.  113. 
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eommoDer  shall  not  luive  an  action  bat  by  conseqaence,  1846. 
TUE.,  if  the  tre8{M8B  be  sudi^  per  quod  proficuum  com-  ^^^^^ 
mooue  waasy  &a,  amisit^  or  that  he  coold  not  have  his  ^' 

common  fai  so  beneficial  a  manner  as  he  had  before." 
It  has  indeed  been  sofaseqnently  considered,  that  the 
mere  invasion  of  the  commoner's  right  may  furnish  a 
ground  of  action  against  a  stranger;  but  still  the  doctrine 
so  laid  down  in  Manfz  case  is  applicable  to  the  present 
qoesticm;  for,  as  the  Court  in  that  case  held  the  action 
maintainable  on  the  ground  that  it  contained  the  allegation 
per  quod  proficuum  communise  suae,  ftc,  amisit,  it  follows 
that  they  considered  the  matter  alleged  after  the  per  quod 
to  be  a  sufficient  averment  of  a  material  fact  (See  Heame, 
125).  So  in  a  case  of  a  nuisance  to  a  highway,  whereby  the 
pbdntiff  has  received  a  particular  damage,  the  precedents 
diew  that  the  damage  which  is  the  cause  of  action  may  be 
aOeged  under  the  per  quod;  1  CTiit  Pree.  241,  2,  1st  ed. ; 
or  (what  does  not  seem  materially  to  differ)  under  the 
woida  ratione  cujus,  &c ;  Winch.  47. 

Another  ground  of  objection  urged  for  the  defendant 
WIS,  that  the  count  was  defective  in  not  shewing  how  the 
damage  stated  after  the  per  quod  resulted  fix>m  the  holding 
of  a  acmtiny,  which,  for  any  thing  which  appeared,  might 
have  been  held  after  the  election  was  finished  and  the 
return  made ;  and  if  the  matter  which  follows  the  per  quod 
were  to  be  looked  upon  as  being  matter  of  inference  and 
coDclosion  only,  it  might  well  be  urged  that  it  was  an 
inference  not  legitimately  drawn  from  the  premises;  but  if 
it  is  to  be  considered,  as  we  think  it  is,  as  an  averment  of 
a  matter  of  feet,  it  will  be  sufiicient  if  the  damage  in 
questiim  might  by  possibility  have  resulted  firom  the 
unlawful  act  of  holding  the  scrutiny,  and  it  is  clearly 
poerible  that  the  delay  arising  from  the  holding  of  a 
scrutiny  might  have  had  the  effect  of  preventing  the 
plaintiff  from  exercising  his  right  of  voting,  and  if  such 
were  the  feet,  there  is  no  doubt  the  action  would  be 

8  2 
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1846.       inaintainable5  the  act  of  the  defendant  being  wrongful,  and 

Peyce       having  caused  a  particular  damage  to  the  plaintiff. 

V*  As  the  defendant  has  obtained   leave   to  amend   his 

Belcheb. 

pleading  in  relation  to  the  other  counts,  he  ought  to  have 

leave,  if  he  desires  it,  to  withdraw  his  demurrer  to  this 

count  also,  and  to  plead  to  it 

Leave  to  amend. 
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COURT   OF   EXCHEQUER. 

IN  THE  TENTH  YEAR  OF  THE  REIGN  OF  VIGTORU. 


Clebientb  17.  Flight.  1846. 

Detinue.    The  declaration  stated  that  the  plaintiff  ToadecUn- 

heretofore,  to  wit,  on,  &c.,  delivered  to  the  defendant  cer-  op^"  gpedal 

tain  papers  and  paper  writings,  to  wit  (amongst  others)  100  J^*"^5l. 

papers,  purporting  to  be  scrip  certificates  for  shares  in  the  catei  to  be 

Worcester,  Warwick,  and  Rugby  Railway  Company,  100  to  the  pUintiff 

papers,  purporting  to  be  scrip  certificates  for  shares  in  the  J°J5n^°* 

Sieffield  and  Macclesfield  Ridlway  Company,  and  1,000  3^|^^* 

papers;,  purporting  to  be  letters  of  allotment  of  railway  shares,  pleaded  tliat 

of  great  value,  to  wit,  of  the  value  of  1,000/.,  to  be  re-deli-  deposit^  •• 

vered  by  the  defendant  to  the  plaintiff  when  the  defendant  l^^f^ 

should  be  thereunto  requested,  after  the  payment  to  the  money  ad- 

Ta&ced  ojf  niDi 

defendant,  by  or  on  account  of  the  plaintiff,  of  a  certain  sum  to  the  plaintiff; 
of  money,  to  wit,  the  sum  of  700£     And  the  plaintiff  says,  JJ^yroen^** 
that  although  afterwards,  to  wit,  on,  &c.,  divers  sums  of  ^^ered  and 
money,  amounting  together  to  the  said  sum,  to  wit,  the  sum  offered  to 
of  70021,  was  paid  to  the  defendant  by  and  for  and  on  ud  return  to 
account  of  the  plaintiff,  yet  the  defendant  hath  not  as  yet  ^e!^^^ 

certificates 
whidi  the  plaintiff  then  reftiaed  to  accept  and  reoeiye. 
SMt  on  special  demnrrer,  that  the  word  **  detain*'  in  detinue  means  an  adrerse  detention, 
and  thai  coniei{iientlj  the  plea  was  bad,  as  amoonting  to  non  detinet. 
In  a  declaratioa  in  detinue,  the  allegatioa  of  bailment,  whether  common  or  special,  is  mere 
,  and  not  trafersaUe. 
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9. 
FUOUT. 


1846.  delivered  the  said  papers  and  paper  writingSy  or  any  or 
Clements  either  of  them,  to  the  plaintiff,  although  he  was,  after  the 
said  payment,  to  wit,  on,  &c.,  requested  by  the  plaintiff  so 
to  do ;  but  hath  hitherto  wholly  refused  so  to  do,  and  hath 
unjustly  detained,  and  still  doth  unjustly,  detain  the  same 
from  the  plaintiff,  to  the  damage,  &c. 

Plea,  as  to  so  much  of  the  declaration  as  relates  to  the 
said  scrip  certificates  for  shares  in  the  Worcester,  Warwick, 
and  Rugby  Railway  Company,  and  the  said  scrip  certificates 
for  shares  in  the  Sheffield  and  Macclesfield  Railway  Com- 
pany, in  the  declaration  respectively  mentioned,  the  defend- 
ant says,  that  the  plaintiff  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  him,  to  recover  any 
damages  by  reason  of  the  detention  of  the  said  scrip  cer- 
tificates for  shares,  because,  he  says,  that  heretofore  and 
before  the  commencement  of  this  suit,  to  wit,  on,  &c.,  in 
the  declaration  mentioned,  the  plaintiff  delivered  to  and 
deposited  with  the  defendant  the  said  several  scrip  certi- 
ficates for  shares,  in  the  introductory  part  of  this  plea  men- 
tioned, as  a  pledge,  deposit,  and  security  for  the  repayment 
of  a  certain  sum  of  money,  to  wit,  the  sum  of  210L,  then 
lent  and  advanced  by  the  defendant  to  the  plaindff  upon 
the  security  of  the  said  scrip  certificates,  for  shares  then 
deposited  with  the  defendant  And  the  defendant  further 
saith,  that  afterwards,  and  before  the  commencement  of  this 
suit,  to  wit,  on,  &c.,  the  plaintiff  paid  to  the  defendant  a 
certain  sum  of  money,  to  wit,  the  sum  of  210^,  in  satis&c- 
tion  and  discharge  of  the  said  sum  of  money  so  lent  and 
advanced  by  the  defendant  to  the  plaintiff  as  aforesaid ;  and 
thereupon  the  defendant  then  tendered  and  offered  to  deliver 
up  and  return  to  the  plaintiff  the  said  scrip  certificates  for 
shares,  in  the  introductory  part  of  this  plea  mentioned, 
which  the  plaintiff  then  refused  to  accept  and  receive  of  and 
from  the  defendant     Verification,  &c. 

Special  demurrer,  assigning  for  causes  (amongst  others) 
that  the  plea  amounts  to,  and  is,  an  argumentative  plea  of 
<^  non  dctinet :"  also  that  it  is  defective,  for  want  of  an  aver- 
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meat  that  the  defendant  was  always  ready  and  wiUing  to        1846. 
deliver  op  the  said  shares. 

Luihf  in  support  of  the  demurrer*  Firsts  the  plea  amounts 
to  an  aigomentative  plea  of  *'  non  detinet**  The  plaintiff 
complains  of  a  detention  of  the  scrip  at  the  time  the  writ 
issued;  the  plea  does  not  confess  and  avoid  such  detention^ 
but  only  OMifesses  a  detention  at  some  time,  and  alleges  that 
before  the  action  was  commenced,  the  defendant  tendered 
and  oSsred  to  deliver  up  the  scrip.  The  meaning  of  the 
word  '^  detain,^  in  detinue,  is  a  withholding  of  the  goods 
from  the  i^aintiffy  and  it  b  competent  for  the  defendant, 
under  the  plea  of  non  deduct,  to  shew  that  he  does  not 
prevent  the  plaintiff  from  taking  possession  of  his  goods* 
There  is  no  precedent  for  such  a  plea  as  this.  [Parke,  B. — 
Yes,  you  will  find  one  in  BrowrCa  JSniries,  tit  '^  DMnue^ 
pL  10.]  The  plea  is  also  defective  in  not  averring  that  the 
defendant  was  always  ready  and  willing  to  deliver  up  the 
scrip;  it  is  consistent  with  every  allegation  in  this  plea  that 
the  defendant  at  one  time  was  ready  and  willing  to  deliver 
up  the  scrip,  and  afterwards  detained  it  In  such  a  case 
the  action  would  lie  for  the  subsequent  detainer. 

[Hie  Court  called  on] 

Ehggme  {Paiersan  with  him)  to  support  the  plea.  This 
is  a  bailment  determinable  upon  the  payment  of  a  sum  of 
money.  The  scrip  certificates  came  into  the  hands  of  the 
defendant  as  a  pledge  for  money  lent,  and  he  was  bound  to 
keep  them  until  repayment,  and  then  to  return  them.  Upon 
payment  of  the  money  the  defendant  offers  to  deliver  up 
the  scrips  he  has,  therefore,  discharged  his  duty,  and  the 
{daintiff  ought  to  make  a  demand.  In  Giks  v.  Hart  (a), 
Hdi,  C.  J.,  says,  *^  Where  the  agreement  is  to  pay  at  a  certain 
time,  tender  at  that  time,  and  always  ready,  is  a  good  plea; 
but  where  the  money  is  due  and  payable  immediately  by 

(a)  2  Salk«  622. 
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1846.  the  agreement,  the  party  must  plead  taut  tempi  prist  firom 
the  time  of  the  promise."  In  Bacan^s  Abr.  tit  **  Tender^ 
(H.  2\  it  is  said,  '^  Wherever  a  debt  or  duty  is  discharged 
by  a  tender  and  refusal,  it  is  not  necessary,  in  pleading  the 
tender,  to  plead  unccre  prist:  Nay,  it  would  be  strange  for 
a  party  to  say,  he  is  still  ready  to  pay  a  debt,  or  to  perform  a 
duty,  of  which  he  is  discharged."  The  same  law  is  laid  down 
in  Story  on  Bailments  {a)y  where  it  is  said,  *'  Another  duty 
of  the  pawnee  is  to  return  the  pledge  and  its  increments,  if 
any,  after  the  debt  or  other  duty  has  been  discharged.  Of 
course,  this  duty  by  common  law  is  extinguished,  when  the 
pledge  is  lost  by  casualty  or  other  unavoidable  accident,  or 
it  perishes  through  its  own  intrinsic  defects,  without  defiudt 
of  the  pawnee.  And  the  same  rule  applies,  when  the  pawn 
is  lost  by  robbery,  or  by  superior  force,  or  even  by  theft,  if 
the  pawnee  has  exercised  reasonable  diligence."  After  the 
defendant's  offer  to  restore  the  scrip  shares,  and  the  plaintiff's 
refusal  to  receive  them,  the  defendant  held  them  upon  a  new 
bailment  and  under  a  different  obligation*  The  plea  covers 
the  whole  time  that  the  scrip  shares  were  in  the  defendant's 
possession  under  the  original  baihnent,  and  the  defendant  is 
not  liable  for  any  breach  of  duty  upon  a  new  bailment  until 
after  demand  made.  The  defendant  could  not,  under  the 
plea  of  non  detinet,  shew  the  special  facts  which  dischai]ged 
the  obligation  imposed  on  him  by  the  original  bailment 
[Parke,  B. — If  that  be  so,  is  not  the  plea  bad  as  an  ai^- 
mentative  denial  of  the  bailment  alleged  in  the  declaration?] 
In  Whitehead  v.  Harrison  (b),  a  plea  in  detinue  traversing 
the  bailment  was  held  bad.  [Parke,  B. — That  was  the  case 
of  a  common  bailment;  but  here  the  defence  set  up  is,  that 
the  special  bailment  allied  in  the  declaration  is  discharged, 
and  that  the  defendant  holds  the  scrip  under  a  different 
obligation.  Rolfe,  B. — ^The  whole  question  turns  upon  the 
meaning  of  the  word  "  detain."    Suppose  the  plaintiff. 


(a)  Page  229»  sect.  339. 

i,b)  6  Q.  B.  423 1  S.  C.  ante,  vol.  2,  p.  122. 
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nrfien  he  paid  the  money,  had  said,  '*  It  is  not  convenient       IB46. 


for  me  to  take  the  scrip  now,  1  will  call  for  it  to-morrow,"     Clbmbhts 
could  he  afterwards  have  maintained  detinae?]     In  that      p^  ^ 
case,  the  defendant  would  not  be  liable  except  upon  a  sub- 
sequent demand  and  refusal  to  deliver* 

Lmsh^  in  reply.  If  the  word  <<  detain"  means  that  the 
defendant  holds  the  scrip  adversely,  then  the  plea  amounts 
to  the  general  issue  ^*  non  detinet."  In  FUzh.  Nat.  Brev. 
p.  322,  7th  ed,  it  is  said,  <^  A  writ  of  detinue  lieth,  in  case 
where  a  man  delivereth  goods  or  chattels  unto  another  to 
keep^  and  afterwards  he  will  not  deliver  them  back  again ; 
then  he  shall  have  an  action  of  detinue  of  those  goods  and 
diatteh."  The  word  ^  detain"  imports  a  withholding.  In 
Imae  ▼.  CZorA  (a),  JEhuffhtan,  J.,  says,  *'  As  to  the  second 
{KHUt,  here  is  no  suflScient  cause  or  ground  for  an  action  of 
trofer  by  the  plaintiff;  it  is  only  found,  that  he  did  request 
him  to  deliver  this  money,  and  that  he  refused  to  do  it, 
and  so  much  is  in  every  action  of  detinue,  cantradixit  ei 
adkue  cowtradicUj  this  is  the  point  of  the  action  of  detinue, 
but  this  is  not  conversion."  He  also  cited  Dirks  v. 
Bichard»{b). 

Cur.  adv.  wit 

The  judgment  of  the  Court  was  delivered  by 
Pollock,  C.  B. — This  case,  which  was  argued  a  few 
days  ago^  was  an  action  on  a  bailment.  The  declaration 
discloaed  a  special  bailment,  with  an  averment  that  the 
defendant  was,  after  the  repayment  of  a  certain  sum  of 
money,  to  redeliver  the  goods  on  request  It  then  averred 
that  the  money  was  repaid,  that  the  request  was  made,  but 
the  goods  were  not  redelivered.  The  plea  introduced  a 
difleient  bailment,  namely,  a  bailment  not  of  all  the  goods 
ibr  the  entire  sum,  but  as  to  a  part  of  the  goods  it  referred 
the  bailment  to  a  part  of  the  sum,  and  then  it  averred  that 

(a)  2  Bukl.  308.  iff)  Gar.  &  Mv.  626. 
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1846.        that  part  of  the  sam  was  repaid,  and  that  there  was  a  tender 
Q^^l!^^    to  redeliver  the  goods,  which  the  plaintiff  declined  to  accept 
«-  To  this  there  was  a  special  demurrer  upon  several  grounds, 

but  the  only  one  which  we  have  noticed  in  the  judgment 
of  the  Court  is,  that  the  plea  amounted  to  an  argumentative 
denial  of  the  detention;  the  other  matter  noticed  in  the 
course  of  the  argument  it  is  unnecessary  to  refer  ta  We 
intimated  an  opinion  that  the  question  turned  altogether  on 
the  meaning  of  the  word  **  detain,"  in  a  declaration  in 
detinue.  If  its  meaning  be  that  the  defendant  has  the  goods 
in  his  possession,  the  plea  admits  the  detention*  If  it  mean 
that  the  defendant  has  omitted  to  deliver,  in  the  sense  of 
taking  the  goods  to  the  plaintiff,  and  ^ving  them  up  to 
him,  the  plea  admits  the  detention,  and  excuses  it  If  it 
mean  that  the  defendant  withholds  the  goods,  and  prevents 
the  plaintiff  from  having  possession  of  them,  the  plea  denies 
the  detention  argumentatively,  and  is  bad.  We  are  satisfied 
that  the  last  is  the  true  meaning  of  the  word  '<  detain."  K 
it  meant  the  mere  keeping  a  possession,  not  adverse,  how 
could  such  a  possession  form  the  ground  of  an  action?  1£ 
it  meant  that  the  defendant  had  omitted,  and  still  omitted, 
to  be  active  in  bringing  the  goods  to  the  plaintiff,  the  action 
could  not  be  maintained  without  shewing  an  obligation  by 
contract  so  to  do.  We  have  no  doubt,  therefore,  that  the 
detention  complained  of  in  the  declaration  is  an  adverse 
detention ;  and  this  is  the  meaning  ascribed  to  the  word  in 
2  Btihtrodey  308,  by  Haughtony  J.,  who  says,  that  request  and 
refusal,  ^^  contradixit  et  adhuc  contradicit,"  is  the  point  in  an 
action  of  detinue,  but  not  in  trover,  in  which  ccmversion  is 
the  point,  and  request  and  refusal  evidence  only.  We  think, 
therefore,  that  the  plea  is  bad  as  amounting  to  non  detinet 
A  doubt  wss  raised  by  the  precedents  stating  a  readiness  to 
deliver,  (BrowrisEnirieSy  tit  ^*  Detinue/'  pL  10),  **  tout  temps 
prist ;"  but  we  think  the  answer  is^  that  in  ancient  times  pleas 
were  not  so  oflen  the  subject  of  objection  for  aigumentative- 
ness ;  and  there  is  no  case  cited  where  a  plea  of  readiness  has 
been  held  good  on  demurrer. 
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In  the  coune  ci  the  argument,  it  was  suggested  that  the       1846. 
{riea  wis  ]Md,  as  containing  an  argumentative  denial  of  the     clbmbhts 
special  bailment  in  the  deckration.    On  reference  to  the      pJ^'ot 
late  case  of  WkUehead  ▼.  Harrison  (a%  and  the  authorities 
there  referred  to^  and  particularly  GlediUme  ▼.  Ilewitt(b), 
and  Break's  Abridgment,  tit  **  Detinue  de  Bims^  pL  50,  it 
fleema  that  not  only  the  common  bailment,  but  any  special 
bailment  in  a  declaration  in  detinue  is  merely  surplusage 
and  not  traversable,  the  gist  of  the  action  being  the  detainer 
of  the  plaintiff's  goods,  which  the  defendant  must  answer. 
The  plea,  therefore,  is  not  open  to  this  objection,  but  on  the 
general  ground  that  the  plea  is  an  argumentative  denial  of 
the  detention,  and  amounted  only  to  non  detinet,  we  think 
the  plea  bad,  and  the  plaintiff  endtled  to  our  judgment. 

Judgment  for  Plaintiff, 
(a)  6  Q.  B.  423.  %  I  C.  &  J.  666. 


MooRB  t^.  M'Ghan. 

In  this  case  the  defendant  was  in  custody  of  the  sheriff  A  writ  of 
of  Middlesex,  by  virtue  of  a  writ  of  capias  issued  pursuant  Spyien^d 
to  a  Judge's  order  made  under  the  1  &  2  Vict.  c.  110,  s.  3.  were  directed 

^  tothe^'sherifff" 

The  writ  and  copy  served  on  the  defendant  were  directed  of  Middleeex 
to  the  ''sheriffif"  instead  of  the  "sheriff^  of  Middlesex;  "gheriff." 
and  the  defendant,  in  consequence,  applied  by  summons  at  j^^^TOn^ueww 
Chambers  to  be  discharged  out  of  custody.     Flatty  B.,  applied  to  a 
before  whom  the  summons  was  heard,  refused  to  discharge  Chamben  to 
the  defendant,  and  ordered  that  the  plaintiff  should  be  at  ^^  ^t^^^dj, 
liber^  to  amend  the  writ  and  copy  by  striking  out  the  j?^*^i^ 

letter  J;  a>>d  ordered 

A  rule  had  been  obtained,  calling  on  the  plaintiff  to  shew  copy  to  b« 
cause  why  the  order  of  Pforf^,  B.,  should  not  be  rescinded,  oS^motfon 

to  rescind  the 
Jndge*!  order :  AU,  that  though  the  capias  might  he  amended,  the  copy  could  not,  and  that 
thedefendaiit  was  entitled  to  be  discharged,  inasmuch  as  he  was  not  tenred  with  a  true  copy  of 
the  writ  at  amended. 
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1846.       and  the  defendant  discharged  out  of  custody.    The  grounds 
^^^^    relied  on  were,  that  the  learned  Judge  had  no  power  to 
*•  order  the  copy  of  the  capias  to  be  amended,  inasmuch  as 

that  document  was  in  the  defendant's  possession,  and 
beyond  the  plaintiff's  control :  that  if  the  capias  alone  were 
amended,  the  copy  served  would  no  longer  be  a  true  copy : 
that  if  the  capias  were  not  amended  it  would  be  bad,  as 
being  directed  to  the  sherifi  of  Middlesex,  there  being  in 
point  of  law  but  one  sheriff,  although  the  office  was  executed 
by  two  persons. 

Godson  shewed  cause,  and  argued,  first,  that  the  insertion 
of  the  word  ''sheriffr"  instead  of  <<  sheriff,''  in  a  capias 
issued  under  the  provisions  of  the  1  &  2  Vict  c.  110,  was 
no  ground  for  discharging  the  defendant  out  of  custody. 
Secondly,  that  the  learned  Judge  had  power  to  order  the 
amendment  In  Chreen  v.  Kettleby  (a),  Farke,  B.,  says, 
**  There  are  only  two  cases  in  which  a  writ  is  allowed  to  be 
amended :  one  is,  where  the  Statute  of  Limitations  would 
otherwise  be  a  bar;  the  other,  where  there  has  been  a 
clerical  mistake  in  the  writ"  Where  a  plaintiff  obtwied  a 
Judge's  order  to  hold  to  bidl  for  422^,  but  indorsed  the 
capias  for  4221  13«.  4dl,  which  was  the  amount  of  the 
debt,  the  Court  allowed  the  capias  to  be  amended  on 
payment  of  costs ;  jRocA  v.  Pacheco  (J).  So  where,  in  the 
affidavit  of  debt,  the  plaintiff  was  described  as  '^  Walter 
Bilton  the  younger,"  but  the  words  "  the  younger,"  were 
omitted  in  the  capias,  and  it  appeared  that  the  phuntiff*s 
fether  bore  the  same  names,  and  resided  at  the  same  place, 
the  Court  permitted  the  writ  to  be  amended;  Bilton  ▼• 
Clapperton  (c).  Moreover,  it  clearly  appears  finom  the 
affidavits  that  the  defendant  is  about  to  quit  the  country. 

Bumie,  in  support  of  the  rule.    The  capias  is  bad  by 

(a)  6  M.  &  W.  731  $  S.  C.  8     Dowl.  380,  N.  S. 
Dowl.  783.  (c)  9  M.  &  W.  473  s  S.  C.  1 

(6)  9  M.  &  W.  342 ;  S.  C.  1     Dowl.  386.  N.  S. 
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of  it  being  directed  to  the  sherifij  of  Middlesex;  1846. 
Barker  t.  Weedon  (a) ;  Jaeksan  v,  Jackson  {b).  And  aasutn-  Moobi 
iog  that  the  learned  Judge  had  power  to  amend  the  writ  «• 

itself  he  had  no  power  to  amend  the  copy.  In  Remde  t. 
Brmce  {e\  where  the  copy  of  the  capias  was  without  dat^ 

and  directed  ^  To  the greeting,"  Coleridge^  J.,  refused 

to  amend,  nying^  that  ^it  had  been  decided  in  Bj/fidd  y. 
Street  (d),  that  the  Court  has  no  power  to  amend  the  copy; 
it  was  the  act  of  the  plaintiff,  and  is  now  in  the  control  of 
the  defendant  To  amend  the  copy  is,  in  other  words,  to 
allow  the  plaintiff  to  serve  a  new  copy;  but  it  is  obyious, 
dial  that  win  not  cure  the  defects  of  the  original  service.'' 
Coptey  V.  Mddaroi  (e)  is  an  authority  to  shew,  that  a  defect 
in  the  copy  of  the  oq^nas  is  a  ground  for  cancelling  the 
bail  bond  g^ven  on  arrest  He  also  argued,  that  the  de- 
fisndant  was  entitled  to  be  discharged  upon  the  merits. 

PoixocK,  C.  R— -There  is  a  case  xXMacdonald  v.  Mork* 
hA  (/),  which  has  not  been  cited  at  the  Bar.  There  the 
defendant  was  described  in  the  capias  as  '<  Mortlock,"  and 
ID  the  cc^y  as  <*  Mortlake  ;**  and  CoUridgty  J.,  refused  to 
discharge  him  out  of  custody  on  the  ground  of  variance. 
That  case  appears  to  have  been  decided  on  the  authority  of 

V.  BemtoOi,  mentioned  in  a  note  to  Gould  v. 

Loyetie  (y).  But  without  pronouncing  any  opinion  as  to 
whether  Maedonald  v.  Mortioek  was  rightly  or  wrongly 
decided,  I  think,  in  the  present  case,  that  the  defendant  is 
entitled  to  be  discharged  out  of  custody,  the  costs  to  be 
paid  by  the  plaintiff,  the  defendant  undertaking  to  bring  no 
action.  The  order,  however,  will  not  be  set  aside  so  far  as 
relates  to  the  amendment  of  the  writ,  so  we  must,  therefore, 
take  it  that  the  writ  is  right  and  the  copy  wrong. 

(a)  1  C,  M.  &  R.  396;  8.  C.  &  Scott»  400;  3  Dowl.  739. 

3  DovL  707.  (t)  8  Scott  N.  R.  173 ;  S.  C. 

ih)  1  C,  M.  &  R.  438;  8.  O.  7  M.  &  G.  436;  ami9,  vol.  3. 

3  DowL  ISS.  p.  74. 

(e)  JmU,  vol  3»  p.  946.  (/)  Amte,  voL  3,  p.  963. 

(d)  10  BiDg.  37;  8.  C.  3  M.  ig)  I  Chit  Bep.  659. 
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1846.  Pabblb,  B. — I  am  of  the  same  opinion.  It  clearly  appears 

HooRK       ^"^^^  ^^  affidavits  that  the.  defendant  was  iBiK>nt  to  go 
J*  abroad,  and  there  is  no  sdtisfactory  ariswer  to  that     The 

defendant,  therefiire,  is  not  entitled  to  be  discharged  on  an 
appeal  to  this  Court  under  the  1  &  2  Vict  c.  1 1Q»  s.  6.  Thte 
question  then  turns  upon  whether  or  not  the  proceedings 
are  regular.  Now  it  has  been  decided  in  several  cases^ 
that  a  capias  directed  to  the  sheiriffii  of  Middlesex  is  nve- 
gular;  and  although  the  irregularity  isone  whidi  eonld 
not  mislead  or  prejudice,  still  it  has  been  dedded  to  be 
one,  and  it  is  important  that  we  should  preserve  a  uniformi^ 
of  decision.  I  diink,  however,  that  the  defect  in  the  capias 
might  be  amended;  therefore,  ss  respects  that,  the  order 
of  my  Brother  Plait  was  right :  but  the  order  is  bad  in 
directing  the  copy  to  be  amended.  The  Unifermi^  of 
Process  Act  not  only  requires  that  there  diould  bea  rq^ular 
vnit  of  capias,  but  also  that  a  true  copy  be  served  on  the 
defendant  In  the  present  case,  assuming  the  amendment 
to  have  been  made  in  the  writ,  there  would  be  a  oorred 
writ  but  not  a  true  copy.  That  affords  ground  for  saying 
that  the  defendant  is  not  in  lawful  custody,  and  is  entitled 
to  be  dischaiged 

Aldebson,  B.— 'I  regret  that  the  direction  of  a  vnrit  to 
the  sheriffji,  instead  of  sheriff,  should  ever  have  been  held 
a  sufficient  ground  for  discharging  a  defendant  out  of 
custody :  but  since  it  has  been  so  decided  in  several  cases, 
I  submit  to  their  authority. 

RoLFB,  K,  concurred. 

Rule  accordingly  {a), 

(a)  See  Wood  v.  Hume,  ante,  p.  139>  note  (a). 
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Brazlbt  o.  Bailet. 

On  Tuesday,  the  28th  of  Jaly,   1846,  the  defendant  A  Judge's 
obtained,  by  consent,  ao  order  fiir  four  days'  time  to  plead  bj  coBsent 
'*perempiorihf^  on  the  nsual  terms  of  pleading  issuably,  Sae'to^Md 
rejoiniiig  gntii^  and  taking  short  notice  of  trial,  &c.     On  "  i;^'^' 
Saturday,  the  1st  of  August,  the  defendant  served  the  noimdmle 


phdatiff  with  a  sommons  for  further  time  to  plead,  return-  fg^^  J^^  ^ 
■ble  at  eleren  o'clock,  a.  m.,  on  the  following  Monday.  ^'jJj,J2^'* 
Tlie  plamtiff  took  no  notice  of  this  summons,  but  late  on  ^  farther 
the  same  day  signed  interlocutory  judgment,  on  the  ground 
that  the  defendant's  time  for  pleading  bad  expired.     The 
Qiief  Baron  haying  made  an  order  that  the  judgment  be 
set  aside,  with  costs, 

ZtcffA  moved  to  rescind  the  latter  order.  Some  con- 
ftmction  must  be  put  upon  the  word  *' peremptory**  intro- 
dnoed  in  the  order  of  the  28th  of  July.  It  is  submitted, 
that  a  peremptory  order  to  plead,  made  by  consent,  amounts 
to  an  agreement  between  the  defendant  and  the  plaintiff 
that  the  former  will  no  longer  delay  the  cause,  but  plead 
within  the  specified  time.  It  was,  therefore,  a  breach  of 
fidth  to  apply  for  further  time  to  plead.  [Parke^  B. — A 
peremptory  order  is  the  act  of  the  Judge,  and  not  an 
andertaking  by  the  defendant  It  means  nothing  more 
than  thi% — that  the  Judge,  as  at  present  advised,  is  resolved 
to  grimt  the  defendant  no  further  time.]  The  present 
order  cannot  be  considered  as  the  act  of  the  Judge,  as  it 
was  drawn  np  by  canseni.  In  Gray  v.  PenneU  (a),  it  was 
held,  that  the  word  '' peremptorily,"  in  a  rule  for  time  to 
declare,  precluded  the  plaintiff  from  taking  out  more  rules 
for  further  time.  Littledak,  J.,  there  says,  it  ''means  that 
the  par^  can  take  out  no  more  rules  for  time  to  do  the 
particular  act  required;  and  the  party  giving  the  rule  may 
sign  judgment  when  the  peremptory  rule  has  expired,  if 

(a)  1  DowU  120. 
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1846.        the  opposite  party  has  not  taken   the  necessaiy  step.' 
^^^LEY      [-RwA^j  B. — That  case  only  decides  that,  after  a  peremp- 
^-  tory  rule   to  dedare,  the  plaintiff  cannot  obtain  fiirther 

time  by  the  ordinaiy  side-bar  rule:  it  does  not  mean  that 
he  could  not  obtiun  it  by  summons  hetore  a  Judge.]  In 
Peirie  v.  CuOen  (a),  it  was  held,  that  a '' peremptory  under- 
taking" to  tiy  meant,  that  a  party  undertakes  abscdntely 
that  the  trial  shaU  take  place.  [AUkrsont  & — The  contrary 
was  held  by  this  Court  in  the  case  of  jLtcm%  ▼.  2>ifftaiciy  (ft).] 
At  all  events  further  time  could  not  have  been  obtained  by 
the  ordinary  sununons,  but  the  proper  course  was  to  make 
a  special  application  to  the  Judge. 

Pabkb,  B.— -No  rule  ought  to  be  granted.  The  peremp- 
tory order  was  not  final,  so  as  to  preclude  the  defendant 
finom  applying  for  further  time  in  the  ordinary  way  by 
summons.  Since^  therefore,  the  summons  operated  as  a 
stay  of  proceedings  fiom  the  time  it  was  returnable,  the 
plaintiff*8  judgment  signed  after  that  time  is  irregular,  and 
the  Lord  Chief  Baron  was  right  in  setting  it  aside. 

Aldebson,  B. — I  am  of  the  same  opinion.  In  oppoong 
the  application  for  further  time  to  plead,  the  plaintiff  would 
have  been  strongly  supported  by  the  former  order,  but  if 
the  argument  now  used  were  to  prevail,  a  peremptory 
order  would  preclude  the  allowance  of  fiurther  time  in 
cases,  which  might  be  imagined,  of  the  most  urgent  and 
absolute  necessity ;  as,  for  instance,  if  some  accident  were 
to  occur  late  on  the  day  when  the  time  limited  for  [heading 
was  about  to  expire.  As  to  the  distinction  attempted  to  be 
drawn  between  a  special  application  to  the  Judge  and  a 
summons  in  the  ordinary  way,  there  appears  to  me  to  be 
no  foundation  whatever  for  it 

BoLFE,  B.,  concurred. 

Rule  refused. 

(a)  AuU^vol.  2.  p.  604;  S.  C.  8  Scott,  N.R.  705;  7  M.&G.1030. 
(6)  Ame,  vol.  3,  p.  80;  S.  C.  U  M.  &  W.  396. 
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Tbiston  o.  Barrington. 

LlEBT  for  work  and  labour,  money  paid,  &c  In  an  action 

Pleas;  Bnt,  nunquam  indebitatus.  Secondly,  that  after  of  payment  ** 
the  accruing  of  the  causes  of  action,  in  the  declaration  JS^d^hJ^" 
mentioned,  and  before  the  commencement  of  this  suit,  to  ofthecaKte* 

of  action  in 

Wit,  on,  &c.,  the  defendant  paid  to  the  plaintiff,  and  the  the  dedarathm 
plaintiff  then  accepted  and  received  from  the  defendant,  r^T^Tt^thl 
divers  large  sums  of  money,  in  the  whole  amounting  to  ^[j^^^" 
lOOOiL,  in  full  satis&ction  and  dischai^  of  all  the  catises  of  dobt. 
actum  in  the  declaration  mentioned.     Verification. 

The  pbuntiff  having  signed  judgment  for  damages,  on 
die  ground  that  the  plea  answered  the  debt  only,  and  not 
the  damage^  Flatt,  B.,  at  Chambers,  ordered  the  judgment 
to  be  set  aside  with  costs. 

Hurl^one  moved  to  rescind  this  order.  The  plea  being 
m  confession  and  avoidance,  admits  that  the  defendant  was 
at  one  time  indebted  to  the  plaintiff,  consequently  the 
plaintiff  would  be  entitled  to  recover  some  damages,  unless 
the  plea,  in  terms,  answers  the  damages  as  well  as  the  debt. 
It  is  submitted  that  it  does  not.  The  proper  form  of  plea  is 
to  allcfre  the  payment  in  satisfaction  of  ^Uhe  debt  and  damages 
occasioned  by  the  detention  thereof.''  In  debt  the  cause  of 
action  is  the  debt  itself;  the  damages  are  collateral,  and,  in 
most  cases,  merely  nominal,  in  order  to  enable  the  plaintiff  to 
obtain  costs  under  the  Statute  of  Gloucester.  In  the  old 
forms  of  original  writs,  it  was  necessary  to  state  the  cause 
of  action;  and  the  writ  of  debt,  which  is  given  in  Stephen 
an  Pteading  {a\  runs  thus : — *^  Command  C.  D.,  late  of,  &c., 
that  justly  and  without  delay,  he  render  to  A.  B.,  the  sum 

of pounds,  of  good  and  lawful  money  of  Great  Britain, 

which  he  owes  to,  and  unjustly  detains  from  him,"  &c 

(a)  Page  12,  Ist  ed. 
VOL.   IV.  T  D.    &   L, 
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1846.       No  mention  whatever  is  made  of  the  damages  arising  from 

^JJ^JlJj;^    the  detention  of  the  debt     But  the  writ  of  assampsit  ex- 

»•  pressly  refers  to  the  damages.     After  stadng  the  promise, 

it  proceeds  thus: — "  But  the  said  C.  D.,  to  pay  the  same, 

or  anj  part  thereof,  hath  hitherto  wholly  refused,  and  still 

refuses,  to  the  damage  of  the  said  A.  B.,  of pounds." 

This  shews  that  in  an  action  of  debt,  the  debt  itself  is  the 
substantial  cause  of  action ;  whereas,  in  assumpsit,  the 
cause  of  action  is  the  damages.  Another  test  may  be 
applied.  If  the  damages  in  an  action  of  debt  formed  part  of 
the  cause  ofactiony  the  plea  of  nunquam  indebitatus  would 
be  a  bad  plea,  for  it  answers  the  debt  only,  and  not  the 
damage ;  or,  at  best,  it  is  but  an  aigumentative  denial  of  the 
damage.  [Parke,  B. — No :  it  denies  the  foundation  of  the 
cause  of  action ;  if  the  defendant  were  never  indebted  to 
the  plaintiff,  it  is  impossible  that  the  plaintiff  could  have 
sustained  any  damage].  In  the  recent  case  of  Lowe  v. 
Steel  (a),  where,  in  an  action  of  debt,  a  plea  of  payment  of 
money  into  Court,  took  no  notice  of  the  damages,  this  Court 
held  the  plea  bad,  although  it  followed  the  form  given  by 
Reg.  Gen.,  Trin.  Term,  1  Vict  And  in  Henry  v.  Earl  (J), 
where  a  plea  of  payment  of  money  into  Court,  was  pleaded 
to  a  portion  of  the  debt  only,  and  not  to  the  damages,  the 
Court  held  the  plea  a  good  answer  to  so  much  as  it  was 
pleaded  to,  and  that  the  plaintiff  might  sign  judgment  for 
any  damage  not  answered  by  the  plea. 

Parke,  B. — There  ought  to  be  no  rule.  The  defendant 
pleads  that  he  paid  a  sum  of  money  '^  in  full  satisfaction 
and  dischaige  of  all  the  causes  of  action  in  the  declaration 
mentioned."  Now  the  '^  cause  of  action"  is  the  debt,  and 
damages  for  detaining  it;  so  that  the  meaning  of  this  plea 
is,  that  a  certain  sum  of  money  was  paid  in  dischaige  both 

(a)  Ante,  vol.  3,  p.  662  ;  S.  C.  15  M.  &  W.  380. 
(6)  9  Dowl.  725 ;  S.  C.  8  M.  &  W.  228. 
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of  the  debt,  and  of  all  damage  occasioned  by  the  detention        1846. 

of  the  debt     That  being  so,  there  was  nothing  in  respect  Teiston 
of  which  the  plaintiff  was  entitled  to  sign  judgmenL 


9, 

Baarington. 


Aldebson,  B. — In  an  action  of  debt,  "  the  cause  of  action" 
is  not  merely  the  debt;  it  is  the  debt  and  the  damages 
resulting  from  the  detention  of  it  The  allegation  on  the 
record  may  be  thus  expanded :  ^^  that  after  the  improper 
detention  of  the  debt,  the  defendant  paid  the  plaintiff  a 
large  sum  of  money,  in  full  discharge  of  all  the  causes  of 
action.''  Must  not  that  be  understood  to  mean  the  true 
causes  of  action? 

RoLFE,  R,  concurred. 

Rule  refused. 


Phillips  v.  GiBBa 

IN  this  case  the  plaintiff  had  signed  judgment  and  issued  Aoognorit 
execution  upon  a  cognovit,  the  attestation  of  which  was  as  thtis*.**Dnlj 

named  R.  G., 
in  the  pretence 

**  Duly  executed  by  the  above-named  Robert  Gibbs,  in  of  me,  the 

the  presence  of  me,  the  undersigned  Samuel  Balden,  attorney  a  R^wtorney 

on  behalf  of  the  said  Robert  Gibbs,  expressly  named  by  him,  ^^e^d^IL  G 

and  attending  at  his  request;  and  I  do  hereby  declare  that  eipressly 

-  ,  ,  nemed  by  him, 

I  subscribe  my  name  as  witness  to  the  due  execution  hereof  and  attending 

by  the  said  Robert  Gibbs,  and  as  his  attorney,  and  that  Jl^aid?"***' 

previous  to  the  execution  hereof  by  the  said  Robert  Gibbs,  hcre^d^lare 

I  informed  him  of  the  nature  and  effect  hereof  icribe  my 

"  Samuel  Bolden,  Attorney,  Birmingham."       nesa  to  the  " 

due  execution 
hereof  by  the 
nid  R.  G.,  and  as  his  attorney;  and  that  previous  to  the  execution  hereof  by  the  said  R.  G., 
1  mCormed  him  of  the  nature  and  eflbct  hereof.     S.  B.,  attorney,  Birmingham  :'*   HeUi 

T  2 
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1846.  Prentice  had  obtained  a  rule,  calling  on  the  plaintiff  to 

shew  cause  why  the  judgment  and  subsequent  proceedings 
should  not  be  set  aside ;  first,  on  the  ground  that  the  exe- 
cution of  the  cognovit  was  not  attested  in  the  manner 
required  by  the  1  &  2  Vict  c.  1 10,  s.  9,  inasmuch  as  it  did 
not  distinctly  appear  that  the  party  attesting  subscribed  his 
name  cls  attorney  far  the  party  by  whom  the  cognovit  teas 
executed.  Secondly,  that  the  judgment  had  been  signed 
against  good  faith. 

Keating  shewed  cause,  and  contended  that  the  attestation 
substantially  complied  with  the  requisites  of  the  statute.  He 
cited  2  Arch.  Prac.  687,  7th  ed.;  Elhington  v.  Holland  (a); 
Hibhert  v.  Barton  {b) ;  Lewis  v.  Lord  Kevisington  (c). 

Prentice^  contra,  argued,  that  the  attestation  only  stated 
that  the  party  subscribed  the  cognovit  as  an  attorney,  and 
that  it  did  not  distinctly  appear  thereby  that  it  was  sub- 
scribed by  him  as  attorney  for  the  defendant 

Per  Curiam  (rf). — We  have  no  doubt  that  this  attestation 
is  sufficient  The  statute  does  not  require  any  particular 
form  of  words,  and  this  attestation  shews  that  the  party 
attesting  was  the  attorney  for  the  defendant,  and  subscribed 
as  such* 

The  rule  was  made  absolute  on  the  merits,  the  defendant 
undertaking  to  bring  no  action. 

Ca)  9  M.  &  W.  659;  S.  C.  1  (c)  Ante,  vol.  3,  p.  637;  S.  C. 

Dowl.  643,  N.  S.  2  C.  B.  463. 

(6)  10  M.  &  W.  67S ;   S.  C.  (d)  PoUock,  C.  B.,  Parke,  B.. 

2  Dowl.  434,  N.  S.  Alderson,  B.,  and  Plait,  B. 
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Eddison  v.  Peagram. 

A  DECLARATION  in  assumpsit  contained  two  counts;  if  a  d.fendant, 
one  upon  a  bill  of  exchange,  the  other  upon  an  account  "eras"oricad. 
stated.    The  defendant  (who  was  not  under  terms  of  plead-  ing  Usuiibly, 
ing  issuahlj,)  pleaded  non  assumpsit  to  the  whole  declara-  Lnimpnt  to 
tion.   The  plaintiff  treated  die  plea  as  a  nuUity,  and  signed  ^^^l^^a' 

judgment.  count  on  a 

Cross  rules  were  obtained :  on  the  part  of  the  defendant,  change,  and 

to  set  aside  the  judgment  with  costs;  on  the  part  of  the  ^^^^t 

{daintiff,  to  amend  the  judgment  by  confining  it  to  the  first  '^^^  ^ 

count,  and  entering  a  nolle  prosequi  as  to  the  second,  for  the  plaintiff 

mi  1  •  i»  1  is  to  deniar 

These  rules  coming  on  for  argument  together,  ipeciaUy,  and 

he  ought  not 
to  treat  the 

Tempk  shewed  cause  against  the  defendant's  rule.     The  P^^.**  ^  . 
plaintiff  was  regular  in  treating  the  plea  as  a  nullity.     The  lignjodgment 
rule  of  HiL  Term,  4  Wm.  4,  pt  IL  tit  «  Plead,  in  Particular  ^T&  ha 
Actimis.  Assumpsit/'  r.  2,  says,  "  that  in  all  actions  on  bills  ^^^^'^ 
of  exchange  and  promissory  notes,  the  plea  of  non  assumpsit  refused  to 
shall  be  inadmissibkJ*    This  plea  must,  therefore,  be  con-  judgment  by 
ndered  as  not  being  on  the  record.     If  issue  had  been  JJe  firlt^ount 
joined  upon  it,  that  would  have  amounted  to  a  recognition  ^,  entering  a 

,  ,    ,  nolle  proseoui 

of  its  validity;  Kdly  y.  VUkbais  (a).  as  to  the  other. 

Lushy  contra.  As  the  defendant  was  not  under  terms  of 
pleading  issuably,  the  plaintiff  was  not  justified  in  treating 
the  plea  as  a  nullity ;  Hughes  v.  Pool  (b).  The  plea  pro- 
fesses to  answer  the  whole  declaration,  but,  in  truth,  answers 
a  part  only;  it  is,  therefore,  bad  on  special  demurrer,  but 
the  plaintiff  cannot  sign  judgment;  Putney  y.  Swan  (c). 
[Parhey  B. — Suppose  the  defendant  had  pleaded  non  accepit 
to  the  whole  declaration,  that  plea  would  not  have  been  a  ^ 

nullity,  though  it  afforded  no  answer  to  the  account  stated : 

&  W.  72;  S.  C.  5 


(a)  b  Dowl.  136. 

(c)  2  M. 

(6)  6  M.  &  G.  271 ;  S.  C.  6 

Dowl.  296. 

ScoU.  R.  N.  959. 
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IS4G.       it  would  merely  have  been  open  to  demurrer].     Secondly, 
E0DI8ON      ^®  judgment  cannot  be  amended  by  confining  it  to  the  first 
«»•  count,  because  the  plaintiff  cannot  sign  a  partial  judgment 

Where  in  debt  £or  15021,  the  defendant  pleaded  to  the  whole 
action  that  he  had  paid  the  plaintiff  50i,  and  the  plaintiff 
signed  judgment  by  nil  dicit  for  \00L,  the  judgment  was 
held  irregular ;  fFood  v.  Farr  (a).  The  mere  fact  of  a  plea 
being  clearly  insufficient  in  point  of  law  is  not  a  ground  for 
signing  judgment,  as  for  want  of  a  plea ;  Cowperv.  Jones  (ft) ; 
Worley  v.  Harrison  (c).  If  the  Court  were  to  amend  the 
judgment  by  confining  it  to  the  first  count,  there  would  be 
error  on  the  record,  inasmuch  as  there  would  be  a  plea 
professing  to  answer  the  whole  declaration,  and  a  judgment 
as  to  part  only.     [The  Court  then  called  on] 

7V97i;7Zecontra,insupportof  the  rule  toamend  the  judgment 
If  the  plaintiff  had  joined  issue  on  the  plea,  the  argument  on 
the  other  side  would  have  been  applicable :  for  as  the  plea  goes 
to  the  whole  cause  of  action,  there  would  in  that  case  have 
been  an  issue  to  try  on  both  counts.  But  it  is  part  of  the 
present  application  to  enter  a  nolle  prosequi  as  to  the  second 
count  This  rule  was  moved  on  the  authority  of  Fraser  v. 
Newton  (if),  where  to  an  action  on  a  bill  of  exchange,  toge- 
ther with  the  money  counts,  the  defendant  having  pleaded 
non  assumpsit  to  the  whole  declaration,  a  motion  was  made 
to  set  aside  the  plea  as  frivolous,  and  the  Court  said,  that 
the  plaintiff  ought  to  sign  judgment  as  to  the  first  count, 
and  enter  a  nolle  prosequi  as  to  the  others.  He  also  referred 
to  SeweU  v.  Dale  (e). 

PoLiXKK,  C.  B. — The  rule  to  set  aside  the  interlocutory 
judgment  must  be  absolute  with  costs,  and  the  rule  to  amend 
the  judgment  discharged  witliout  costs.     This  is,  in  truth,  a 

(a)  5  Bing.  N.  C.  247;  S.  C.  &  M.  173. 

7  Scott,  270;  7  DowL  263.  (rf)  8  Dowl.  773. 

(6)  4  DowL  591.  (e)  8  Dowl.  309. 
(c)  3  A.  &£.  669;  S.  C.  5  X. 
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plea  profewing  to  answer  the  whole  declaration,  and  answer-       1846. 
ing  a  part  only ;  in  such  a  case,  the  plaintiff  cannot  sign      eodison 
judgment,  but  the  proper  course  is  to  demur.  ^^ 


Pabkr,  B.^1  am  of  the  same  opinion.  The  plaintiff 
oog^t  to  hare  demurred  to  the  plea,  as  it  professes  to  answer 
the  whole  declaration,  but,  in  truth,  is  an  answer  to  part 
only.  Hie  plaintiff  cannot  treat  the  plea  as  a  nullity,  nor 
can  he  sign  judgment  for  the  part  unanswered. 

Ai:j>bb80N,  &,  and  Rolfe,  B.,  concurred. 

Rule  accordingly. 


Ellis  v.  Grtffith. 

JuABTIN  moved  to  discharge  the  defendant  out  of  the  A  defendant 
custody  of  the  sheriff  of  Carnarvon.     The  affidavits  in  aca.Mu1s 
support  of  the  application  stated,   that  on   the  22nd  of  J^^^^j^^ 
February,  1844,  a  writ  of  capias  ad  satis&ciendum  issued  charged  out 

,      of  custody  by 

against  the  defendant  into  Middlesex,  where  the  venue  in  reaMnof  the 

the  action  was  laid,   which   writ  was  returned  non  est  Seath^after 

bventus,  and  filed  on  the  6th  of  March,  1844.   Thereupon  J®^^®*^^ 

a  testatum  writ  of  ca.  sa.,  returnable  on  execution,  issued  the  sheriff, 

into  Carnarvon,  and  was  transferred  fix>m  the  sheriff  in  the  arrest. 

1844  to  the  succeeding  sheriff.     On  the  12th  of  October, 

1846,  the  plaintiff  died ;  and  on  the  13th  of  October,  1846, 

the  sheriff  of  Carnarvon  made  his  warrant  to  arrest  the 

defendant,  and  on  the  14th  of  October,  1846,  the  defendant 

was  arrested  on  the  last  mentioned  writ    It  was  submitted, 

that  the  sheriff  had  no  power  to  arrest  the  defendant  after 

the  death  of  the  plaintiff,  inasmuch  as  there  was  no  person 

to  whom  the  debt  could  be  paid.     All  the  cases  bearing  on 

this  point  have  arisen  on  writs  of  fieri  facias  or  elegit, 

which  stand  on  a  different  principle  firom  writs  of  ca.  sa. 
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ISIG.  In  Clerk  v.  Withers  (a)  it  was  held,  that  the  death  of  a 
party,  who  has  sued  out  a  writ  of  fieri  fiicias,  after  the 
seizure  of  the  goods,  but  before  sale,  will  not  abate  the 
execution.  But  the  reason  is,  that  at  common  law  a  writ 
of  fieri  facias  bound  the  defendant's  goods  from  the  time  of 
its  teste;  1  fVms.  Sound.  219  g,  note  (t),  6th  ed.,  so  tliat 
notwithstanding  the  death  of  the  plaintifi^  there  was  some- 
thing for  the  writ  to  operate  on.  It  is  the  same  with  respect 
to  an  elegit,  which  bound  the  land  from  the  date  of  the  judg- 
ment; Harrison  v.  Bowden  (b).  But  writs  of  ca.  sa.  have  no 
operation  until  actual  arrest,  and  it  would  be  unreasonable 
to  keep  the  party  in  custody  after  the  death  of  the  plaintiff, 
as  there  is  no  one  to  whom  the  debt  can  be  paid.  In 
FothergiU  v.  Walton  (c),  the  arrest  took  place  before  the 
death  of  the  plaintiff.  But,  in  the  present  case,  the  exe- 
cutor cannot  have  any  benefit  from  the  judgment  until  he 
has  made  himself  a  party  to  the  record  by  scire  facias. 
The  executor  is  in  the  same  position  as  if  the  arrest  had 
taken  place  before  the  Statute  of  Westminster,  which  gives 
the  writ  of  scire  facias ;  and  at  common  law  the  only  course 
was  to  bring  an  action  of  debt  upon  the  judgment  There 
is  no  authority  bearing  on  the  point,  except  a  dictum  of 
Croke,  J.,  in  the  case  of  Cleve  v.  Veer  (d).  There  the  ques- 
tion was,  as  to  the  operation  of  a  writ  of  extent,  and  Croke,  J., 
who  differed  fi'om  the  rest  of  the  Court,  in  the  course  of  his 
judgment  says,  *Mf  a  capias  ad  satisfaciendum,  or  fieri  facias, 
upon  judgment  issueth,  the  sheriff  shall  execute  it  although 
the  party  who  sued  it  out  died  before  the  return  of  the  writ : 
and  although  the  death  be  before  or  after  the  execution,  if 
it  be  after  the  teste  of  the  writ,  it  is  well  enough."  That, 
however,  is  extrajudicial,  and  wholly  unnecessary  for  the 
decision  of  that  case.  [^Parke,  B. — I  cannot  see  the  slightest 
difference  in  principle  between  the  case  of  a  plaintiff  dying 
immediately  after  the  defendant  is  in  custody,  and  that  of 

(fl)  2  Ld.  Raym.  1072;  S.  C.         (c)  4  Bing,  711 ;  S.  C.  1  M. 
1  Salk.  322 ;  6  Mod.  290.  &  p.  743. 

(6)  I  Sid.  29.  W)  Cr^.  Car.  457. 
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a  plaintiff  dying  before  the  arrest  takes  place.     According        1  sio. 

to  your  argument,  the  sheriff  ought  to  let  the  party  out  of        ^j^ 

custody  on  an  intimation  of  the  death  of  the  plaintiff.1      _    ^' 

Ghiffitii* 
Whether  the  arrest  would  be  illegal,  so  as  to  render  the 

sheriff  a  trespasser,  might  be  a  question ;  but  at  all  events 
he  ought  to  discharge  the  defendant  out  of  custody,  upon 
notice  of  the  plaintiff's  death.  The  writ  of  ca.  sa.  com- 
mands the  sheriff  to  take  the  defendant,  so  that  he  may 
have  his  body  before  the  Court  to  satisfy  the  plaintiff: — 
the  pUdntiff  being  dead,  and  there  being  no  legal  owner  of 
the  judgment,  the  writ  commands  the  sheriff  to  do  that 
which  is  rendered  impossible  by  the  act  of  God.  [Alder- 
smj  B. — So  it  would  have  been  if  the  sheriff  had  taken  the 
defendant  in  the  lifetime  of  the  plaintiff,  and  he  died  before 
the  defendant  could  be  brought  here.]  The  doctrine  laid 
down  in  all  the  cases  is  not  that  writs  of  execution  may 
be  put  in  force  after  the  death  of  a  plaintiff,  but  that  by 
operation  of  law  the  goods  or  land  are  bound  by  the  issuing 
of  the  writ 

WeUhyy  who  appeared  to  shew  cause  in  the  6rst  instance, 
was  not  called  upon. 

Pollock,  C.  B. — No  rule  ought  to  be  granted.  This  is 
an  application  to  set  the  defendant  at  liberty  from  the 
custody  of  the  sheriff  of  Carnarvon,  the  plaintiff  having 
died  on  the  12th  of  October,  the  warrant  having  issued  on 
the  13th,  and  the  arrest  being  made  on  the  14th.  I  am  of 
opinion  that  the  defendant  is  not  entitled  to  be  discharged. 
It  appears,  from  the  case  of  Cleve  v.  Veer  (a),  that  so  far 
back  as  the  reign  of  Charles  1,  Crohey  J.,  thus  laid  down 
the  law:  '^ There  is  a  difference  betwixt  a  judicial  writ 
after  judgment  to  do  execution,  and  a  writ  original ;  for  the 
writ  judicial  to  make  execution  shall  not  abate,  nor  is 
abateable  by  the  death  of  him  who  sues  it;  as  it  is  the 
common  course  if  a  capias  ad  satisfaciendum  or  a  fieri  facias 
(a)  Cro.  Car.  457. 
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1846.  upon  judgment  issueth,  the  sheriff  shall  execute  it  although 
the  party  who  sued  it  died  before  the  return  of  the  writ; 
and  though  the  death  be  before  or  after  the  execution, 
if  it  be  after  the  teste  of  the  writ  it  is  well  enough.  As 
where  a  capias  ad  satisfaciendum  is  sued,  and  the  party 
taken  before  or  after  the  death  of  him  who  sued  it,  and 
before  the  day  of  the  return ;  or  if  a  fieri  facias  be  awarded, 
and  the  money  levied  by  the  sheriff,  and  the  plaintiff  dies 
before  the  day  of  the  return  of  the  writ,  yet  the  executor 
or  his  administrator  shall  have  the  benefit,  and  is  to  have 
the  money ;  and  it  is  no  return  for  the  sheriff  to  say,  that 
the  plaintiff  is  dead,  and  therefore  he  did  not  execute  it." 
I  believe  that  ever  since  that  time  the  administration  of 
justice  has  proceeded  upon  that  principle,  and  that  the 
dictum  of  Crohe^  J.,  has  been  acted  upon  in  hundreds  of 
cases.  With  respect  to  the  inconvenience  and  hardship 
which  has  been  suggested  of  keeping  a  party  in  custody 
after  the  death  of  the  plaintiff,  and  when  there  is  no  person 
to  whom  the  money  can  be  paid,  it  appears  to  me  that  an 
equal  inconvenience  and  hardship  would  result  fi-om  a 
contrary  construction,  in  the  case  of  a  plaintiff  dying  imme- 
diately after  the  arrest  With  respect  to  the  dictum  of 
Croke,  J.,  it  is  true  that  in  the  case  where  it  is  found,  it  is 
used  only  for  the  purpose  of  analogy,  but  at  the  same  time 
it  is  stated  as  a  point  too  clear  to  be  doubted,  and  though 
the  rest  of  the  Court  do  not  agree  with  Croke,  J.,  in 
extending  the  doctrine  to  some  other  cases,  they  assign 
their  reasons  for  so  doing  without  disputing  the  doctrine 
itself. 

Parke,  B. — I  am  of  the  same  opinion.  It  seems  to  me 
that  there  is  no  distinction  in  cases  where  the  pliuntiff 
dies,  whether  the  writ  be  against  the  goods  or  against  the 
person  of  the  defendant  With  respect  to  a  fieri  fi^^ias  the 
law  is  perfectly  clear.  The  mandatory  part  of  that  writ 
directs  the  sheriff  to  seize  the  goods  and  chattels  of  the 
defendant ;  and  whatever  goods  and  chattels  he  had  at  the 


Griffjtji. 
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tiine  o£  the  teste  of  the  writ,  or  which  may  have  come  lo  M<46. 
hit  paBKHioD  before  the  return  of  it,  may  be  seized  in  the  ^j^^uj 
hsnds  of  his  executors,  except  so  far  as  the  Statute  of 
Fraads  may  have  effected  an  alteration  in  &vour  of  pur- 
chasers. Mr.  Martin  has  not  cited  any  authority  to  shew, 
that  if  a  fieri  fiicias  be  issued  by  a  party,  who  dies  before  it 
is  executed,  the  efficacy  of  the  writ  ceases  with  his  death ; 
and  I  am  at  a  loss  to  see  any  difference  in  principle 
between  that  case  and  a  writ  of  ca.  sa.  Neither  is  there 
any  authority  to  prove,  that  if  a  plaintiff  die,  the  sheriff 
would  be  a  trespasser  for  arresting  the  defendant ;  but  on 
the  contrary  the  judgment  of  Crohe,  J.,  which  appears  to 
me  founded  on  reason,  has  been  hitherto  undisputed. 
There  is  a  case  which  has  not  been  referred  to  in  the 
argument,  ThoroughgooJs  case,  reported  in  Noj/^  73,  thus : 
''A.  recovered  in  debt,  and  had  execution  against  B.  The 
defendant  B.  dies,  and  the  sheriff  levies  the  money  on 
the  executors  of  B.  And  by  the  Court  that  was  nought. 
For  the  writ  "was  ^fieri  facias  de  bonis  et  cataUis  B,,  which 
cannot  be  after  his  death."  I  should  observe,  that  in  that 
case  the  teste  of  the  writ  must  have  been  after  the  death  of 
the  defendant.  The  report  proceeds :  "  But  on  the  other 
part,  if  after  execution  awarded  the  plaintiff  dies:  Yet  by 
the  Court  the  sheriff  may  levy  the  money.  And  if  he  makes 
no  executors,  nor  administrators  as  yet  made,  the  money 
shall  be  brought  into  Court,  and  there  deposited  until,  &c.'' 
The  death  of  the  plaintiff,  therefore,  makes  no  difference, 
and  the  case  is  the  same  whether  the  mandate  of  the  writ 
be  to  seize  the  goods  or  the  person  of  the  defendant ;  for 
the  same  principle  will  apply  to  both,  namely,  that  a 
judicial  writ  once  regularly  issued  must  go  on  until  it  is 
countermanded.  Here  the  mandate  of  the  writ  is  to  take 
the  person  of  the  defendant,  and  the  sheriff  is  bound  to  do 
that  whether  the  plaintiff  be  dead  or  alive.  The  sheriff 
therefore  cannot  be  a  trespasser,  even  though  he  has  notice 
of  the  death  of  the  plaintiff,  because  he  only  obeys  the 
mandate  of  the  writ* 
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1846.  Aldebson,  B. — I  am  of  the  same  opinion.     It  is  better 

to  stand  on  the  general  rule  than  to  assign  any  particular 
reason  for  that  which  has  been  laid  down  and  acted  upon 
as  a  general  nile  ever  since  the  reign  of  Charles  L  In 
seeking  to  discover  reasons  for  an  old  rule,  it  often  happens 
that  the  reason  is  mistaken  for  the  rule  itself.  Thus  in  the 
case  cited  from  Crokey  Charles  (a)  ^  certain  reasons  were 
given  why  a  fieri  facias  should  continue  in  force,  notwith- 
standing the  death  of  the  plaintiff,  from  which  Mr.  Martin 
wishes  to  infer,  that  as  the  same  reasons  do  not*  apply  to 
a  ca.  sa.,  the  same  nile  cannot  apply  to  it  Perhaps, 
however,  the  reasons  for  the  practice,  although  applicable 
multo  fortiori,  to  the  case  of  a  fi.  fa.,  may  also  be  applicable 
to  a  ca.  sa. 

RoLFE,  B. — I  am  of  the  same  opinion,  and  only  wish  to 
say  a  few  words  as  to  the  observation  of  Mr.  Martin,  that 
the  dictum  of  Croke,  J.,  was  extra  judicial,  and  in  opposition 
to  the  opinion  of  the  rest  of  the  Coiurt  If  we  look  at  the 
case,  we  shall  find  that  the  dictum  in  question  is  neither 
necessarily  nor  naturally  at  variance  with  the  decisions  of 
the  other  Judges.  It  was  the  case  of  a  recognizance  in  the 
nature  of  a  statute  staple,  upon  which  the  executrix  of  the 
conusee  had  sued  out  an  extent  and  died  before  the  return 
of  the  writ  The  sheriff  took  an  inquisition,  and  delivered 
the  lands  to  the  administrator  de  bonis  non  of  the  conusee, 
and  the  question  was,  whether  in  an  action  of  ejectment 
the  administrator  had  title  as  against  the  lessee  of  the 
conusor.  The  majority  of  the  Court  thought  the  inquisition 
void,  and,  consequently,  that  the  plaintiff  was  entitled  to 
recover.  They  said,  that  by  the  conusee's  death,  "  the  writ 
of  extent  is  abated  in  facto,  and  that  the  sheriff  hath  not  any 
authority  to  extend  the  lands :  for  the  writ  is,  that  he  shall 
extend  and  seize  into  the  King's  hands,  ut  ei  liberemus ;  and 
when  he  is  dead,  there  is  not  any  warrant  to  deliver  them 
to  his  executor  or  administrator ;  for  it  is  particular  ut  ei 
(fl)  Cleve  V.  Veer,  Cro  Car.  457. 
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liberemtis,  and  he  is  not  to  deliver  it  to  any  other."  Croke,  J.,  1 846. 
however,  did  not  agree  to  that,  and  in  one  part  of  his  judg-  ^^T"^""^ 
ment  he  says,  '*  although  an  inquisition  be  after  the  death 
of  the  conusee,  yet  it  is  as  good  as  if  it  had  been  in  his 
life ;  fur  the  sheriff  may  not  lake  notice  of  the  death  of  the 
conusee,  but  he  ought  to  return  how  he  served  the  writ ; 
and  if  he  return  that  the  conusee  is  dead,  he  shall  be 
amerced,  as  10  Hen.  4,  pi.  5  and  7,  and  32  Hen.  6,  pi.  28, 
are."  So  here  the  sheriff  need  not  take  notice  of  the 
plaintiff's  death,  and,  if  he  did  so,  he  might  be  amerced. 

Rule  refused  (a). 

ia)  In  Todd  v.  Wright,  (Bail  custody,  where  the  plaintiff,  who 

Coart,  East. Term,  1847),  EtU,  J.,  was  the  public  officer  of  a  baak- 

refused  a  similar  application  to  ing  company,  had  died  before  the 

discharge  the  defendant  out  of  execution  of  the  ca.  sa. 


Black  v.  Lowe. 

"rENTICE  moved  to  make  a  Judge's  order  for  the  a  motion  to 
payment  of  costs  a  rule  of  Court,  and  also  that  the  plaintiff  »«ke  a  Judge's 
pay  the  costs  of  the  application.     The  only  question  was.  Court,  and  for 
whether  the  rule  ought  to  be  absolute  in  the  first  instance,  application,  is^ 
or  merely  a  rule  to  shew  cause.  By  Reg.  Gen.,  Trin.  Term,  "^^^^^^ 
3  Vict.  **  it  was  resolved  by  the  Judges,  that  when  a  Judge's  'f  ™*^"^° 
order  b  made  a  rule  of  Court,  it  shall  be  a  part  of  the  rule  required  by 
of  Court,  that  the  costs  of  making  the  order  a  rule  of  Court  Trm.  Term, 
shall  be  paid  by  the  party  against  whom  the  order  is  made :  ^  ^^ 
provided  an  aflSdavit  be  made  and  filed,  that  the  order  has 
been  served  on  the  party,  or  his  attorney,  and  disobeyed"  (a). 
In  the  present  case  there  was  an  affidavit  to  that  effect*  The 
pracdce  in  this  Court  has  been  to  grant  a  rule  absolute  in 
the  first  instance ;  Thompson  v.  Billing  {b) ;  but  in  the  case 

(a)  6  M.  &  W.  602;  S.  R.  1  M.  &  G.  278. 
(6)  11  M.  &  W.  361  ;  S.  C.  2  Dowl.  824.  N.  S. 
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181G. 


Black 

V. 

Lowe. 


of  Spicer  v.  Bond  (a),  Mr.  Justice  Wightmany  upon  a  similar 
application,  thought  the  party  entitled  to  a  rule  nisi  only,  as 
the  other  side  might  have  some  cause  to  shew  against  the 
allowance  of  the  costs  of  the  motion.  It  does  not  appear, 
however,  that  the  attention  of  the  learned  Judge  was  called 
to  the  rule  in  question. 

Parke,  B. — It  is  quite  a  matter  of  course  to  make  a 
Judge's  order  a  rule  of  Court  in  the  following  Term,  but  if 
the  party  seeks  to  have  the  costs  of  making  that  order  a  rule 
of  Court,  he  must  come  prepared  with  the  affidavit  required 
by  the  rule  of  Trin.  Term,  3  Vict  That  having  been  done 
in  the  present  case,  the  rule  will  be  absolute  in  the  first 
instance. 

Pollock,  C.  B.,  and  Alderson,  B.,  concurred. 

Rule  absolute. 

(a)  2  Dowl.  955,  N.  S. 


De  injaria  is 
a  good  repli* 
cation  to  a 
pica  in  trespass 
justifying^,  as 
lord  of  a  manor, 
the  seizure  of 
the  best  beast 
as  a  bcriot. 


Price  and  Another,  Executors  of  John  Price,  deceased, 
V.  WooDHoiTSE  and  Another. 

Trespass.  The  second  count  alleged  that  the  de- 
fendants, on,  &c.,  with  force  and  arms,  &c.,  broke  and 
entered  a  certain  close  and  building  of  the  plaintiils,  as 
such  executors  of  John  Price,  deceased,  being  parcel  of  a 
farm  there,  called  Hergest  Court  Farm,  in  the  occupation  of 
the  plaintifis,  as  such  executors,  and  knovirn  as  and  called 
the  Hold  or  Ham  Yard  there,  and  a  certain  stable  there, 
and  stayed  and  continued  therein  for  a  long  space  of  time, 
&c.,  and  then  seized  and  took  certain  chattels  of  the  plain- 
tifis, as  such  executors,  to  wit,  two  horses  of  great  value, 
&c.,  and  kept  forcible  possession  thereof,  until  the  plaintifis, 
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as  Bach  executors,  in  order  to  regain  possession  thereof,        1846. 
were  forced  and  obliged  to  pay  the  sum  of  501,  &c.  Price 

Fifth  plea  to  second  count  As  to  breaking  and  entering  *°^  Another 
the  said  close  and  buildings,  and  continuing  therein,  and  Woodhousi 
seizing  and  taking  parcel  of  the  said  goods,  to  wit,  one 
horse,  and  carrying  away,  and  keeping  and  detaining  the 
same,  the  defendants  say,  that  before  and  at  the  time  of  the 
death  of  the  said  J.  Price,  and  before  the  said  time  when, 
&C.,  one  J.  B.  was,  and  still  is  lord  of  the  manor  of  E.  H., 
in  the  county  of  H.,  and  that  the  said  J.  Price,  before  and 
at  the  time  of  his  death,  was  seised  in  his  demesne  as  of 
fee,  at  the  will  of  the  lord,  according  to  the  custom  of  the 
said  manor,  of  and  in  a  certain  customary  tenement,  then 
and  still  being  parcel  of  the  said  manor,  demised  and  de- 
miseable  by  copy  of  the  Court  Rolls  of  the  said  manor, 
to  wit,  of  a  certain  tenement,  consisting  of  divers,  to  wit, 
three  acres  of  arable  land,  formerly  held  with  a  certain 
messuage  and  garden,  called  and  known  as  the  Upper 
House,  which  said  tenement  was  and  is  situate  in  the  parish 
of  K.  in  the  county  aforesaid,  and  within  the  manor  afore- 
said: that  within  the  said  manor  there  now  is,  and  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary, 
continually  hath  been,  an  ancient  custom,  there  used  and 
approved,  that  the  lord  of  the  said  manor  hath  seized  and 
taken,  and  been  accustomed  to  seize  and  take,  and  still 
ought  to  seize  and  take,  upon  and  after  the  death  of  every 
tenant  dying  seised  in  his  demesne  as  of  fee  of  any  cus- 
tomary tenement,  within  the  same  manor  held  of  and  at  the 
will  of  the  lord,  according  to  the  custom  of  the  said  manor, 
demised  and  demiseable  as  aforesaid,  in  respect  of  such 
tenement,  whereof  such  tenant  hath  died  so  seised,  the 
best  beast  which  was  of  the  said  tenant,  at  the  time  of  his 
deaths  as  and  for  and  in  the  name  of  a  heriot  custom ;  that 
before  the  said  time,  when,  &c.,  the  said  J.  Price,  so  being 
tenant  of  the  said  tenement  as  aforesaid,  died  so  seised  thereof 
as  aforesaid;  whereupon, afterwards,  to  wit, at  the  said  time 
when,  &c.,  the  defendants,  as  the  servants  of  the  said  J.  W., 
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^ 


1840.       so  then  being  lord  of  the  manor,  as  aforesaid,  and  by  his 

^j,g       command,  broke  and  entered  the  said  close,  for  the  purpose 

and  Another   of  seizing  and  taking  the  best  beast,  which  was  of  the  said 


e. 


WooDHouBE  J.  Price,  deceased,  at  the  time  of  his  death,  as  and  for  a 
heriot  custom,  in  respect  of  such  tenement,  as  aforesaid, 
whereof  the  said  J.  Price  died  so  seised  as  aforesaid ;  and 
then  continued  thereon  for  that  purpose,  for  a  short  time, 
to  wit,  for  such  time  as  was  necessary  for  choosing,  seizing, 
and  taking  the  said  beast,  and  no  longer ;  and  thereupon 
then  also,  to  wit,  at  the  said  time,  when,  &c«,  as  the  servants 
of  the  said  J.  W.,  and  by  his  command,  seized  and  took  a 
certain  horse,  being  one  of  the  said  horses  in  the  said 
second  count  mentioned,  the  said  horse  then  being  a  beast 
which  was  of  the  said  J.  Price,  deceased,  at  the  time  of  his 
death,  and  carried  away  and  detained  the  same,  as  and  for 
and  in  the  name  of  a  heriot  custom,  for  and  in  respect  of 
the  said  tenement  aforesaid,  whereof  the  said  J.  Price  died 
so  seised  as  aforesaid,  for  the  cause  aforesaid,  as  they  law- 
fully might,  &c.     Verification. 

The  sixth  plea  was  similar ;  alleging  that  J.  Price  died 
seised  of  another  customary  tenement,  called  Floodgates 
Bridge,  in  the  same  manor  and  parish,  and  held  of  the  same 
manor,  and  justified  the  taking  of  the  other  horse  as  a  heriot 
custom  in  respect  of  the  other  tenement 

The  replication  to  the  fifth  plea  traversed  the  custom, 
and  also  new  assigned  that  the  defendants,  at  the  said  time 
and  place,  when  and  where,  &c.,  seized  and  took  the  residue, 
of  the  said  goods  of  the  plaintifis,  as  such  executors,  in  that 
count  mentioned,  of  the  nature  therein  alleged,  to  wit,  the 
other  of  the  said  two  horses  therein  mentioned,  such  other 
then  being  different  from  the  said  horse  in  the  fifth  plea 
mentioned,  and  then  with  force  and  arms  unlawfully  carried 
away  the  same,  and  kept  and  detained  forcible  possession 
thereof,  during  the  time  in  that  behalf  mentioned,  which 
same  trespasses,  so  newly  assigned,  are  other  and  different 
trespasses  than  the  said  trespasses  in  the  said  fifth  plea 
mentioned  and  therein  attempted  to  be  justified. 
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Tliere  was  a  similar  replication,  and  new  assignment  to 
the  sixth  plea. 

The  plea  in  bar  to  the  new  assignment  to  the  fifth  plea, 
justified  the  taking  in  respect  of  the  tenement  called  Flood- 
gates Bridge,  in  the  same  way  as  the  sixth  original  plea. 

The  plea  in  bar  to  the  new  assignment  to  the  sixth  plea, 
justified  in  like  manner  the  taking  in  respect  of  the  tene- 
ment called  Upper  House,  as  in  the  fifth  original  plea^ 

Replication  to  pleas  to  new  assignment.  And  as  to  the 
Kwenl  pleas  of  the  defendants,  by  them  above  pleaded  to 
the  said  trespasses,  above  newly  assigned,  the  plaintifis 
admitting  that  the  said  J.  W.  was  lord,  and  that  the  said 
J.  Price  was  and  died  seised,  as  in  those  pleas  respectively 
mentioned,  say,  that  the  defendants,  of  their  own  wrong, 
and  without  the  residue  of  the  said  cause  by  them  in  their 
said  last  mentioned  pleas  severally  and  respectively  above 
alleged,  committed  the  trespasses  above  newly  assigned, 
mode  et  formft.     Conclusion  to  the  country. 

Special  demurrer,  assigning  for  causes,  that  the  replica- 
tion attempts  to  put  in  issue  several  material  and  traverse 
able  allegations,  and  is  multifarious;  that  the  defendants, 
by  their  said  pleas  respectively,  claim  an  interest  in  and 
title  to  the  subject-matter  of  the  alleged  trespass,  antecedent 
to  the  committing  of  the  trespasses  themselves,  and  that  the 
replication  de  injiuia  su&  propria  is  inapplicable  to  such  a 
plea.     Joinder  in  demurrer. 


1846. 

^^ V ' 

Pbjck 
•nd  Another 

9. 
WOODUOUSE 

and  Another. 


Hvffh  WU^  in  support  of  the  demurrer.  The  replication 
de  injuria  b  inapplicable,  first,  because  the  property  in 
the  heriot  vested  in  the  lord,  upon  the  death  of  the  tenant ; 
80  that  there  was  a  title  in  the  lord  antecedent  to  the 
seizure;  Scrwen  on  Copyholds^  371,  4th  ed.;  Brockets 
Abridg.  tit.  ''  HariotSy''  7,  11;  38  Ed.  3,  7;  KUch.  tit 
'^ Harriot^  pp.  268,  9,  6di  ed.;  Woodland  ^j.  Mantel  (a); 
OAom  V.   Steward  (J) ;    Abington  v.   Lipscomb  (c).      In 

(a)  Flowd.  94.  (c)  1  Q.  B.  776 ;  S.  C.  1  G. 

(6)  3  Mod.  230.  &  D.  230. 

VOU   IV.  U  D.   &   L« 
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1846.  the  case  of  SeJby  v.  Bardons  («),  Parke^  J.,  in  delivering 
^■^^J~^  judgment,  says,  "  Lord  Coke  says,  after  laying  down  these 
and  Another  three  rules,  that  the  general  plea  de  injuria,  &c.  is  properly 
WooDHODBE  when  the  defendant's  plea  doth  consist  merely  upon  matter 
an  Anotber.  ^f  excuse,  and  of  no  matter  of  interest  whatever.  By  this 
I  understand  him  to  mean  an  interest  in  the  realty,  or  an 
interest  in,  or  titk  to  chattels,  averred  in  the  plea,  and  existing 
prior  to,  and  independently  of  the  act  complained  of,  which 
interest  or  title  would  be  in  issue  on  the  general  replication ; 
and  I  take  the  principle  of  the  rule  to  be,  that  such  alleged 
interest  or  title,  shall  be  specially  traversed,  and  not  involved 
in  a  general  issue.'*  Here  the  replication  clearly  puts  in 
issue  the  interest  of  the  lord,  which  existed  from  the  time 
of  the  death  of  the  tenant  The  exception  to  the  general 
rule  laid  down  in  Crogate^s  case  (i),  applies  equally  to  an 
interest  in  goods  or  in  land ;  Bardons  v.  Selby  (c).  Secondly, 
the  replication  is  bad  because  the  plea  shews  an  authority 
derived  from  the  plaintiffs'  testator,  who  consented  to 
become  tenant  to  the  defendant  by  copy  of  Court  Roll. 
The  third  resolution  in  Crogates  case,  is  "that  when  by 
the  defendant's  plea  any  authority  or  power  is  mediately 
or  immediately  derived  from  the  plaintiff,  there,  although 
no  interest  be  claimed,  the  plaintiff  ought  to  answer  it, 
and  shall  not  reply  generally  de  injuria  sud  propria/* 
"  And,"  it  is  also  added,  "  the  same  law  of  an  authority 
given  by  the  law."  The  reason  of  that  rule  is  given  in 
Salter  v.  Purchell  (rf),  namely,  that  "  where  facts  are 
pleaded  which  lie  equally  in  the  knowledge  of  the  plaintiff 
and  the  defendant,  such  as  an  authority  or  license  given 
by  the  plaintiff,  there  is  no  reason  for  compelling  the  de- 
fendant to  prove  them,  unless  the  plaintiff  thinks  proper 
to  deny  them  by  a  special  traverse.  And  the  same  reason 
will  explain  a  similar  exception  from  the  general  rule, 
where  the  defendant  claims  in  his  plea  any  interest  in  or 

(a)  3  B.  &  Ad.  13.  Scott,  280  ;  1  C.  &  M.  500. 

(b)  8  Rep.  66,  h.  {d)  1  Q.  B.  220;  S.  C.  1  6.  & 

(c)  9  Bing.  759 ;  S.  C.  3  M.  &      D.  693. 


and  Anotber. 
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out  of  land;  for  such  interest  roust  have  been  granted       1846. 
originallj  either  by  the  plaintiff  himself  or  those  to  whom        pJJJ^^T"^ 
he  is  privy  in  estate.*^    That  resolution  was  recc^ised  and    "wl  Another 
adopted  in  Bowler  v.  Nicholson  (a)^  and  JUilner  v.  Myers  {b).   Woodhoubr 
The  only  difference,  in  the  present  case,  is,  that  Uie  plain- 
tifis  are  the  executors  of  the  party  from  whom  the  authority 
emanated.     [Alderson,  B. — The  terms  of  the  third  resolu- 
tion in  Crogat^s  case^  arc,  '^  authority  or  power  mediately 
OT  immediately  derived  from  the  plaintiff,"  not  saying  "  or 
thoae  through  whom  he  claims."     It   however  proceeds, 
^^  the  same  law  of  an  authority  given  by  the  law ;  as  to  view 
waste,  Ac."    Parhe^  B. — One  of  the  cases  cited  for  the  last 
proposition  is  the  Year  Book,  12  Edw.  4,  10,  but  there  the 
issue  involved  the  disseisin  of  the  lessor.]     In  this  case  the 
plaintiffs  have  no  authority,  but  that  derived  from  their 
testator,  so  that  the  same  rule  of  law  will  apply. 

Keating^  contrit.  The  pleas  do  not  aver  ^'  such  matter 
of  interest,"  as  to  bring  the  case  within  the  second  resolu- 
tion in  Crogates  case.  In  Com.  Dig.  tit.  ^^  Pleader ^^  (F 19}, 
it  is  said,  that  ^Me  son  tort  demesne  generally  is  a  good 
replication  in  trespass,  if  the  defendant  justifies  the  taking 
of  a  heriot"  The  authority  there  cited,  is  Bro.  Abr.  tit. 
^Desan  tort^  5,  10,  which  refers  to  the  Year  Books,  44 
Edw.  3,  13 ;  38  Edw.  3,  7.  The  latter  case,  which  is 
precisely  similar  to  the  present,  is  thus  stated  in  Brooke^ 
'< Trespass  for  a  horse  taken;  the  defendant  justifies  by 
thisy  that  T.  held  of  him  by  heriot  service,  to  render  the 
best  beast  at  the  time  of  his  death,  and  the  plaintiff  as 
executor,  had  the  horse,  which  was  the  best  beast,  and  the 
defendant  took  this  for  a  heriot ;  and  the  plaintiff  says,  that 
of  his  ovm  wrong  he  took,  &c."  There  the  lord  seized, 
though  he  might  have  distrained.  Indeed  it  would  seem 
from  the  case  o£  Abington  v.  Lipscomb  (c),  that  the  lord  must 

(fl)  12  A.  &E.  341;  S.  C.4P.  (c)  1  Q.  B.  776;  S.  C.  1  G.  & 

fr  D.  16.  D.  230. 

(6)  a  B.  Hil.  Terra,  1846. 

u  2 
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1846.  seize  for  heriot  service ;  because,  until  he  has  elected  which 

^^J^J""^  best  beast  he  will  take,  he  has  no  property  in  any,  which 

and  Another  would  enable  him  to  maintain  trover.    [^Parkey  B. — It  is  very 

WooDHonsB  difficult  for  the  defendants,  to  get  over  the  cases  in  Brooke^s 

*"  *^'  Abridgment;  they  had  better  amend.] 

Hugh  Hill  consented  to  amend. 


Per  Curiabc 


Leave  to  amend  accordingly. 


Where  a  de- 
murrer clearly 
IrivoloiM  wai 
pleaded  to 
one  of  several 
replications  by 
a  defendant, 
who  was 
under  terms 
of  pleading 
issuably,  &c., 
the  Court  ffave 
the  plaintiff 
leave  to  sign 
judgment  on 
the  whole 
record  as  for 
want  of  a  plea; 
unless  the 
defendant 
consented  to 
strike  out  the 
pleadings 
ending  with 
the  demurrer, 
and  pay  the 
costs  of  the 
application 
and  of  pre- 
paring for  the 
trial,  which 
had  been  lost, 
and  take  short 
notice  of  trial. 


Tucker  v.  Barneslet, 

JL  HIS  was  an  action  by  indorsee  against  maker  of  a 
promissory  note,  payable  to  one  Flower,  and  by  him 
indorsed  to  the  plaintiff. 

The  defendant  pleaded,  sixthly,  that  the  note  was  made 
for  the  accommodation  of  Flower,  and  without  value,  and 
that  it  was  indorsed  by  him  to  the  plaintiff  without  value, 
and  in  order  that  he  might  hold  it  on  behalf  of  Rower,  and 
sue  upon  it  for  his  benefit,  and  that  the  plaintiff  sued 
accordingly. 

Replication  de  injuria. 

The  defendant,  who  was  under  terms  of  pleading  issuably, 
rejoining  gratis,  and  taking  short  notice  of  trial,  delivered 
rejoinders  to  the  other  replications,  but  demurred  specially 
to  the  replication  de  injuria,  on  the  grounds  that  the  plea 
relied  upon  an  agreement  between  Flower  and  the  plaintiff, 
which,  as  the  plaintiff  was  a  party  to  it,  and  as  it  lay  as 
much  within  his  knowledge  as  in  that  of  the  defendant,  the 
replication  ought  to  have  specifically  denied ;  also  that  a 
material  portion  of  the  plea  was  in  the  negative,  and  was 
improperly  put  in  issue  by  the  replication,  which  alleged 
that  the  defendant,  of  his  own  wrong,  and  without  the 
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causes  alleged,  neglected  to  pay  the  note,  and  thereby        \S46. 
contained  a  negative  answer  to  a  negative.  Tucker 

The  plaintiff  having  been  prevented  from  proceeding  to  >'• 

trial,  obtained  the  present  rule,  which  called  on  the  de- 
fendant to  shew  canse  why  the  demurrer  should  not  be  set 
aside  as  frivolous,  and  the  plaintiff  be  at  liberty  to  sign 
judgment  as  for  want  of  a  plea. 

AsflUmi  shewed  cause.  The  case  of  SaUer  v.  PurcJiett  (a) 
is  an  authority  to  shew  that  the  replication  is  bad  on  the 
ground  first  assigned.  There  IHndal,  C.  J.,  in  adverting 
to  cases  in  which  the  replication  de  injuria  is  inapplicable, 
says,  '^And  the  exception  to  the  rule,  so  far  fix)m  being 
arbitrary,  appears  to  be  founded  in  good  sense.  For, 
although  the  plaintiff  may  be  well  allowed  by  his  general 
replication  to  put  in  issue  and  to  compel  the  defendant  to 
prove  all  the  facts  which  constitute  his  defence,  when  they 
lie  in  his,  the  defendant's,  exclusive  knowledge,  yet,  where 
&cts  are  pleaded  which  lie  equally  in  the  knowledge  of  the 
plaintiff  and  the  defendant,  such  as  an  authority  or  license 
given  by  the  plaintiff,  there  is  no  reason  for  compelling  the 
defendant  to  prove  them,  unless  the  plaintiff  thinks  proper 
to  deny  them  by  a  special  traverse."  With  re8i)ect  to  the 
second  objection  to  the  replication,  the  case  of  Hodgson  v. 
The  East  India  Company  (h)^  shews  that  negative  matter 
cannot  be  answered  by  another  negative.  [Parhe^  B.— 
The  case  of  Herbert  v.  Sayer  (c)  is  in  point  The  demurrer 
is  clearly  frivolous.]  Assuming  it  to  be  so,  the  plaintiff  is 
not  entitled  to  sign  judgment  on  the  whole  record,  but 
merely  on  the  sixth  plea,  leaving  the  other  issues  to  be 
disposed  of  in  the  ordinary  way.  It  is  the  same  in  effect 
as  if  the  Court  had  given  judgment  for  the  plaintiff  after 
hearing  the  demurrer  argued.  The  rule  of  Hilary  Term, 
4  Wra.  4,  693,  r.  2,  orders,  that  "  in  the  margin  of  every 

(a)  1  Q.  B.  209;  S.  C.  1  G.  &         (c)  Ante,  vol.  2,  p.  49;  S.  C. 
D.  693.  5  Q.  B.  965 ;  1  D.  &  M.  723. 

{b)  a  T.  R.  278. 
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1846.  demurrer,  before  it  is  signed  by  coansel,  some  matter  of  law 
intended  to  be  argued  shall  be  stated,  and  if  any  demurrer 
shall  be  delivered  without  such  statement,  or  with  a  fnyolous 
statement,  it  may  be  set  aside  as  irregular  by  the  Court  or 
a  Judge,  and.  leave  may  be  given  to  sign  judgment  as  for 
want  of  a  plea.**  That  rule  in  terms  refers  only  to  the  case 
of  a  demurrer  to  a  declaration,  and  if  it  be  applied  to  a 
demurrer  to  a  replication,  the  judgment  must  be  limited  to 
the  particular  pleading  which  gave  rise  to  the  demurrer. 

Grajf^  in  support  of  the  rule.  As  the  demurrer  is  clearly 
frivolous,  and  merely  pleaded  for  the  purpose  of  delay,  the 
plaintiff  is  entitled  to  judgment  on  the  whole  record.  The 
rule  of  Court  provides  that  leave  may  be  given  to  sign 
judgment  as  for  want  of  a  pleoy  not  for  want  of  a  rejoinder. 
The  plaintiff  may  therefore  pass  over  all  the  previous 
pleadings  as  if  they  had  never  been  on  the  record.  If  the 
defendant  left  any  one  of  the  plaintiff's  replications  un- 
answered, it  would  be  like  a  discontinuance  on  the  part  of 
a  plaintiff,  and  would,  in  the  present  case,  entitle  the 
plaintiff  to  judgment  not  merely  on  the  demiurrer,  but  on 
the  whole  record. 

Cur,  adv.  unit 

Pollock,  C.  B. — We  think  this  rule  must  \>e  made 
absolute.  The  doubt  we  felt  as  to  the  power  of  setting 
aside  all  the  pleadings  has  been  removed,  and  we  think 
that  the  plaintiff  may  sign  judgment  generally  as  for  want 
of  a  plea,  unless  the  defendant  will  consent  to  the  following 
terms,  viz. — that  the  pleadings  ending  in  the  demurrer  be 
struck  out,  the  defendant  paying  the  costs  of  the  application, 
and  of  preparing  for  the  trial  which  has  been  lost,  within 
four  days  after  taxation,  and  taking  short  notice  of  trial  for 
the  sittings  after  Term. 

Rule  accordingly  (a). 

(a)  This  case  was  decided  after  that  of  Talbot  v.  BtUkeley,  reported 
post,  p.  306. 
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LoMAX  V.  EliLPiy. 

JtSRAMiVELL  shewed  cause  against  a  rule  for  judgment  a  defendant 

as  in  case  of  a  nonsuit.     He  objected,  that  the  affidavit  in  ^^rfttf" 

support  of  the  rule  was  improperly  entitled.    In  the  writ  of  ^^^^  " 

summons  the  defendant  was  described  as  "  W.  W.  Kilpin,**  Kilpin,- 

and  he  had  entered  an   appearance  as  ^  William  Wells  appcmnee 

Kelpin,  sued  as  W.  W.  Kilpin.'*    The  affidavit  in  question  w^i^Kipin 

was  entidcd  "  Edward  Lomax,  plaintiff,  and  William  Wells  »SS^.**  ^  W. 

^  Kilpin.**    An 

Kilpin,  defendant;"  not  adding,  ^^sued  as  W.  W.  Kilpin."  alBdantm 

In  Symes  v.  Prosser  (a),  where  the  writ  of  summons  des-  rofe?or  judg- 

cribed  the  defendant  as  "Frederick  C\  Prosser,"  an  affidavit  ""^^^^J^^ 

'  case  of  a  non- 

swom  by  him  in  support  of  a  rule  for  setting  aside  the  juit,  entitled 
judgment  for  irregularity,  the  title  of  which  described  him  Lomax  plain- 
as  **  Frederick  Coulston   Prosser,"  (his  real  name,)  was  ^Jig  KUpln 
held  irregular.     So  where  an  affidavit  was  entitled,  «  Gea  ^^^^ 
Sirimpton  V.    Wm.   Carter  the  elder,  sued  as   William 
Carter,"  the  action  being  by  "  George  Shrimpton  v.  William 
Carter,*  it  was  held,  that  the  affidavit  could  not  be  read; 
Shrimpton  v.  Carter  (b), 

Peb  Curiabl — We  think  there  is  nothing  in  the  objec- 
tion; the  title  of  the  affidavit  sufficiently  designates  the 
cause  in  which  it  is  made. 

The  rule  was  discharged  on  a  peremptory  undertaking* 

(a)  Ante,  vol.  3,  p.  491 ;  S.  C.  15  M.  &  W.  151. 
(If)  3  Dowl.  648. 
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ApUintiff; 
fuing  in  person, 
may  m  perton 
enter  an  ap- 
pearance for 
a  defendant, 
though  the 
Uniformity  of 
Process  Act 
ffives  no  snob 
■orm  of  ap. 
pe«rance. 


Smith  v.  Wedderburne, 

In  this  case  an  appearance  had  been  entered  by  the 
plaintiff  for  the  defendant  in  the  following  form : — 

**  In  the  Exchequer  of  Pleas. 

John  Eliaa  Smith,  Plaintiff, 

against 
Charks  Webster  Wedderbume,  Defendant 
**John  EUas  Smith,  the  plaintiff,  appears  for  the  defendant, 
*sec  sUt'" 


Tlie  plaintiff  having  signed  judgment  by  default, 

HurUtone  moved  for  a  rule  to  shew  cause  why  the 
appearance  and  subsequent  proceedings  should  not  be  set 
aside,  and  why  the  defendant  should  not  be  at  liberty  to 
enter  an  appearance.  The  Uniformity  of  Process  Act, 
(2  Wm.  4,  c.  39),  gives  no  authority  to  a  plaintiff  in  person 
to  enter  an  appearance  for  a  defendant.  The  second  section 
of  that  statute  enacts,  ^^  that  the  mode  of  appearance  to 
every  such  writ,  or  under  the  authority  of  this  act  shall  be 
by  delivering  a  memorandum  in  writing  according  to  the 
form  contained  in  the  said  schedule,  and  marked  No.  2,  such 
memorandum  to  be  delivered  to  such  officer  or  person  as 
the  Court  out  of  which  the  process  issued  shall  direct,"  &c. 
The  schedule  then  gives  three  forms  of  entering  an  appear- 
ance ;  one  where  the  defendant  c^pears  in  person,  another 
where  he  appears  by  attorney,  and  the  remaining  third  form 
is — "  G.  H.,  attorney  for  the  plaintiff,  appears  for  the  de- 
fendant C.  D.,  according  to  the  statute."  In  the  present 
case  the  plaintiff  appeared  in  person  for  the  defendant,  but 
that  mode  of  appearance  is  not  authorized  by  the  statute. 
{Pollock,  C.  B. — Suppose  a  plaintiff  has  no  attorney,  is  he 
to  go  to  the  expense  of  employing  one  for  the  sole  purpose 
of  entering  an  appearance  ?]     It  is  either  a  casus  omissus 
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in  the  statute,  or  the  Legislature  may  have  intended  to 
restrict  the  power  of  entering  an  appearance  for  the 
opposite  party,  to  persons  over  whom  the  Court  has  some 
control  It  has  been  frequently  held,  that  the  forms  given 
by  the  Uniformity  of  Process  Act  must  be  strictly  followed. 
In  Warren  v.  Love  (a),  where  the  appearance  omitted  the 
name  of  the  attorney,  it  was  held  that  the  plaintiff  might 
treat  it  as  a  nullity,  and  enter  an  appearance  for  the 
defendant.  There  ffilUams,  J.,  says,  *^  Where  an  act  of 
PariiuDent  expressly  provides  that  a  thing  is  to  be  done  in 
a  given  form,  as  is  the  case  here,  and  the  schedule  must  be 
considered  as  incorporated  with  the  section  which  directs 
that  a  particular  form  shall  be  used,  the  statute,  I  think, 
most  be  strictly  pursued."  An  appearance  entered  by  the 
plaintiff's  attorney  for  the  defendant,  which  omitted  the 
words  *' according  to  the  statute,"  has  been  held  irregular; 
Codrmffion  v.  Cwrlewu  (ft). 


1846. 


PoLtxx^K,  0.  R — There  ought  to  be  no  rule.  The 
meaning  of  the  statute  is,  that  the  forms  given  by  the 
schedule  are  to  be  followed  in  all  cases  to  which  they  are 
applicable;  but  in  cases  to  which  they  do  not  apply,  you 
may  still  enter  an  appearance,  keeping  as  close  to  those 
forma  as  possible. 

Pasks,  B. — This  certainly  appears  to  be  a  casus  omissus, 
and  in  order  to  give  effect  to  the  statute,  we  ought  to  adopt 
the  forma  given  cy  prds.  The  16th  section  enacts,  *'that 
all  such  proceedings  as  are  mentioned  in  any  writ,  notice, 
or  warning  issued  under  this  act,  shall  and  may  be  had  and 
taken  in  default  of  a  defendant  s  appearance  or  putting  in 
special  bail,  as  the  case  may  be."  The  writ  of  summons 
directs  the  defendant  to  enter  an  appearance,  and  warns 
him,  that  in  de&ult  of  his  so  doing,  the  plaintiff  may  cause 
an  appearance  to  be  entered  for  him,  and  proceed  thereon 


(a)  7  Dowl.  602. 


{b)  9  Dowl.  968. 
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to  judgment  and  execution.  That  is  a  general  provision, 
that  in  all  cases  where  a  writ  of  summons  has  been  served, 
the  plaintiff  may,  upon  the  defendant's  default,  enter  an 
appearance  for  him.  Consequently,  when  the  second  section 
says  that  the  appearance  is  to  be  entered  according  to 
certain  prescribed  forms,  it  means  that  it  must  be  so 
entered  in  cases  to  which  those  forms  apply.  Unless  we 
put  that  construction  on  the  act,  we  should  in  effect  repeal 
the  16th  section.  The  Legislature  could  never  have  in- 
tended that  a  plaintiff  who  sues  in  person  should  be  put  to 
the  expense  of  employing  an  attorney  to  enter  an  appearance 
for  the  defendant  Besides,  the  plaintiff  would  afterwards 
have  to  give  notice  that  he  had  ceased  to  sue  by  attorney, 
and  thenceforth  sued  in  person. 


Aldeuson,  B.,  concurred. 


Rule  refused. 


RoSLING  V.  MUGGERIDOE. 

A  SSUMPSIT,  by  drawer  against  acceptor  of  two  bills  of 
exchange.  There  were  also  counts  for  goods  sold  and 
delivered,  and  for  money  due  on  an  account  stated. 

Pleas,  first  as  to  261. 10^.  2cf.,  parcel,  &c.,  that  the  plaintiff 
ought  not  to  maintain  his  action,  because  the  defendant  now 
brings  into  Court  the  sum  of  26/.  lOs.  2d.,  ready  to  be  paid 
to  the  plaintiff.  And  the  defendant  says,  that  the  plaintiff 
hath  not  sustained  damage  to  a  greater  amount  than  the  said 

ing  the  pica  4.^«,,^^,-  /»i  n        •        -i 

concludes  with   sum  of  262.  lOs,  2(L,  m  respect  of  the  causes  of  action  m  the 

a  prayer  of 
judgment  if 
theplaintiff  ought  further  to  maintain  his  aforesaid  action. 

To  an  action  on  a  bill  of  exchange,  &c.,  the  defendant  pleaded  that  it  vras  agreed  between 
the  plaintiff  and  other  creditors  of  the  defendant,  that  a  sum  of  4«.  6d.  in  the  |x>and  should  be 
paid  by  the  defendant  to  the  plaintiff  and  the  other  creditors,  and  that  upon  receiving  the  money 
the  plaintiff  and  other  creditors  should  execute  a  release  of  their  debts :  that  a  release  was 
prepared  for  execution,  and  that  the  creditors,  except  the  plaintiff,  received  the  composition  and 
executed  the  release,  and  that  the  defendant  had  always  been  ready  and  willing  to  pay  the  plaintiff 
the  4«.  6d.  in  the  pound  upon  the  pUintiff  executing  such  release :  Sembie,  that  the  plea  was  bad , 
for  want  of  an  averment  that  the  defendant  tendered  a  release  to  the  plaintiff  for  executioii. 


A  plea  of 
payment  of 
money  into 
Court,  with  a 
commence^ 
ment  "that 
the  plaintiff 
ought  not  to 
maintain  his 
action,**  is  bad 
on  special 
demurrer, 
notwithstand- 
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introdadory  part  of  this  plea  mentioned  ;  and  this  the        1846. 
defendant  is  ready  to  verify ;  wherefore  he  prays  judgment       rosuno 
if  the  plaintiff  ought  further  to  maintain  hb  aforesaid  action 
thereof  against  him. 

Second  plea  to  the  residue  of  the  causes  of  action.  That 
after  the  accruing  of  those  causes  of  action,  the  defendant 
and  one  J.  M.,  who  was  jointly  liable  with  the  defendant, 
to  the  plaintiff,  in  respect  of  the  said  monies  and  causes  of 
action,  became  unable  to  pay  their  creditors  in  full,  and 
thereupon,  at  a  meeting  of  their  creditors,  which  was 
attended  by  the  plaintiff  and  other  creditors,  it  was  agreed 
by  the  defendant  and  J.  M.,  and  their  creditors,  by  a  memo- 
randum in  writing,  signed  by  the  plaintiff,  and  by  the 
creditors,  that  a  sum  of  4s.  6cL  in  the  pound,  upon  their 
respective  debts  should  be  paid  by  the  defendant  and  J.  M. 
to  the  plaintiff  and  the  other  creditors;  that  the  defend- 
ant and  J.  M.  should  give  their  acceptances  to  the  plaintiff, 
and  their  other  creditors,  for  the  further  sum  of  68.  in  the 
pound,  upon  their  respective  debts;  that  upon  receiving 
the  said  money  and  acceptances,  the  plaintiff  and  other 
creditors  should  execute  to  them  a  general  release  of  all 
their  debts ;  that  a  deed  of  release  was  duly  prepared  for 
execution  by  the  said  creditors,  and  the  said  creditors 
(except  the  plaintiff),  received  the  said  composition,  and 
executed  the  release ;  that  the  defendant  hath  always,  from 
the  time  of  the  making  of  the  said  composition  agreement, 
hitherto  been  ready  and  willing  to  pay  the  plaintiff  the  said 
sum  of  4s.  6d.  in  the  pound,  in  money,  upon  his  said  debt, 
and  also  to  give  him  such  acceptance  as  aforesaid,  or  to  pay 
him  the  said  last  mentioned  sum  in  money,  upon  the  plain-* 
tiff  executing  such  release  as  aforesaid,  whereof  the  plaintiff 
had  notice,  and  was  requested  by  the  defendant  to  accept 
the  said  composition,  and  execute  the  said  deed ;  but  the 
plaintiff  refused  to  accept  the  said  composition  or  execute 
the  said  deed,  and  brought  this  suit  in  fraud  and  violation 
thereof  in  order  to  recover  the  full  amount  of  his  said 
alleged  debt.     Verification. 
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1846.  Special  demurrer  to  the  first  plea,  assigning  for  cause, 

R08LING      ^^^^  ^^  ^^  pleaded  in  bar  of  the  action  generally,  instead 
».  of  in  further  maintenance  of  the  action. 

Special  demurrer  to  second  plea,  assigning  for  caoses, 
(amongst  others),  that  the  plea  was  bad,  for  not  alleging 
that  the  defendant  tendered  a  release  to  the  plaintiff  to 
execute. 

Peacock,  in  support  of  the  demurrers.  The  first  plea  only 
contains  matter  in  bar  of  the  further  maintenance  of  the  suit; 
but  in  its  commencement  it  professes  to  be  pleaded  in  bar 
of  the  action  generally.  In  Stephen  on  Pkadmg,  5th  ed., 
p.  433,  it  is  laid  down  as  a  rule,  that  "  pleadings  should 
have  their  proper  formal  commencements  and  conclusions,'' 
and  the  authorities  there  cited  in  support  of  that  rule,  are 
Co.  LUt.  303  b ;  Com.  Dig.  tit  '*  Pleader,''  (E  27),  (E  28), 
(E  32),  (E  33),  (F  4),  (F  5),  (G  1) ;  Cam.  Dig.  tit.  '^Abate- 
ment/'  (I  12);  2  fVms.  Saund.  209  n.  (1).  The  form  of 
plea  on  payment  of  money  into  Court,  prescribed  by  the 
Reg.  Gen.,  Trin.  Term,  1  Vict.,  commences  with  an  alle- 
gation ^^  that  the  plaintiff  ought  not  further  to  maintain 
his  action.'*  [Alderson,  B. — This  plea  is  certainly  informal 
in  that  respect]  Then  as  to  the  second  plea,  it  is  bad,  for 
want  of  an  averment  that  the  defendant  tendered  a  release 
for  the  plaintifi^  to  execute.  This  was  a  contract,  on  the 
part  of  the  plaintiff,  to  receive  a  certain  sum  by  way  of 
composition  for  his  debt,  and  execute  a  release ;  but  he  is 
not  bound  by  the  contract,  until  a  release  is  tendered  to  him 
for  execution.  The  defendant  has  failed  to  perform  his 
part  of  the  contract.  It  is  similar  to  the  case  of  a  pur- 
chaser, who  cannot  maintain  an  action  for  breach  of 
contract,  unless  he  has  tendered  a  conveyance  as  well  as 
the  purchase  money ;  Sugden  on  Vend,  and  Purch.  (a). 
l^Aldersony  B. — The  defendant  had  better  amend.  The 
tender  of  a  release  is  matter  of  substance.] 

(a)  Page  374,  lOth  ed. 
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Brnftii  contriL  The  defective  commencement  of  the  ^846. 
fiwt  plea  is  aided  by  the  conclusion,  which 'prays  judgment  RogLwo 
''if  the  plaintiff  ought  further  to  maintain  his  action." 
In  SUfhm  am  Pleading^  5th  ed  p.  445,  it  is  said:  ''  And,  in 
some  instances,  im^ularities  of  this  description  afford  no 
giound  for  objection;  for  if  the  commencement  pray  the 
proper  judgment,  it  seems  to  be  sufficient,  though  judgment 
be  prayed  in  an  improper  form  in  the  conclusion  ;**  for 
which  b  cited  Street  v.  Hapkmson  {a).  And  the  converse 
case  as  to  a  right  prayer  in  the  canchuiony  with  an  improper 
cammeneementj  has  been  decided  the  same  way ;  Talbot  v. 
Hopwood  (i).  [Aldersony  6. — How  can  it  be  said  (hat  the 
defiecC  in  the  commencement  of  this  plea  is  cured  by  the 
condutton,  when  the  objection  is  pointed  out  by  special 
demurrer?  It  does  not  appear  by  the  report  of  Street  v, 
Hwpkbuon^  whether  the  question  arose  on  general  or  special 
demurrer.  As  a  general  rule,  a  plea  must  have  a  proper 
oommencement  and  conclusion,  which  is  not  the  case  here, 
and  as  the  objection  is  made  by  a  special  demurrer;  we 
moat  hold  the  plea  bad.  The  defendant  may  amend; 
odierwiae  judgment  for  the  plaintiff.] 

Hagte  consented  to  amend. 

Leave  to  amend  accordingly. 

(a)  Ca.  temiu  Hard.  346;  S.  C.  2  Stra.  1055.  (6)  Fort.  335. 


Brown  t;,  Tuublow. 

^LANDER.     The  declaration  omitted  the  usual  intro-  In  an  action 
dactory  averment  of  the  plaintiff  being  a  person  of  good  the  declaration 
name,  fiune,  and  credit,  and  commenced  thus.     For  that  JJJJn^by'*'^' 

way  of  recital, 
aIUg«  the  speaking  of  the  ilanderoui  words :  therefore  a  declaration  which  commences  "  for  that 
whereas'*  the  defendant  contriving  to  iigure  the  plaintiff,  in  a  certain  discourse,  spoke,  &c.,  b 
bad  on  speeial  demurrer. 


Thublow. 
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1846.  whereas  the  defendant  contriving  and  wickedly  intending 
BaowN  ^  injure  the  plaintiff,  heretofore,  to  wit,  on,  &c.,  in  a 
certain  discourse  which  the  defendant  then  had  of  and 
concerning  the  pluntiff,  in  the  presence  and  hearing  of 
divers  good  and  worthy  subjects  of  our  Lady  the  Queen, 
falsely  and  maliciously  spoke  and  published  of  and  con- 
cerning the  plaintiff  the  false,  scandalous,  malicious,  and 
defamatory  words  following,  that  is  to  say,  "  Bill  Brown" 
(meaning  the  plaintiff)  *^  I  can  go  where  you  (meaning  the 
plaintiff)  don't  dare  shew  your  face.**  ^^Bill  Brown'^  (meaning 
the  plaintiff)  "  you  are  a  sheep  stealer."  "  William  Brown" 
(meaning  the  plaintiff)  ^'  I  can  prove  that  you  are  a  sheep 
stealer  at  any  day  or  any  time."  By  means  of  which  pre- 
mises the  plaintiff  hath  been  and  is  gready  injured  in  his 
good  name,  fame,  and  credit,  and  brought  into  public 
scandal,  infamy  and  disgrace,  with  and  amongst  all  his 
neighbours  and  other  good  and  worthy  subjects  of  this 
realm ;  and  the  plaintiff  also,  by  means  of  the  premises, 
hath  been  and  is  greatly  injured  in  his  trade,  occupation, 
and  business  of  a  cattle  dealer,  which  during  all  the  time 
aforesaid  he  exercised,  followed,  and  carried  on,  and  still 
doth  exercise,  follow,  and  carry  on;  inasmuch  as  divers 
persons,  to  wit,  W.  H.,  S.  H.,  &c.  respectively,  to  whom 
the  innocence  and  integrity  of  the  plaintiff  in  the  premises 
were  unknown,  and  who  respectively  would  have  dealt  with 
the  plaintiff  in  the  way  of  his  said  trade  and  business,  have 
respectively  hitherto  neglected  and  refused  so  to  do,  and 
the  plaintiff  hath  been  and  is,  by  means  of  the  premises, 
otherwise  greatly  injured.     To  the  plaintiff's  damage,  &c. 

Special  demurrer,  assigning  for  causes  that  the  defendant 
is  not,  by  the  said  declaration,  positively  charged  with 
having  committed  the  grievance  in  the  declaration  men- 
tioned, but  it  is  therein  alleged,  by  way  of  recital  only,  that 
the  defendant  has  committed  the  said  grievance,  and  not 
directly  and  positively,  as  it  ought  to  have  been,  and  that 
nothing  is  directly  or  positively  afRrmed  as  chai^d  in  the 
said   declaration ;    that   it   does   not   appear  by   the   said 


MICHAELMAS  TERM,    10  VTCT.  303 

declaration  that  the  words  "  You  arc  a  sheep  stealer,"  "  I  184G. 
can  prove  that  you  are  a  sheep  stealer,"  were,  or  any  of  jjrown 
them  were,  spoken  or  pnblished  to  or  of  the  plaintiff.  <'• 

The  plaintiff's  points  for  argument  were — that  the 
declaration  does  positively  charge  the  defendant  with 
having  committed  the  grievances ;  that  the  commencement 
of  a  declaration  on  the  case  with  a  *'  whereas**  does  not 
render  it  bad ;  that  the  recital,  if  any,  is  as  to  the  defendant's 
wrongful  intent;  that  it  sufficiently  appears  that  all  the 
slanderous  words  were  spoken  of  the  plaintiff,  and  that  if 
not  all,  the  first  set  appear  to  have  been  so,  and  they  are 
allied  with  special  damage. 

Needham^  in  support  of  the  demurrer.  The  declaration 
is  bad  for  the  causes  assigned.  The  course  of  precedents  is 
in  fiivour  of  this  demurrer.  In  Bac.  Abr.  tit  ^^  Pleas  and 
T%Badmg^  (B  5,  s.  4),  it  is  said,  '^  the  declaration  must  con- 
tain soch  certain  affirmation  that  it  may  be  traversed ;  for 
if  there  be  no  certain  affirmation  to  make  the  declaration 
itself  traversable,  it  will  not  be  cured  after  a  verdict,  because 
it  is  a  defect  in  substance ;  as  if  the  declaration  be  quod 
com  the  defendant  assaulted  him,  and  the  defendant  pleads 
not  gnilty ;  here  is  nothing  put  in  issue,  for  the  pleadings 
have  affirmed  nothing ;  and  though  the  defendant  is  found 
guilty*  yet  cannot  the  plaintiff  have  judgment,  because 
nothing  is  positively  affirmed."  Numerous  authorities  are 
refisrred  to  in  support  of  that  proposition.  So  in  Ccm.  Dig. 
tit  ^Pkader^  (C  50)  it  is  said,  ''the  plaintiff  in  his  declar 
ration  oi^ht  to  aver  all  that  is  necessary  for  the  mainte- 
nance of  the  action.  If  a  declaration  in  assault  and  battery 
begin  with  quod  cum,  it  is  bad  for  want  of  averment." 
In  the  case  there  cited  of  Smith  v.  Reynolds  (a),  the  Court 
say  that  ^  if  this  was  a  cause  in  the  Common  Pleas,  the 
dedaration  would  be  well  enough,  because  the  proceedings 

(a)  Andrews,  21. 
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1846.  there  being  by  original,  it  would  be  a  recital  of  that  which 
Bbown  is  ■'^ht :  But  otherwise  it  is  in  this  Court.**  That  distinction, 
Thurlow  however,  cannot  exist  under  the  present  process.  Though 
all  the  cases  in  which  the  point  has  arisen  are  actions  of 
trespass,  yet  the  law  requires  the  same  convenient  certaiotv 
of  averment  in  actions  on  the  case.  In  all  the  precedents 
of  actions  on  the  case  for  keeping  mischievous  animals  for 
public  nuisances,  for  malicious  arrest,  for  malicious  criminal 
prosecutions,  for  libel,  slander,  &c.,  it  will  be  found,  that 
though  the  declaration  commences  with  a  recital,  yet  the 
grievance  is  distinctly  and  positively  alleged.  The  case  of 
Binff  V.  Roxbrougk  {a)  will  perhaps  be  cited  on  the  other 
side.  But  that  case  only  decided  that  the  objection  could 
not  be  taken  on  general  demurrer. 

The  Court  then  called  on 

Pecuiocky  to  support  the  declaration.  The  declaration  is 
sufficient.  In  actions  for  criminal  conversation  and  for 
seduction,  the  declaration  commences  with  a  recital,  and 
those  instances  shew  that  the  *^  for  that  whereas"  is  a 
positive  averment  that  the  defendant  did  the  act  complained 
o£  The  rule  as  to  actions  of  trespass  does  not  apply  to  actions 
on  the  case.  In  Stephen  on  Pleadingy  p.  427,  5th  ed.,  all 
the  authorities  are  collected,  and  in  a  note  it  is  said,  '^that 
in  trespass  on  the  case,  the  ^  whereas'  is  unobjectionable.'* 
[Parhey  B. — In  the  case  of  Sherland  v.  Heaton  (J),  Dod^ 
deridge,  J.,  points  out  the  reason:  he  says,  *'  the  difference 
will  be  this,  where  the  thing  for  which  the  action  is  brought 
hath  continuance,  and  where  the  action  is  brought  for  a 
thing  done  and  past :  In  an  ejectione  firmtBy  there  the  lease 
hath  still  continuance,  and  there  such  a  declaration,  with  a 
qux)d  cum,  is  good,  because  in  the  affirmative :  the  efectiane 
firvMB  is  not  properly  by  reason  of  the  lease,  but  by  reason 
of  the  ejectment;   but  otherwise  it  is,  where  the   thing 

(a)  2C.&J.418.  (*)  2  Bale.  214. 
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fiir  which  the  action  is  brought,  is  past,  as  here  in  this  case        ^^^' 
far  the  battery ;  here  the  declaration  ought  not  to  be  with       bbown 
a  quod  cum.'^   The  action  of  trespass  is  brought  in  respect     j^u^l^^^ 
q£  the  act  done,  but  case  is  only  for  the  consequential  injury. 
It  is  dear,  firom  the  case  of  JUnff  v.  Roxbrough^  that  this 
dedaradoQ  would  be  good  after  verdict,  or  on  general 
demoner,  and  Bajfley^  R,  seems  to  have  thought  that  the 
objection  ought  not  to  prevail  on  special  demurrer. 

Pollock,  C.  B. — I  think  that  the  declaration  is  open  to 
objection  for  not  positively  stating  that  the  defendant  spoke 
the  slanderous  words,  and  as  the  defect  is  pointed  out  by 
^lecial  demurrer,  our  judgment  must  be  for  the  defendant. 

Pabxe,  B. — I  am  of  the  same  opinion.  The  grievance 
complained  of  ought  to  be  expressed  positively,  and  not  by 
way  of  lecitaL  It  is  true  that  most  actions  on  the  case 
commence  with  **  a  whereas,"  but  that  is  only  a  recital  of 
some  pre&toiy  matter,  and  the  declaration  proceeds  with  a 
direct  and  positive  statement  of  that  which  the  plaintiff 
complains  of.  It  is  not  so  here,  for  the  whole  of  this 
declaration  is  by  way  of  recital.  If  this  form  of  declaration 
had  been  upheld  by  a  long  course  of  precedents,  it  might 
have  been  difierent,  but  the  precedents  are  all  the  other 
way. 

Aldbbson,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  Defendant. 


VOL.  rv.  X  D    &  L. 
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Talbot  r.  Bulkeley. 

In  an  action  J.  HIS  was  an  action  by  drawer  against  acceptor  of  a  bill 
against  ac  of  exchange.  The  declaration  also  contained  the  money 
of  exchanffe!**^^  counts.      The   defendant   pleaded    (amongst   other  pleas 

the  defendant    which  concluded  to  the  country),  that  after  the  bill  was 

pleaded  •'; 

(amongst         SO  made  and  accepted,  and  whilst  the  plaintiff  was  the 

concla^bgto  holder  thereof,  and  before  the  commencement  of  the  suit, 
S!tTe°piL.  ^®  plaintiff  indorsed  and  delivered  the  bill  (the  same  being 
t|ffin^j>"«^  transferable  by  indorsement),  for  good  and  sufficient  con- 
person  un-  sideration,  to  a  certain  person  whose  name  is  to  the  defend- 
at^the^time^of  ^^^  unknown;  and  the  defendant  then  became  and  was 
menr"n^"^  liable  to  pay  the  bill  to  the  said  person,  who,  from  the  time 
suit  was  the  of  the  Said  indorsement,  hath  been  and  still  is  the  holder 
and  entitled  '  thereof,  and  entitled  to  sue  the  defendant  thereon.  The 
dcfSidant        plaintiff  replied,   that   the  said  person,  in   the  said  plea 

thereon.  The  mentioned,  was  hot,  at  the  time  of  the  commencement  of 

plaintiffrepbed 

that  the  said     the  suit,  the  holder  of  the  bill  in  the  declaration  mentioned, 

not'tt'the*       concluding    to    the    country.     The    plaintiff   added    the 

time  of  the  similiter,  and  made  up  and  delivered  the  issue,  with  notice 
commence-  '  r  ' 

mcntofthe  of  trial.     The  defendant  struck  out  the  similiter  to  the 

of  the  bill,  replication,  and  demurred  specially,  on  the  ground  that  the 

Sic  count^.**^  replication  was  informal  in  not  alleging  that  the  plaintiff 

The  P**|"^ff  was  the  holder  of  the  bill,  and  concluding  with  a  special 

the  similiters,  traverse  that  the  person  unknown  was  the  holder.     The 

the  issue,  the  plaintiff  thereupon  applied  to  a  Judge  at  Chambers,  when 

^Tkou\the  ^^^'  ^'*  ordered,    "that  the  demurrer  be   set  aside  as 

•j™*^**®""  ^  frivolous,  and  that  the  plaintiff  be  at  liberty  to  sign  judgment 

replication,  on  that  plea:  that  the  issue  and  notice  of  trial  already 

specially.    A  g^^^"*  ^^  Stand,  and  that  the  issue  and  jury  process  be 

J  udge  at 
Chambers 

ordered  the  demurrer  to  be  set  aside  as  frivolous,  and  that  the  plaintiff  be  at  liberty  to  sign 
judgment  on  the  plea  in  question.  The  plaintiff  signed  judgment  on  that  plea,  tried  the  other 
issues,  and  obtained  a  verdict,  the  defendant  not  appearing  at  the  trial.  On  motion  to  rescind 
the  Judge's  order,  and  set  aside  the  trial  and  subsequent  proceedings :  Heldf  that  as  the  rule 
did  not  ask  to  set  aside  the  issue,  there  was  no  irregularity  m  the  trial:  Held  also,  Aldenoth  B^ 
dittentieHte,  that  the  judgment  signed  was  irregidar,  there  being  other  pleas  on  the  record 
corering  the  whole  cause  of  action. 


laCHAELMAS  TSBM,    10  YICT.  307 

amended,  if  necessary.**  The  plaintiff  entered  judgment  1846 
on  the  particular  plea;  sued  out  a  special  venire;  pro- 
ceeded to  try  the  issues,  and  obtained  a  verdict  on  the 
money  counts  for  84/.,  the  defendant  not  appearing  at  the 
trial  A  rule  was  obtained,  calling  on  the  plaintiff  to  shew 
cause  why  the  order  of  Piatt,  B.,  should  not  be  rescinded, 
and  why  the  judgment  signed  in  pursuance  thereof,  and  the 
trial  and  assessment  of  damages,  and  all  subsequent  pro- 
ceedings should  not  be  set  aside;  against  which 

Humfrey  and  Hawkins  shewed  cause.  The  Reg.  Gen., 
HiL  Term,  4  Wm.  4,  r.  2,  orders  that  ^'in  the  margin  of 
every  demurrer,  before  it  is  signed  by  counsel,  some  matter 
of  law  intended  to  be  argued  shall  be  stated,  and  if  any 
demurrer  shall  be  delivered  without  such  statement,  or  with 
a  frifoIooB  statement,  it  may  be  set  aside  as  irregular  by  the 
Court  or  a  Judge,  and  leave  may  be  given  to  sign  judgment 
as  for  want  of  a  plea.^  The  reasonable  interpretation  of 
the  rule  is  to  give  the  Judge  the  power  of  ordering  judg- 
ment to  be  signed  as  if  by  nil  dicit  Then  the  case  of 
Httehcoek  v.  Walford  (a),  shews  that  the  proper  course  is 
to  sign  judgment  upon  that  pleading,  and  proceed  to  trial 
with  the  other  issues.  Besides,  the  rule  does  not  ask  to  set 
aside  the  issue  delivered,  but  only  the  trial  and  assessment 
of  damages.  While  the  issue  stands  there  is  no  irregularity 
in  the  triaL  Where  an  appearance  has  been  entered  by  the 
plaintiff  for  the  defendant,  without  personal  service  of  the 
writ,  and  a  declaration  has  been  filed,  the  defendant  should 
move  to  set  aside  the  appearance,  and  not  the  declaration ; 
Brooks  V.  RoberU  (»). 

BomUf  in  support  of  the  rule.  First,  the  demurrer  was 
not  frivolous.  It  was  framed  upon  the  intimation  of 
Alderson,  B.,  in  the  case  of  Fraser  v.  fFelch  (c),  who  says, 

(s)  5  Scott,  792 1  S.  C.  6  Dowl.      1  C.  B.  636. 
457.  (o)  8  M.  &  W.  629;  S.  C.  9 

{b)  Jnie,  vol.  3,  p.  13 ;  S.  C.      Dowl.  764. 
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1846.       that  the  more  scientific  mode  of  replying  to  a  plea  like  the 
Talbot      present  would  be  "  by  stating  as  matter  of  inducement,  that 
^'  the  plaintiff,  at  the  time  of  action  brought,  was  the  holder 

of  the  bill,  and  concluding  with  a  special  traverse,  that  the 
person  mentioned  in  the  plea  was  the  holder  thereoC** 
Secondly,  the  learned  Judge  had  no  power  to  order  judg- 
ment to  be  signed,  and  to  order  the  issue  and  record  to  be 
amended.  If  the  demurrer  was  frivolous,  he  should  have 
ordered  it  to  be  set  aside,  and  simply  given  leave  to  sign 
judgment  on  that  plea,  leaving  the  issues  in  fact;  or  he 
might  have  ordered  that  the  similiter  to  the  replication 
should  be  restored.  The  plaintiff  also  could  not  sign 
judgment  as  to  one  plea,  when  there  were  others  on  the 
record  going  to  the  whole  cause  of  action. 

Pollock,  C.  B. — ^The  rule  must  be  discharged :  it  asks 
to  set  ^ide  the  trial  and  assessment  of  damages,  but  does 
not  seek  to  set  aside  the  issue  upon  which  that  is  founded. 
No  doubt  all  persons  have  a  right  to  complain  of  an  irre- 
gularity where  the  object  is  to  enforce  those  rules  which 
require  proceedings  to  be  according  to  certain  forms ;  but 
those  who  come  to  complain  of  an  irregularity,  are  required 
to  be  themselves  in  the  highest  degree  regular.  On  the 
present  occasion,  the  case  of  Hitchcock  v.  fFalford  (a), 
would  seem  to  shew,  that  to  sign  judgment  under  such 
circumstances,  upon  the  whole  record,  would  be  wrong. 
According  to  the  view  taken  by  one  of  my  Brothers, 
possibly  that  is  not  correct,  so  that  there  is  sufficient  doubt 
in  the  matter  to  justify  this  application,  for  which  reason 
the  rule  will  be  discharged,  without  costs. 

Parke,  B. — I  agree  with  the  Lord  Chief  Baron.  My 
Brother  Platfs  order  directs  the  demurrer  to  be  set  aside 
as  frivolous,  and  that  the  plaintiff  be  at  liberty  to  sign  judg- 
ment upon  the  plea  in  question,  which  must  be  as  for  want 

(a)  5  Scott,  792 ;  S.  C.  6  Dowl.  46f, 
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of  a  rejoinder.  I  do  not  see  how  such  a  judgment  could  1846. 
be  correctly  signed.  The  case  of  Hitchcock  v.  Walford  talbot 
decided  that  judgment  signed  on  the  whole  record,  where  •• 

the  defendant  chose  to  abandon  one  plea,  is  irregular.  I 
own  I  feel  the  difficulty  pointed  out  in  the  argument  of 
that  case;  and  I  always  understood  the  rule  to  be,  that  the 
defendant  must  make  a  good  answer  to  the  whole  that  is 
adversely  allied,  and  that  if  he  failed  in  any  part,  he 
must  be  considered  as  not  having  answered  any  part,  and 
that  the  plaintiiF  was  entitled  to  sign  judgment  upon  the 
whole  record.  But  upon  consideration  I  think  that  incor- 
rect, and  that  in  a  case  like  the  present,  there  ought  to 
have  been  an  order  to  strike  out  the  prior  pleadings.  But 
it  is  immaterial  to  set  aside  this  order,  if  the  subsequent 
proceedings  are  not  disturbed.  With  respect  to  that,  though 
the  rule  is  drawn  up  on  reading  the  issue,  yet  it  does  not 
ask  to  tiet  aside  the  issue,  and  we  ought  not  to  be  astute  to 
vacate  the  trial,  when  we  see  that  substantial  justice  has 
been  done. 

Aldbbson,  B. — ^The  rule  of  Hilary  Term,  4  Wm.  4, 
states  that  a  frivolous  demurrer  may  be  set  aside  as  irre- 
gular, and  leave  may  be  given  to  sign  judgment  as  for  want 
of  a  plea.  No  doubt  the  words  '^  as  for  want  of  a  plea" 
most  be  considered  as  meaning  ^*  as  for  want  of  a  pleading," 
that  is,  a  frivolous  demurrer  is  to  be  treated  as  no  pleading 
at  all,  in  fact  as  if  none  were  there.  Then  what  judgment 
would  there  be  signed.  The  Court  of  Common  Pleas  have 
said  that  it  would  be  irregular  to  sign  judgment  on  the 
whole  record,  although  their  attention  was  called  to  the 
difficult  of  signing  judgment  upon  one  plea  when  there 
were  others  on  the  record  going  to  the  whole  cause  of 
acdon.  The  Court  did  not  deny  that,  but  said  the  proper 
coarse  was  to  apply  to  the  Court  or  a  Judge  to  strike  out 
the  other  pleas.  But  inasmuch  as  in  the  case  of  a  frivolous 
demurrer,  the  rule  of  Court  enables  a  Judge  to  give  leave 
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1846.       to  sign  jadgment  as  for  want  of  a  plea^  it  seems  to  me  that 
Talbot      ^^^  Court  of  Common  Pleas  did  not  intend  the  rule  which 
BuLKK  '^^y  '^^^  down  to  apply  to  a  frivolous  demurrer,  and  I 

cannot  think  that  Hitchcock  v.  Walford{a)  is  an  authority  to 
govern  this  case.  In  order  to  determine  this  question,  we 
must  consider  what  would  be  the  effect  of  striking  out  a 
demurrer  simpliciter,  and  see  what  judgment  could  be 
signed.  The  proper  course  would  be  to  sign  judgment  on 
the  whole  record,  the  pleadings  not  being  perfected  by  the 
defendant  omitting  one  portion  of  the  rejoinders.  If  a 
party  were  to  strike  out  all  those  pleadings  which  began 
and  ended  in  a  frivolous  demurrer,  the  record  would  be  aa 
if  they  never  had  any  place  there,  and  the  whole  matter, 
whether  of  law  or  of  fact,  would  be  at  an  end,  the  plaintiff 
in  such  case  using  the  signing  of  judgment  on  the  whole 
record  as  the  means  of  compelling  the  defendant  to  do 
justice.  Then  the  question  is,  what  injury  has  been  done  ? 
The  party  has  not  received  any  injury,  inasmuch  as  it 
appears  that  a  trial  ought  to  have  taken  place,  and  it  did 
take  place. 

Platt,  B. — I  agree  in  opinion  with  my  Brother  Parke. 

Pollock,  C.  B. — We  are  all  disposed  to  think  this  a 
good  replication;  though  there  is  considerable  incon- 
venience in  giving  an  opinion  except  on  a  point  before  the 
Court. 

Rule  dischaiged  (b). 

W  5  Scott,  792 ;  S.  C.  6  DowL  before  the  case  of  Tucker  v. 
457.  Bamesley,  reported  ante,  p.  292. 

(6)  The  above  case  was  decided 
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1846. 

Dob  denL  Burgess  v.  Roe. 

JtSoVILL  moyed  for  judgment  against  the  casual  ejector.  P^nonal 
The  property  sought  to  be  recovered  was  in  the  possession  decUntion  in 
of  ••The  Norfolk  Railway  Company,''  and  the  declaration  ^TlS^iS^ 
and  notice  had  been  personalh*  served  on  the  secretary  of  ofarMlwar 

,  oomiMUiy  who 

the  company  under  the  provisions  of  the  8  &  9  Vict.  c.  16,  are  m^oases- 
intitoled,  ••An  Act  for  consolidating  in  one  Act  certain  u^d  sought  to 
provisions  usually  inserted  in  Acts  with  respect  to  the  ^JJ^J^JSe ' 
constitution  of  companies   incorporated   for  carrying  on  8&9Vict. 
undertakings  of  a  public  nature."    The  135th  section  of  tttfidentfor 
that  statute  enacts,  that  ''any  summons  or  notice,  or  any  f^Hadgment^ 
writ,  or  other  proceeding  at  law  or  in  equity,  requiring  to  *g*|y  ^|V^ 
be  served  upon  the  company,  may  be  served  by  the  same 
being  left  at,  or  transmitted  through,  the  post,  directed  to 
the  principal  office  of  the  company,  or  one  of  their  prin- 
cipal offices,  where  there  shall  be  more  than  one,  or  being 
given  personally  to  the  secretary ;  or  in  case  there  shall  be 
no  secretary,  then  by  being  given  to  any  one  director  of 
the  company.**     This  being  the  first  instance  of  service 
under  the  statute,  it  was  thought  right  to  mention  it  to  the 
Court 

Feb  Curiam. — Take  a  rule  absolute. 

Rule  absolute. 


Chapjcan  v.  King  and  Another. 

In  this  case  a  rule  had  been  obtained,  calling  on  the  Adefendtnt 
plaintiff  to  shew  cause  why  the  first  or  second  count  of  summons  at 
the  declaration  should  not  be  struck  out,  on  the  ground  ^^^7^ 

counts  on  the 
gromid  that  tber  related  to  the  tame  snbject-matter  of  complaint.     The  summons  was  heard 
on  the  14th  of  Norember,  when  it  was  dismiaied  with  cosu.     On  the  19th  the  defendant  made 
t  rfmilar  applicatioii  to  the  Court :  ^eM,  too  late. 
SmMtf  that  an  a{ipeal  lies  to  the  Court  where  a  Judge  has  refused  to  make  an  order. 
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1846.       that  they  related  to  the  same  subject-matter  of  complaint 

0^^!^^    in  contravention  of  the  rule  of  Hil.  Term,  4  Wm.  4,  r.  5  and 

jf'  6.  The  declaration  was  delivered  on  the  2nd  of  November, 

King  .  , 

and  Another,  and  on  the  6th^  the  defendants  obtained  a  week*s  time  to 

plead  upon  the  usual  terms  of  pleading  issuablj,  &c.     On 

the  12th  the  defendants  took  out  a  summons  to  strike  out 

the  first  or  second  count    This  summons  was  heard  before 

Piatt,  B.^  at  Chambers,  on  the  14th,  and  dismissed,  with 

6^.  Sd.  costs,  which  were  paid,  and  an  order  was  at  the 

same  time  made  for  three  days'  further  time  to  plead.     Oa^ 

the  19th  the  present  rule  was  obtained. 

Badeley  shewed  cause.  The  Court  has  no  original 
jurisdiction  to  entertain  an  application  of  this  kind,  and  it 
cannot  come  before  the  Court  by  way  of  appeal  firom  the 
decision  of  Flatt,  6.,  for  he  made  no  order.  In  Morse  v. 
Apperley  (a),  (which  was  a  similar  application  to  the  Court 
after  Gumey,  B.,  had  refused  to  make  an  order  at  Cham- 
bers), Aldersan,  B.,  says,  "  My  Brother  Gumey  having 
refused  to  make  any  order,  I  do  not  see  how  this  Court 
can  interfere.  When  a  Judge  makes  an  erroneous  order, 
then  you  may  appeal  to  the  Court;  but  here  he  makes  no 
order."  [Aldersan,  B. — In  one  case  my  Brother  Wightman 
said,  that  the  refusal  of  a  Judge  to  make  an  order  was 
equivalent  to  saying,  '^I  do  order  that  there  shall  be  no 
order."  But  in  this  case  there  is  an  order  to  pay  costs.] 
At  all  events  the  application  is  too  late.  Thompson  v. 
Beche  (i) ;  Simmons  v.  King  (c),  are  authorities  to  shew  that 
a  party  who  has  paid  costs  under  an  order  cannot  afterwards 
move  to  rescind  the  order.  Besides,  two  orders  have  been 
made  by  consent  for  time  to  plead.  In  Archbolcts  Practice  (d) 
it  is  said,  ^^  from  a  case  decided  before  the  rules  of  UiL 
Term,  4  Wm.  4,"  (as  to  the  application  to  strike  out  counts,) 

(a)  6  M.  &  W.  145 ;  S.  C.  8  (c)  Ante,  vol.  2,  p.  786 ;  S.  C. 

Dowl.  203.  7  Q.  B.  293,  note. 

(&^  4  Q.  B.  759;  S.  C.  1  D.  (d)  Page   1011,  6tb  ed.     See 

&  M.  49.  8th  cd.  p.  197. 
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•it  appears  that  it  ought  to  be  inade  before  the  defendant    ^  1846. 

has  obtained  time  to  plead.^    It  is  added,  however,  that  ^^  it 

is  now  the  practice  to  grant  the  application  though  made 

after  time  to  plead  granted."  He  also  cited  Hall  v.  West  (a) ;   and  Anodwr. 

The  Khig  v.  The  Sheriff  of  London  (6);  Brindley  v.  Den- 

nettle). 

Warren^  in  snpport  of  the  rule,  argued  that  the  orders 
for  time  to  plead  did  not  preclude  the  plaintiiF  from  making 
this  application. 

Pabke,  B. — It  is  sufficient  in  this  case  to  say  that  the 
defendants  ought  to  have  come  to  the  Court  promptly.  The 
order  of  my  Brother  Piatt  was  made  on  the  afternoon  of 
Saturday  the  14th,  and  no  application  is  made  to  this  Court 
until  the  Thursday  following.  The  defendants  have  been 
guilty  of  laches,  and  the  rule  must  be  discharged. 

Aldebson,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 

(a)  Ante,  voL  1,  p.  412.  (c)  2  Bing.  184 ;  S.  C.  9  Moore» 

(h)  3  Bing.  227 ;  S.  C.  9  Moore,      358. 
432. 


CooK  V.  Blake. 

L  HIS  was  an  action  of  trespass  quare  clausum  fregit.    It  A.  defendant 

appeared  from  the  affidavits  that  the  venue  was  laid  in  time  to  plead 

South  Lancashire ;   that  on  the  6th  of  August  last,  the  3r  iSoS 

defendant  obtained  an  order  for  time  to  plead,  upon  the  j;^thin  twenty- 

terms;,  among  others,  of  rejoining  within  twenty-four  hours,  delivered 

seTeral  pleas, 
to  some  of 
wbich  the  plaintiff  replied,  concluding  to  the  country,  and  to  others  he  demurred.  The  plaintiff 
hating  adoed  the  similiters  and  joinders  in  demurrer,  the  defendant  struck  them  out  The 
plaintiff  then  obtained  a  Judge's  order,  **  that  the  defendant  forthwith  join  in  demurrer.**  On 
modon  to  rescind  that  order:  Held^  that  the  Reg.  Gen.,  Hil.  Term,  4  Wm.  4,  r.  3,  qualified 
sad  altered  the  Reg.  Oen.,  Hil.  Term,  2  Wm.  4,  r.  108,  and  that  the  plaintiff  was  irregular 
in  addmg  the  Joinders  in  demurrer. 
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1846.  The  time  for  pleading  expired  at  twelve  o'clock  on  Saturday 
^'q^ZT'^  the  8th  of  August,  and  in  the  evening  of  the  same  day  the 
V.  defendant  delivered  six  pleas,  viz.,  the  general  issue,  a 

denial  of  the  plaintiff's  possession,  two  pleas  of  a  grant  of 
right  of  way,  and  two  pleas  of  a  user  of  the  way  for  twen^ 
and  forty  years  respectively.  The  plaintiff  joined  issue  on 
the  first  two  pleas,  and  replied  to  the  third  and  fourth  pleas 
concluding  to  the  country,  and  demurred  to  the  fifth  and 
sixth,  and  at  the  same  time  added  the  similiters  and  joinden 
in  demurrer,  and  made  up  the  issue.  The  defendant  strud^ 
out  both  the  similiters  and  joinders  in  demurrer,  and  re- 
turned the  issue.  The  plaintiff  thereupon  applied  to  a 
Judge  at  Chambers,  when  the  Lord  Chief  Baron  made  the 
following  order: — 

*^  Upon  hearing,  &c.,  I  do  order  that  the  defendant  do 
forthwith  join  in  demurrer,  he  being  at  liber^  to  apply  to 
the  Judge  at  Liverpool  on  the  ground  that  he  could  not  be 
prepared  for  trial." 

The  defendant  did  not  comply  with  this  order,  and  the 
cause  was  not  tried.  In  the  present  Term  an  application 
was  made  to  a  Judge  at  Chambers  for  leave  to  amend  the 
pleas.  It  was  objected  by  the  plaintiff  that  the  defendant 
was  in  contempt  for  not  having  obeyed  the  order  of  the 
Lord  Chief  Baron,  and  the  Judge  referred  the  matter  to 
the  Court 

A  rule  was  then  obtained  by  the  defendant  calling  on 
the  plaintiff  to  shew  cause  why  the  order  should  not  be 
rescinded,  and  why  the  defendant  should  not  be  at  liberty 
to  amend  the  fifth  and  sixth  pleas. 

A  cross  rule  was  also  obtained  by  the  plaintiff,  calling  on 
the  defendant  to  shew  cause  why  the  plaintiff  should  not 
be  at  liberty  to  sign  judgment  on  the  third  and  fourth  pleas, 
on  the  ground  that  the  similiters  had  been  improperly 
struck  out. 

AspimzUsaid  BurtUe  shewed  cause  against  the  defendant's 
rule.     The  defendant  was  bound  by  the  terms  of  the  order 
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tot  time  to  {dead,  to  rejoin  within  twenty-four  hoars,  and  1846. 
die  question  is,  whether  the  right  of  the  plaintiff  to  proceed 
without  givii^  a  rule  to  rejoin  has  been  abrogated  by  his 
demurring  instead  of  replying  to  defendant's  pleas.  By 
Reg.  Gen.,  HiL  Term,  2  Wro.  4,  r.  108,  '<  in  all  special 
pleadings,  where  the  plaintiff  takes  issue  on  the  defendant's 
pleading,  or  traverses  the  same,  or  demurs,  so  that  the 
defendant  is  not  let  in  to  allege  any  new  matter,  the 
plaintiff  may  proceed  without  giving  a  rule  to  rejoin."  It 
is  dear  that  under  that  rule  the  plaintiff  would  be  justified 
in  adding  the  joinder  in  demurrer.  By  a  subsequent  rule 
of  HiL  Term,  4  Wm.  4,  r.  3,  **  no  rule  for  joinder  in 
demurrer  shall  be  required,  but  the  party  demurring  may 
demand  a  joinder  in  demurrer,  and  the  opposite  party  shall 
be  boond  within  four  days  after  such  demand  to  deliver 
the  same,  otherwise  judgment"  This  latter  rule  has 
le&ienGe  qdIj  to  cases  where  a  rule  for  joinder  in  demiurer 
was  required ;  it  does  not  apply  to  a  case  like  the  present, 
where  the  defendant  was  under  terms  of  rejoitiing  gratis. 
[Jkkrmmf  & — ^There  is  a  very  good  reason  why  the  term 
of  rejoining  grads  does  not  extend  to  a  joinder  in  demurrer. 
When  a  party  demurs  to  a  plea  and  makes  up  the  issue, 
and  goes  down  to  trial,  it  is  impossible  for  the  defendant  to 
make  any  amendment,  although  it  may  be  a  case  of  special 
demurrer.]  There  are  instances  in  which  the  word  *' rejoin" 
apfdies  to  a  joinder  in  demurrer.  The  term  of  **  rejoining 
issoably'*  prevents  a  party  demurring  specially.  If  the 
plaintiff  could  have  added  the  joinders  in  demurrer,  or  if 
the  defendant  was  bound  to  have  added  them  in  twenty- 
four  hours,  the  order  only  called  on  the  defendant  to  do 
his  du^,  and  it  could  not  be  vnrong.  They  cited  Tuycrats 
T.  JGay  (a);  and  Janes  v.  Key{b). 

MarUn  and  Cromptan  in  support  of  the  rule,  were  stopped 
by  the  Court 

(a)  Ante,  voL  3.  p.  634 ;  S.  C.  6  Q.  B.  663. 

(b)  3  C.  &  M.  340 ;  S.  C.  2  Dowl.  265. 
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Blake. 


1846.  Parke,  B.— The  rule  of  HiL  Term,  2  Wm.  4,  r.  108, 

Cook  ™*^^  ^  interpreted  with  reference  to  the  old  rule  of  the 
Court  of  King's  Bench,  the  object  of  the  new  rule  being 
to  equalize  the  practice  of  all  the  Courts.  The  rule  of  the 
Court  of  King's  Bench,  Trin.  Term,  1  Greo.  2,  is,  **  that  in 
all  special  pleadings,  when  the  plaintiff  takes  issue  upon 
the  defendant's  pleading,  or  traverses  the  same,  or  demurs, 
so  as  the  defendant  is  not  let  in  to  allege  any  new  matter, 
the  plaintiff  may  make  up  the  paper  book  without  giving 
a  rule  to  rejoin"  (a).  Consequently,  in  order  to  make  up 
the  paper  book,  the  plaintiff  must  have  added  the  joinder 
in  demurrer.  That  practice  was  extended  to  all  the  Courts 
by  the  rule  of  HiL  Term,  2  Wm.  4,  r.  108.  But  then 
comes  the  subsequent  rule  of  Hil.  Term,  4  Wm.  4,  r.  3, 
which  requires  the  plaintiff  to  demand  a  joinder  in  de- 
murrer. The  defendant  is  bound  to  join  in  demurrer 
without  a  rule  for  that  purpose,  but  still  there  must  be  a 
demand  of  joinder.  The  effect  of  that  is,  that  the  rule  of 
HiL  Term,  4  Wm.  4,  qualifies  and  alters  the  rule  of  HiL 
Term,  2  Wm.  4,  and  makes  a  demand  of  joinder  necessary. 
That  being  so,  the  plaintiff's  proceedings  in  this  case  are 
irregular. 

Alderson,  B. — ^In  Jcmes  v.  Key  (6),  Bayley^  B.,  puts  the 
very  difficulty  which  I  suggested  would  follow  your  in- 
terpretation of  rejoining  gratis,  viz.,  that  it  would  prevent 
the  defendant  from  applying  for  leave  to  amend.  It  may 
be,  that  if  a  joinder  is  demanded,  the  defendant  must  join 
in  demurrer  within  twenty-four  hours,  that  time  being 
substituted  for  the  four  days  formerly  required  by  the 
rule. 

Parke,  B. — In  order  to  avoid  any  question  as  to  that,  it 
will  be  better  in  future  to  alter  the  ordinary  form  of  a 


(flj  2  Tidd's  Prac.  718,  9th  ed. 

(6)  2  C.  &  M.  340;  S.  C.  2  Dowl.  265. 
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Jadge*8  order,  by  making  the  defendant  rejoin  within  1846. 

twenty-four  hours,  and  join  in  demurrer  within  twenty-  ^"cook 
four  hours  after  demand. 


Blakb. 


The  defendant's  rule  was  made  absolute  on  payment 
of  the  costs  of  the  demurrers,  and  the  application 
at  Chambers,  with  liberty  for  the  plaintiff  to  reply 
de  novo,  on  payment  of  costs. 

The  pliuntiff's  rule  was  discharged  by  consent, 
without  costs,  at  the  suggestion  of  the  Court 


Graham  and  Others  v.  Sandbinblli. 
Talbot  v.  Bulkelet. 

In  the  first  mentioned  case  a  rule  had  been  obtained,  AptrtT«r. 
calling  on  the  plaintifis  to  shew  cause  why  the  defendant  of  aJudge^maj 
should  not  be  discharged  out  of  the  custody  of  the  sheriff  S^^^e*"" 
of  Middlesex.     The  defendant  had  been  arrested  on  the  ^^^^^  ^  ^ 

Court  or  to 

21st  of  October,  on  a  capias  issued  under  an  order  of  Mr.  another  Jodge, 
Justice  Hrky  made  on  the  20th  of  October,  upon  an  affidavit,  ^h'^u^ 
which  after  stating  that  the  defendant  was  indebted  to  the  Jj^^!*!!*®" 
plaintiffi  and  others  as  assignees  of  the  estate  of  certain  contradict  or 
bankrupts  in  1900£»  for  money  paid  for  the  use  of  the  on  wUchtbe 
defendant  by  the  said  bankrupts,  proceeded  as  follows : —  m^*lnd 
"And  these  deponents  further  say,  that  the  defendant  was  be  ma/ appeal 

to  tbe  Court 

lately  a  merchant  at  Smyrna,  in  the  empire  of  Austria,  and  against  tbede- 

cisioo  of  such 
latter  Jadge. 

If  the  Judge  leoondlir  applied  to  should  differ  from  the  first,  or  if  it  should  appear 
on  fresh  afllda?its  that  toe  person  arrested  was  about  to  quit  England  at  the  time  tnose 
afidarits  were  made,  though  be  was  not  so  when  the  order  was  made :  Qiurrc,  whether  in  such 
cases  tiie  Judge  or  Court  ought  to  dischai^  him? 

An  afidavit  that  deponent  *'  has  been  informed  and  belieTcs*'  that  a  party  is  about  to  quit 
Eurlaiid,  is  insuffident  to  warrant  an  order  for  arrest 

^Wbere  an  order  to  bold  to  bail  has  been  improperly  made  by  a  Judge,  tbe  Court  will  not  set 
iside  the  capias,  but  only  discharge  the  defendant  out  of  custody. 

Where  a  defendant  against  whom  a  capias  has  issued  under  a  Judge's  order,  applied  to  tbe 
Court  to  have  tbe  money  returned  on  tbe  ground  that  he  was  not  about  to  quit  the  country,  and 
Ae  affidsrits  in  answer  were  cootradictcry,  the  Court  referred  the  matter  to  tbe  Master  for 
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1846. 

' s, ' 

Graham 
and  Others 

V. 

Sandrinslu. 


Talbot 

V, 
BULKBLBT. 


is  DOW  in  London :  and  that  the  following  advertisement  has 
appeared  in  the  THmes  newspaper  of  the  15th  of  September 
last: — 

<'  Edict  The  Austrian  subject  Guisseppe  Quarto  San- 
drinelli)  a  native  of  Trieste^  and  a  merchant  domiciled  in 
Smyrna,  who  hath  absconded  and  stands  accused  of  the 
crime  of  fraudulent  bankruptcy,  is  hereby  called  upon  to 
present  himself  at  the  least  within  seventy  days  before  the 
Imperial  and  Royal  Consulate  General,  and  to  defend 
himself  from  the  said  accusation,  with  the  proviso  that  by 
virtue  of  the  459th  section  of  the  Penal  Code  of  Austria, 
a  safe  conduct  may  be  granted  to  him  on  his  demand. 
Smyrna,  the  1st  day  of  August,  1846. 

The  Imperial  and  Royal  Consulate  General  of  Austria. 
(Signed)  A.  D.  Michanowick." 

The  affidavit  then  stated  that  the  deponents  believed  that 
the  defendant  would  shortly  quit  England,  unless  forthwith 
apprehended. 

The  defendant,  on  being  arrested,  took  out  a  summons 
to  set  aside  the  Judge's  order,  and  all  subsequent  proceed- 
ings, upon  affidavits  of  himself  and  others,  of  his  intention 
to  remain  in  this  country.  The  summons  was  heard  before 
Flatty  B.,  who  refused  to  make  any  order ;  whereupon  the 
present  application  was  made  to  the  Court,  against  which 

Martin  and  Hoggim  shewed  cause.  First,  the  rule  is 
incorrect:  it  should  have  been  to  rescind  the  order  of 
ErUj  J.  While  that  order  remains  in  force,  the  defendant 
is  not  entitled  to  be  discharged.  Secondly,  the  Court  have 
no  power  to  interfere.  The  1  &  2  Vict.  c.  110,  s.  6,  enacts 
**  that  it  shall  be  lawful  for  any  person  arrested  upon  any 
such  writ  of  capias,  to  apply  at  any  time  after  such  arrest 
to  a  Judge  of  one  of  the  superior  Courts  at  Westminster, 
or  to  the  Court  in  which  the  action  shall  have  been  com- 
menced, for  an  order  or  nile  on  the  plaintiff  in  such  action 


Taliot 

9, 
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to  A€W  ettme  why  the  person  arrested  should  not  be       1846. 

disdwi^ed  out  of  custody;  and  that  it  shall  be  lawful  for    ^^j^]^^]^ 

such  Jadge  or  Court  to  make  absolute  or  discharge  such     tnd  oUmti 

order  or  rule,  and  to  direct  the  costs  of  the  application  SAtroaDfEixL 

to  be  paid  by  either  party,  or  to  make  such  other  order 

dieretn  ae  to  such  Judge  or  Court  shall  seem  fit:  provided 

that  any  sudi  order  made  by  a  Judge  may  be  discharged     ^^^I'K'I'*^* 

or  ^varied  by  the  Court,  on  application  made  thereto  by 

eitbar  party  dissatiafied  with  such  order/    That  section 

only  gives  one  a{^al :  the  party  arrested  may  apply  to  a 

Jix%e,  or  he  may  come  to  the  Court;  but  if  he  has  elected 

to  apply  to  a  Judge  and  lailed,  the  Court  has  no  power  to 

interfere.    The  proviso  in  the  latter  part  of  the  section 

only  api^ies  to  cases  where  the  Judge  has  made  an  order • 

[Ai4^  B. — ^The  general  rule  is,  that  where  authority  is 

given  to  a  Judge,  it  is  given  subject  to  be  reviewed  by  the 

Court}     They  then  argued  upon  the  sufficiency  of  the 

afidavits. 

The  AUomey  Gemral  (Sir  J.  Jervis)  was  heard  in  support 

of  the  rule. 

Cur,  adv.  vtJt. 


Talbot  v.  Bulkelet. 

IN;  this  case  a  rule  had  been  obtained,  calling  on  the  "Bw  marginal 
plaintiff  to  shew  cause  why  an  order  of  Pollock,  C.  B.,  ^317^  '"^ 
dated  lltb  of  August,  should  not  be  rescinded,  and  why 
the  caipiaa  issued  in  pursuance  thereof  should  not  be  set 
■Blde»  and  why  the  sum  of  106L  10«.  deposited  by  the 
defimdaot  with  the  Aeriff  of  Middlesex  in  lieu  of  special 
bail  should  not  be  repaid  to  him.  The  affidavit  upon  which 
the  lesroed  Judge  made  the  order,  after  stating  the  debt, 
ptoceeded  thus: — ^And  this  deponent  further  saith,  that 
the  said  J.  Bulkeley  has  been  for  a  long  time  before  the 
return  of  the  said  J.  Bulkeley  hereinafter  mentioned,  living 
and  residing  out  of  Eng^nd  on  the  Continent  of  Europe ; 
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Talbot 
bulkxlby. 


1846.  at  one  time  at  Brussels,  at  another  time  at  Boulogne,  in  the 
Graham  kingdom  of  France,  as  this  deponent  has  been  informed  and 
and  Others  vmlt/  believes;  and  that  the  said  J,  Bulkeley  has  not  been 
Sandrwblu.  in  England  for  several  months  past  until  he  returned  fix>m 
the  Continent  a  short  time  since,  and  that  he  is  now  staying 
in  Wigmore  Street,  Cavendish  Square,  in  the  county  of 
Middlesex,  for  a  short  time,  previous  to  a  return  to  the 
Continent,  as  this  deponent  has  been  informed  and  verify 
believes.  And  this  deponent  further  saith,  that  he  has  been 
informed  and  verify  believes  that  the  said  J.  Bulkeley  is 
about  shortly  to  quit  England,  and  to  return  to  the  Con- 
tinent again  to  take  up  his  residence  there.  And  this 
deponent  verify  believes  that  the  said  J.  Bulkeley  is  about  to 
quit  England,  unless  he  be  forthwith  apprehended  and  held 
to  biul  in  this  action,  and  that  deponent  will  lose  his  said 
debt  and  all  chance  of  recovering  the  same.** 

The  defendant  was  arrested  on  the  12th  of  August,  and  on 
the  17  th  he  applied  by  summons  to  Pollock^  C.  B.,  to  be  difr* 
charged,  on  affidavit  denying  an  intention  to  quit  Ekigland. 
The  learned  Chief  Baron  refused  to  order  his  discharge,  upon 
which  he  deposited  with  the  sheriff  the  sum  of  106L  lOs. 
in  lieu  of  special  bail,  and  1021  for  costs,  and  obtained  the 
present  rule,  against  which 


Humf reify  on  the  1 4th  of  November,  shewed  cause  upon 
additional  affidavits,  one  of  which  stated,  that  on  the  7th  of 
November  last,  the  deponent  called  at  the  lodgings  of  the 
defendant,  and  was  informed  by  a  female  servant  that  the 
defendant  had  left  there,  and  given  up  his  apartments  about 
three  weeks  since,  for  the  purpose  of  going  to  France,  and 
had  never  been  there  since  that  time.  It  was  submitted 
that  the  defendant's  affidavit  was  completely  answered, 
inasmuch  as  it  appeared  that  since  the  arrest  the  defendant 
had  broken  up  his  establishment  in  London,  and  had  gone 
to  reside  abroad.  The  Court  might  therefore  infer  that  the 
defendant  intended  to  go  abroad  at  the  time  of  the  arrest. 
{Aldersonj  6.— How  does  it  appear  from  the  affidavit  iqpon 


Talbot 

V. 
BCTLKILSY. 
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which  the  order  was  made  that  the  defendant  was  about  to        1846. 
go  abroad?     All  that  is  stated  is,  that  the  deponent  "has     ^^^^^^^^j^ 
been  informed  and  verily  believes"  it  That  is  not  enough :     •»<!  Othefi 
there  ought  to  have  been  an  affidavit  by  the  person  who  8a»vkhelli. 
nid  so.]     Soch  affidavit  would  not  have  strengthened  the 
case  when  it  is  known  that  the  defendant  has  gone  abroad. 
He  dted  GMmu  v.  Spaldmff(a). 

Murtm,  in  support  of  the  role.  This  is  an  application  to 
review  the  order  of  PoOockj  C.  B.,  and  the  question  is  not 
whether  the  defendant  is  now  abroad,  but  whether  he  was 
about  to  go  abroad  at  the  time  the  order  was  made  for  his 
aireat  The  6th  section  of  the  T  &  2  Vict  c.  110,  gives 
the  r^t  of  appeal  to  either  party  who  is  dissatisfied  with 
the  OTder  of  the  Judge.  [Rolfe,  B.— The  statute  enables 
the  iasoing  of  a  capias  at  any  period  of  the  cause :  then 
ikkj  are  we  to  dischai||;e  the  Judge's  order  now,  when  we 
fee  fiom  the  affidavits  before  us  that  another  order  might 
immediately  be  made  for  the  defendant's  arrest]  The 
present  inquiiy  relates  solely  to  the  state  of  things  at  the 
time  the  order  was  made.  If  an  arrest  can  take  place  at 
the  present  moment,  it  ought  to  be  upon  fresh  affidavits, 
idiich  the  defendant  would  have  an  opportunity  of  answering. 
[Parke^  B. — The  case  of  Inday  v.  EUefsen  {b)  disposes  of 
the  question  as  to  the  power  of  the  Court  to  review  the 
dedrion  of  the  Judge.  We  are  now  to  consider  whether 
the  defendant  being  abroad,  we  are  to  allow  th6  capias  to 
standy  supposing  we  think  that  the  Judge  was  wrong  at 
the  time  in  ordering  it  to  issue.  It  is  true  that  application 
might  be  made  to  a  Judge  for  a  fresh  order;  but  non  constat 
that  he  would  grant  it,  because  the  principle  would  apply  of 
nemo  debet  bis  vexari  pro  e&dem  causft.  We  will  take  time 
to  ooittider  the  point  Bolfe,  B. — Suppose  a  defendant  is 
hdd  to  bail  on  an  insufficient  affidavit,  and  he  applies  to  be 

(a)  3  DowL  Sll,  N.  S. ;  S.  C.      S.  G.  13  M.  &  W.  620. 
11  M.  &  W.  173.   See  A$ktmkeim         (b)  2  East,  453. 
V.  Cokffwoe,  mUe,  vol.  2,  p.  642 ; 

TWU  IV.  Y  D.   &  L. 
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1 846.  discharged,  and  shews  cleariy  to  the  satisfieurdon  of  the  Court 

^"■^'^""^  that  he  had  no  intention  whatever  of  going  abroad  at  the 

and  Others  time  the  order  was  made,  but  that  he  has  such  intention  at 

Bahdmhellu  the  time  he  applies  to  the  Court;  according  to  Mr.  Martiu's 

argument,  we  ought  to  order  him  to  be  discharged.] 
Talbot 

V. 

BoLKKLBT.  Cur.adv.vulL 

The  judgment  of  the  Court  in  the  foregoing  cases  was 
delivered  by  (a) 

PAaKE,  B. — These  cases  were  argued  during  the  last 
Term,  and  stood  over,  that  the  Court  might  consider  what 
its  powers  and  duties  were  under  the  1  &  2.  Vict.  c.  llOl 
Before  die  statute  any  Judg^  of  any  of  the  superior  Courts 
might  have  ordered  an  arrest  in  any  acdon,  but  his  order- 
was  subject  to  review  by  the  Court  from  which  the  process 
issued,  like  any  other  order  which  an  individual  Judge 
might  make  in  the  course  of  the  ordinaxy  practice  of  the 
Court;  and  if  the  Court  should  think  the  order  imprc^r 
from  any  defect  in  die  affidavit  to  hold  to  bail,  or  because 
an  improper  discredon.  was  exercised  by  the  Judge,  the 
Court  would  have  interfered  and  set  it  aside.  An  instance 
of  such  a  review  occurred  in  the  case  of  Imlay  v.  EUefsen  (py 
By  the  6th  secdon  of  the  statute  of  Victoria,  the  permi 
arrested  may  apply  to  a  Judge  for  an  order,  or  to  the  (Jourt 
for  a  rule  to  shew  cause  why  he  should  not  be  discharged 
out  of  custody,  and  the  Judge  or  Court  may  make  an  order 
or  rule  absolute  as  prayed,  with  or  without  costs,  or  make 
such  other  order  therein  as  shall  seem  fit ;  and  there  is  a 
proviso  that  such  order  made  by  the  Judge  may  be  dia- 
cbaiged  or  varied  by  the  Court  on  fqpplicadon  made  thcnreto 
by  either  party  dissatisfied  with  such  order.  It  is  dear  from 
the  terms  of  this  section,  that  notwithstanding  the  Judge's 
order  to  arrest,  the  Court,  fix>m  which  the  process  issued, 
upon  an  application  to  it,  has  a  power  to  discharge ;  and  we 
think  that  there  is  nothing  in  the  act  to  take  away  the 

(a)  In  the  Vacation  after  Michaelmas  Term. 
(6)  2  East,  453. 
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general  contrd  preriously  possessed  by  the  Court  over  a        1846. 

nngle  Judge  acting  in  matters  pending  in  the  Court;  and,      q^^^^^^m 

oonaeqoently  that,  when  any  application  is  made  to  us,  we     "^  OOmu 

may  interfere,  either  by  virtue  of  our  general  jurisdiction,  or  SAMDmumu. 

that  g^ven  by  the  statute,  if  we  think  the  materials  before 

the  Judge  insufficient,  or  that  he  exercised  an  improper  dis-  p, 

creticm ;  and  further,  that  the  party  arrested  by  the  statute     ^''"oxey. 

may  use  affidavits  to  contradict  or  explain  those  on  which 

the  cnder  was  gianted,  either  by  denying  the  intention  to 

depart,  or  shewing  that  the  debt  was  not  due--a  course 

whidi  was  not  permitted  by  the  old  practice  of  the  Court; 

and  that  these  affidavits  may  be  answered  by  the  plaintiff  on 

diewing  cause.     In  addition  to  the  power,  a  right  is  given 

to  the  persoQ  anested  to  take  the  opinion  of  another  Judge 

as  to  the  pioprie^  of  his  dischaige,  this  opinion  being  again 

solgect  to  be  reviewed  by  the  Court  above.    Two  questions 

here  arisen  first,  whether  if  the  Judge  secondly  applied  to 

should  diffnr  from  the  first  on  the  same  state  of  fiusts  he 

his  power,  or  ought  to  order  the  pxisoner's  dischaige,  as 

upoa  an  appeal  to  the  Court ;  and  secondly,  if  it  should 

appear  an  fresh  affidavits  that  the  person  arrested  was  about 

to  quit  England  at  the  time  those  affidavits  were  made, 

dMagfa  it  is  not  clear  that  he  was,  or  even  should  it  be 

flhewn  that  he  was  not,  whien  the  order  was  made,  the 

Court  ought  to  discharge  him,  or  his  bail,  or  direct  the 

money  deposited  instead  of  bail  to  be  refunded.     We  are 

not  agreed  upon  these  questions,  and  it  is  not  now  necessaiy 

fi)r  UB  to  decide  them  in  disposing  of  the  two  cases  which 

we  have  taken  time  to  consider,  though  the  points  are  of 

practical  importance. 

In  Oraham  ami  OAers  v.  SandrinelK,  the  defbndant  was 
arrested  for  l,900iL,  by  order  of  Mr.  Justice  Erk,  which  was 
fimnded  on  an  affidavit  made  on  the  20th  of  October,  stating 
the  debt  sufficiently,  and  that  an  advertisement  had  appeared 
in  the  2¥»ief  on  the  15th  of  September,  of  an  edict  of  the 
Austrian  Consul  at  Smyrna  on  die  1st  of  August,  stating 

Y  2 
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1846.       the  defendant  to  have  absconded  from  Smyrna,  and  to 

Graham     ^^^^^  accused  of  the  crime  of  fraudulent  bankruptcy,  and 

and  Others    calling  on  him  to  appear  in  seventy  days,  and  offering  a 

Sandbinelu.  safe  conduct.     The  affidavit  stated  no  other  material  fact, 

and  merely  added  the  belief  of  the  deponent  that  the 
Talbot 
9.  defendant  would  shortly  quit  England,  unless  apprehended. 

BuLEELsr.  ^ftgj.  ^jjg  defendant  was  arrested,  he  applied  to  my  Brother 
Plate  to  set  aside  the  order  to  hold  to  bail,  and  all  subse- 
quent proceedings,  upon  his  own  affidavit  and  that  of  other 
persons,  as  to  his  intention  to  remain  in  England.  The 
learned  Judge  refused  to  make  the  order.  The  affidavits 
did  not  disclose  any  new  matter  against  the  defendant. 
In  the  form  in  which  the  summons  was  taken  out,  my 
Brother  Piatt  was  certainly  right  in  not  granting  an  order 
to  the  full  extent  asked,  because  the  writ  of  capias  certainly 
ought  not  to  have  been  set  aside.  Whether  he  was  right 
or  not  in  refusing  to  make  any  order  to  discharge  only,  on 
this  summons,  is  not  material  nmo;  because  we  are  all  of 
opinion  that  we  may  consider  that  my  Brother  EHe^s  order, 
and  the  affidavit  in  support  of  it,  are  before  the  Court,  and 
that  under  our  general  jurisdiction  we  have  a  power  to  g^ve 
the  defendant  relie£  We  all  think  he  was  wrong  in  making 
an  order  to  arrest  upon  such  an  affidavit  It  is  probable 
that  he  did  not  advert  to  the  circumstance  that  the  Austrian 
edict  was  to  appear  at  Smyrna  in  seventy  days,  and  that 
seventy  days  had  expired  before  the  application  to  him. 
Whilst  they  were  running  it  might  have  been  thought,  that 
as  an  Austrian  subject,  the  defendant  would  have  obeyed 
the  summons  and  gone  abroad.  The  order,  therefore, 
having  proceeded  upon  insufficient  grounds,  we  think  that 
the  defendant  should  be  discharged  out  of  custody,  and  we 
say  nothing  respecting  the  order  of  Piatt,  B. ;  but  this  dis- 
charge should  be  without  costs,  as  there  was  no  untrue 
statement  or  concealment  of  facts  on  the  part  of  the  plaintiflb. 

The  other  case  is  that  of  Talbot  v.  Bulkeky.    This  case 
is  not  pressing,  as  the  defendant  is  not  in  custody.    We 
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haye  carefully  perused  all  the  affidavits,  and  think  that  if  it        1846. 
were  not  for  the  matter  disclosed  on  the  affidavits  used  on      q^Zbau 
shewing  cause,  the  defendant  would  be  entitled  to  have  the    •^^  Otben 
depoait  returned;  but  these  affidavits  raise  a  question  on  8akdaiiiilu. 
which  the  defendant  has  not  had  any  opportunity  of  being 
heard,  viz.,  whether  he  has  not  since  the  arrest  broken  up  «. 

bis  establishment  and  gone  to  reside  abroad,  and  whether    ®^""'"^- 
this  be  the  feet  the  Court  wish  to  ascertain,  before  they 
decide  on  the  question,  whether  the  deposit  ought  to  be 
returned.     This  question  must  be  referred  to  the  Master. 

The  judgment  pronounced  is  that  of  my  Brothers  Akkrson, 
Phity  and  myself;  whether  the  Chief  Baron  agrees  with 
it  or  not,  I  do  not  know. 

Rules  accordingly. 


Haigh  v.  Pabd. 
{Cifram  Rclfe^  B.,  dtting  alone.) 

IN  this  case  the  plaintiff  brought  an  action  of  debt  for  Where  a 
woik  and  labour,  which  was  tried  before  the  Secondary  in  ^  debt  for 
London,  when  the  plaintiff  had  a  verdict,   leave  being  JJJJ^,")^ 
reserved  for  the  defendant  to  move  to  enter  a  nonsuit,  on  obttiDeda 
die  ground  of  the  insufficiency  of  the  evidence.     A  rule  waiefterwwdi 
was  afterwards  obtained  to  enter  a  nonsuit,  or  for  a  new  ||^^^{^*^iJ]^ 
triaL  and  the  Conrt  directed  it  to  be  absolute  for  a  new  orfer^jnd 

instead  of 

trial.    The  plaintiff,  instead  of  proceeding  to  try  the  cause  proceeding 
again,  commenced  in  forma  pauperis  a  fresh  action  in  he  eommenoed 
Msumpsit,  declaring  on  a  special  contract     The  defendant  Jj^fo^^^ 
thereupon  obtained  a  rule  calling  on  the  plaintiff  to  shew  puiperis  in 

,        ,  -.         .       ,  .         1       11  respect  of  the 

cause  why  the  proceedings  m  the  present  action  should  not  same  subject- 
be  stayed  until  the  former  action  for  the  same  cause  should  ^^^^|^t, 

be  disposed  of  declaring  on 

•  a  special  con- 

tract; the 
Govt  made  absolute  a  mle  to  stay  proceedings  in  the  second  action  until  the  former  was 
1  or  detflrmined. 
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1846.  Thomas  shewed  cause.  The  second  action  b  substantially 

different  from  the  first.  Instead  of  suing  in  debt  for  work 
and  labour,  the  plaintiff  has  sued  in  assumpsit  on  a  special 
contract  Besides,  the  defendant  might  have  put  an  end 
to  the  first  action  by  taking  down  the  cause  for  trial  by 
proviso. 

Greenwood^  in  support  of  the  rule.  The  two  actions  are 
brought  in  respect  of  the  same  subject-matter,  and  it  makes 
no  difference  that  the  form  of  the  action  b  varied,  or  that 
the  declaration  b  special.  Weston  v.  Withers  {a)  decided 
that  after  a  nonsuit  in  trespass  the  Court  will  stay  pro- 
ceedings in  the  second  action  between  the  same  parties  for 
the  same  cause,  until  the  costs  of  the  nonsuit  are  paid, 
notwithstanding  the  plaintiff  be  a  prisoner  at  the  time  of 
brining  the  second  action,  and  sue  in  form&  pauperis. 
So  where  a  lessor  of  the  plaintiff,  after  succeeding  in  eject- 
ment, has  recovered  in  an  action  for  mesne  profits,  the 
defendant  is  not  allowed  to  bring  an  ejectment  to  recover 
back  the  premises  until  he  has  paid  the  costs  of  the  former 
ejectment,  and  of  the  action  for  mesne  profits ;  LusKs  Prac 
796 ;  Doe  d.  Church  v.  Barclay  (b).  In  this  case  the  plaintiff 
should  have  discontinued  the  former  action  before  he  com- 
menced a  firesh  one,  and  then  the  defendant  would  have 
obtained  his  costs. 

RoLFE,  B. — ^The  rule  must  be  absolute  to  stay  proceedings 
in  the  second  action  until  the  former  has  been  discontinued 
or  determined.  In  Thrustaut  d.  Park  v.  TVaublesome  (c), 
the  Court  stayed  proceedings  in  an  ejectment  brought  in 
the  Queen's  Bench  until  the  plaintiff  discontinued  another 
ejectment  brought  before  that  action  on  the  same  title  and 
for  the  same  lands  in  the  Common  Pleas.  In  the  present 
case  the  two  actions  are  in  respect  of  the  same  subject- 
matter. 

Rule  absolute. 

(a)  3  T.  R.  511.  (c)  Andrews,  297. 

(6)  15  East,  233. 
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1846. 
^^-V ' 

kuxnr  v.  Bearcboft. 
1  HIS  was  a  nde  for  judinnent  as  in  case  of  a  nonsuit        A  defendmt 

tomoTefor 

AdXaon  riiewed  cause  upon  affidavit  that  the  cause  was  ]^^||^^ 
entered  for  trial  at  the  last  assizes  for  the  county  of  York,  ^"^i^^j^ 
but  was  struck  out  of  the  list  in  consequence  of  no  one  cause,  on 
if^iearing  either  for  the  plaintiff  or  defendant     The  attor-  on^  trUU 
nejrs  <m  both  sides  lived  at  a  distance  fiom  the  assize  town,  ouTofSelirt 
and  as  the  cause  stood  low  down  in  the  list,  thev  did  not  in  contequMice 
expect  it  to  come  on  so  soon  as  it  did,  in  consequence  of  pUmturnor 
some  of  the  previous  causes  being  struck  out    Upon  these  tt>Mffiiig. 
fiKSts  he  submitted,  that  as  the  defendant  did  not  appear  to 
claim  ft  nonsuit,  he  was  not  entitled  to  move  for  judgment 
as  in  case  of  a  nonsuit,  or,  at  all  events,  he  could  not  have 
the  costs  of  the  day. 

JLauA,  in  support  of  the  rule. 

Parks,  R — ^The  pliuntiff  has  not  proceeded  to  trial 
aooordii^  to  the  course  and  practice  of  the  Court,  but  has 
been  guilty  of  de&ult,  and  the  defendant  might  either  have 
instmcted  counsel  to  appear  and  have  the  plaintiff  called, 
(HT  he  mig^t,  as  he  has  done,  apply  to  this  Court  for  judg- 
ment as  in  case  of  a  nonsuit  The  affidavit,  however, 
discloses  a  sufficient  excuse  to  induce  us  to  discharge  the 
rule  on  a  peremptoxy  undertaking.  If  the  defendant  can 
shew  by  affidavit  that  any  costs  of  the  day  have  been 
inconed  in  consequence  of  the  de&ult,  he  ought  to  have 
them. 

PbbCubiam. 

Rule  accordingly. 


1846. 
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Foley  v.  Botfield. 


Wte«,  after  1  HIS  was  an  action  of  covenant  on  a  lease,  to  which  the 

Court  reoom-  defendant  pleaded  several  pleas,  upon  which  issues  were 

^eciil(»ie»  joined     The  cause  was  tried  before  JFUUams,  J.,  at  the 

7^^  1.  Stafford  Summer  Assizes,  1843,  when  a  verdict  was  found 

both  Murtiet,  for  the  plaintiff  on  some  of  the  issues,  and  for  the  defendant 
but  which  was  ,    ^ 

ncTwr  finally        on  Otners. 

SiJ^irf^the  ^  Michaelmas  Term  following,  R  V.  Richards  moved 
1^?'^*«.^   for  a  rule  to  shew  cause  why  the  verdict  should  not  be 

defimlt:  Sddf  '^ 

that  the  |^aiiu  entered  for  the  defendant  on  the  facts  proved,  and  also  on 
the' general  the  construction  of  the  lease  on  which  the  action  was 
SSeTwM^not    l>'^"gl^^     Talfourd,  Serjt,  also  moved  to  enter  a  verdict 

entitled  to  the   for  the  plaintiff  on  the  other  issues.     The  Court  recom- 

costs  01  the 

abortiTo  special  mended  that  a  special  case  should  be  stated,  and  the  counsel 

on  both  sides  assented.  The  plaintiff  drew  the  special  case, 
and  delivered  it  to  the  defendant,  who  took  no  further  step 
until  after  several  applications,  and  a  Judge's  order  to 
compel  him  to  setde  the  case,  when  he  returned  it  un- 
altered, together  with  the  draft  of  a  case  prepared  by 
himsel£  The  parties  being  unable  to  agree  upon  the 
settlement  of  the  case,  the  matter  stood  over  for  two  years 
and  a  half,  and  then,  upon  the  defendant's  suggestion,  the 
rule  was  restored  to  the  paper,  and  was  about  to  be  argued, 
when  the  parties  came  to  terms,  and  it  was  arranged  that 
the  plaintiff  should  retain  the  verdict  found  for  hiin  with 
reduced  damages,  and  the  defendant  his  verdict  on  the 
issues  found  for  him.  On  taxation,  the  Master  allowed 
the  plaintiff  the  general  costs  of  the  cause,  but  refused  to 
allow  him  any  costs  in  respect  of  the  abortive  special  < 


Whitmore  moved,  upon  affidavit  of  the  above  facts,  for  a 
rule  to  shew  cause  why  the  Master  should  not  review  his 
taxation.  [Pollochy  C.  B. — Unless  there  was  some  provision 
made  at  the  time  as  to  the  costs  of  the  special  case,  I  do 
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not  see  why  the  plaintiff  is  to  have  them  any  more  than 
the  defendant]  The  plaintiff  has  the  general  costs  of  the 
cause,  and  it  is  submitted  that  these  costs  are  part  of  the 
costs  in  the  cause,  as  they  arose  out  of  a  proceeding  recom- 
mended by  the  Court,  and  acceded  to  by  both  parties,  and 
which  were  rendered  abortive  by  the  defendant's  default 

PoLiiOCK,  C.  B. — ^They  are  clearly  not  costs  in  the  cause. 

Pabkb,  K,  Bolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  refused. 


Dahibls  v.  FiELDtNo  and  Another. 

i^ASE.     The   declaration   stated   that    the   defendants  ffinoethe 
heretofore,   to  wit,  on,  &c.,  not  liaving  any  reasonable  or  e.  iio^the 
pnbabU  came  to  believe  that  the  plaintiff  was  abou^  to  J«J«'^f« 
quit  England,  but  contriving  to  injure,  harass,  and  oppress  foraiidicioai 
the  "^^aantXSfahebff  maliciously,  and  without  any  reasonable  Ugt  felMhood 
or  probable  cause,  caused  and  procured  Sir  John  Patteson,  obu^Jdie 
Knt,  one  of  the  justices,  &c.,  to  make  his  certain  order  in  f^^'*  ^'^ 
writing  under  his  hand,  dated,  &c.,  in  an  action  of  debt  tnd  mmt 
then  pending  in  the  Court  of  our  Lady  the  Queen,  before  cmnttnoM' 
the  Queen  herself,  at  Westminster,  wherein  the  now  de-  i^  ^ 
fendant,  G.  Fielding,  was  plaintiff,  and  the  now  plaintiff,  ^IkmmI  or 
A.  Daniels,  was  defendant,  whereby  the  said  Sir  J.  Patteson     But  when 
duly,  and  according  to  the  form  of  the  statute  in  such  case  aiie^^^ 
made  and  provided,  ordered   that   the   now  defendant,  ^^^^j^J"*** 
G.  fielding,  should  be  at  liberty  within  a  fortnight  from  reMooaUe  or 
the  date  thereof,  to  issue  one  or  more  writ  or  writs  of  capias  forbeKvriD^ 

that  the  plun- 
tiffwuabont 
to  qak  England,  fahefy  and  maliciooslx,  and  without  reasonable  or  probable  canae,  caused  and 
prveuFtd  a  Jodge  to  make  an  order  for  the  plaintiff's  arrest :  Held,  that  after  verdict  the 


dedaratioo  mmt  be  taken  to  mean  that  the  order  was  procured  by  false  evidence,  or  by  means 
of  falsehood ;  tho  allegations  as  to  the  defendants  not  naving  reasonable  or  probabl< 
believing  that  the  pluntifT  was  about  to  quit  England,  being  njected  as  surplusage. 
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Daniels 

9. 

Febloiko 
and  AnodMr. 


into  one  or  more  difierent  counties,  as  the  now  defendant 
might  require,  against  the  now  plaintiff,  indorsed  to  hold 
the  now  pl^ntiff  to  bail  for  the  sum  of  143611  6s.,  pursuant 
to  the  said  statute;  and  thereupon  the  now  defendants^ 
afterwards,  to  wit,  on,  &c.,  and  within  a  fortnight  fix>m 
the  date  of  the  first  order,  to  wit,  on,  &c.,  fahehf  and 
maliciously,  and  without  any  reasonable  or  probable  cause, 
caused  and  procured  to  be  sued  and  prosecuted  out  of  the 
said  Court  of  our  said  Lady  the  Queen,  before  the  Queen 
herself,  under  and  by  virtue  of  the  said  order,  a  writ  of  our 
said  Lady  the  Queen,  called  a  capias,  against  the  now 
plaintiff,  indorsed  to  hold  to  bail  for  143621  6s. ;  and  there- 
upon the  now  defendants,  falsely  and  maliciously,  and 
toithout  any  reasonable  or  probable  catise,  sued  out  by 
colour  of  the  said  order,  a  writ  of  capias,  directed  to  the 
sheriff  of  Middlesex,  commanding  him  to  arrest  the  plaintiff 
until  he  should  give  bail  in  the  said  action  so  then  pending 
against  him,  or  until  he  should  otherwise  be  dischaiged  by 
due  course  of  law:  that  the  defendants,  pursuant  to  the 
said  order,  falsely,  maliciously,  and  toithout  reasonable  or 
probable  cause,  caused  the  writ  to  be  issued  for  1436il  6s., 
and  by  virtue  thereof  falsefy  and  maliciously,  and  without 
any  reasonable  or  probable  cause,  caused  the  plaintiff  to 
be  arrested  by  the  said  sheriff  by  virtue  of  the  said  writ, 
and  to  be  kept  in  custody  until  he  gave  bail  in  3000L  to 
procure  his  release.  Whereas  in  tnith  and  in  hd  the 
now  defendants  never  had,  nor  was  there  at  any  time  as^ 
reasonable  or  probable  cause  for  believing  that  the  plaintiff 
was  about  to  quit  England,  nor  had  he  any  such  intention. 
That  such  proceedings  were  had  in  the  said  action  that  it 
was  ordered  that  the  order  of  Patteson,  J.,  should  be 
rescinded,  and  that  the  writ  of  capias  should  be  set  aside, 
and  the  bail  bond  be  delivered  up  to  be  cancelled,  and  that 
the  defendant,  G.  Fielding,  should  pay  the  costs  of  and 
occasioned  by  the  arrest,  whereby  the  now  plaintiff  was 
wholly  dischaiged  from  the  said  arrest,  &c 
Plea,  not  guilty. 
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At  the  trial  before  FbUock,  C.  B.,  at  the  Middlesex       1846. 

StCiogB  after  Hilary  Term,  1846,  the  jury  found  a  verdict  DAmsLt 
far  the  plaintiff,  with  SL  damages. 


FlBLDOfO 


JKvtHi  obtained  a  rule  nisi  to  arrest  the  judgment,  against 
which 

Jervii  and  Mmfrey  shewed  cause  (a).  The  declaration 
tt  good,  at  least  after  verdict  The  gist  of  the  action  is 
the  malictoiisly,  and  without  reasonable  or  probable  cause, 
procuring  the  plaintiff  to  be  arrested,  not  the  improperly 
obtaining  ftmn  the  Judge  an  order  to  arrest  It  is  therefore 
unnecessary  to  all^  in  the  declaration  that  the  affidavit  on 
which  the  order  was  made  was  £Edse.  The  Judge's  order  is 
only  that  the  plaintiff  shall  be  at  Kberty  to  issue  a  capias, 
and  if  he  wrongftilly  avaib  himself  of  that  permission 
throDg^  malice  and  without  reasonable  or  probable  cause, 
he  ia  liable  to  an  action.  It  may  not  in  strictness  be 
nf  Iff  wiry  even  to  state  the  Judge's  order  in  the  declaration, 
or  at  least  only  to  state  it  for  the  purpose  of  shewing  that 
the  action  baa  been  properly  conceived.  In  case  for  a 
maUdoQS  proaecution,  it  is  not  necessary  to  allege  that  an 
information  was  laid  before  the  magistrate;  Oregary  v. 
DMy(ft);  MSUom  v.  Ebnare{c)\  Biggs  v.  Clay  {d).  In 
Saxom  ▼.  C!attk{e),  the  plaintiff  gave  the  defendants  a 
warrant  of  attorney  to  enter  up  judgment,  if  certain  costs 
dxmld  be  unpaid  within  four  days  after  the  Master  should 
hsnre  taxed  the  same.  The  defendants  procured  a  taxation 
ex  parte,  and  by  an  inccnrrect  representation  to  the  Master, 
obtained  finom  him  an  allocatur  for  more  costs  than  they 
were  entitled  ta  A  new  taxation  was  directed  by  a  Judge, 
pending  which  the  defendants  arrested  the  plaintiff,  and  it 
was  held  that  the  plaintiff  might  properly  sue  in  case  for  a 
malidons  arrest,  and  was  not  bound  to  declare  for  a  deceitfiil 

(a)  In  Trinity  Term,  1846.  (J)  3  N.  &  M.  464. 

(»)  8  C.  &  P.  749.  (0)  6  A.  &  B.  652;  S.  G.  1  N. 

(e)4a&P.456.  &P.661. 
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representation  to  the  Master.  EUee  v.  SmUh  (a)  is  also  in 
poinL  After  verdict  the  Court  will  construe  the  declaration 
80  ti  to  support  it,  and  the  meaning  of  it  is,  that  the  de- 
fendants, in  making  their  application  to  the  Judge,  knew 
that  they  had  no  reasonable  or  probable  cause  for  such 
application,  and  that  their  affidavit  was  fidse. 

Martin  and  CowUngy  in  support  of  the  rule.  The  decla- 
ration ought  to  have  alleged  that  the  defendants  imposed 
on  the  Judge  by  a  false  affidavit,  and  thereby  induced  him 
to  make  the  order.  The  foundadon  of  the  action  is  the 
maliciously  making  an  affidavit  which  the  defendants  knew 
to  be  false,  and  so  prevailing  on  the  Judge  to  act.  It  is 
consbtent  with  every  allegation  in  this  declaration  that  the 
defendants  thought  they  had  reasonable  and  probable  cause 
for  applying  to  the  Judge  to  grant  the  order;  and  though 
it  might  afterwards  turn  out  that  the  learned  Judge  was  in 
error  in  making  the  order,  still  the  defendants  would  not 
be  liable  if  they  induced  the  Judge  to  act  by  merely  stating 
fects  which  they  believed  to  be  true.  In  order  to  shew 
that  the  defendants  acted  maU  fide,  it  should  have  been 
alleged  in  the  declaration  that  the  defendants  obtained  the 
order  by  felsehood  and  fraud ;  JohmUme  v.  Sut^m  (6). 
Before  the  statute  1  &  2  Vict  c.  110,  the  Court  or  Judge 
in  authorizing  an  arrest  merely  acted  ministerially,  and  it 
was  the  practice  to  allow  an  arrest  upon  an  affidavit  of  debt 
made  by  the  plaintiff  himself  or  a  third  person.  The  arrest, 
therefore,  was  the  act  of  the  plaintiff.  Since  the  statute 
it  is  different,  it  is  the  Judge  who  orders  the  arrest  upon 
the  fects  laid  before  him.  The  words  <<  felsely  and  ma- 
liciously" in  the  subsequent  part  of  the  declaration  have 
the  same  meaning  as  in  the  former  part  [Rolfty  B. — The 
words  ''that  the  defendants  felsely  and  maliciously,  and 
without  any  reasonable  and  probable  cause,  caused  and 
procured  Mr.  Justice  Faiteson  to  make  the  order,"  &c, 
may,  after  verdict,  mean  that  they  induced  him  by  felse 
(a)  1  D.  &  R.  97.  (6)  1  T.  R.  544. 
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and  malicious  statements  in  their  affidavits.]  Those  words 
do  not  imply  that  the  Judge's  order  was  improperly  obtained. 
They  cited  Jackson  v,  Pe8Jied{a)\  Skinner  v.  Guntan(b); 
Saml  V.  Roberts (c)i  Chapman  v.  PickersffiU{d);  Harris  v. 
Goodwyn  (e). 

Cur.  adv.  vuU. 


1846. 


Dakibls 

9. 

Fielding 
tnd  Another. 


The  judgment  of  the  Court  was  delivered  by  (/) 
BoLFBy  B. — ^This  was  an  action  for  maliciously  arresting 
the  plaintiff,  and  holding  him  to  bail  for  a  sum  of  14Z6L 

On  the  trial  before  the  Lord  Chief  Baron,  at  the  sittings 
after  last  Hilaiy  Term,  the  plaintiff  obtained  a  verdict. 
The  Court  afterwards  granted  a  rule  nisi  for  arresting  the 
judgment,  which  came  on  to  be  argued  in  last  Trini^ 
Term,  and  we  took  time  to  consider  our  judgment  The 
declaration  states  that  the  defendants  not  having  reasonable 
or  probable  cause  to  believe  that  the  plaintiff  was  about  to 
quit  Ei^land,  fidsely  and  maliciously,  and  without  reasonable 
or  probable  cause,  caused  and  procured  Mr.  Justice  Paiieson 
to  make  an  order,  dated  18th  of  November,  1845,  in  an 
action  then  pending  in  the  Court  of  Queen's  Bench  against 
the  plaintiff,  at  the  suit  of  one  of  the  defendants,  by  which 
order  Mr.  Justice  Patteson  ordered  that  the  now  defendant 
diould  be  at  liberty  to  issue  a  writ  of  capias  against  the 
now  plaintiff,  indorsed  to  hold  him  to  bail  for  143611 ;  and 
thereupon  the  now  defendants  fisdsely  and  maliciously,  and 
without  any  reasonable  or  probable  cause,  sued  out  by 
colour  of  the  said  order  a  writ  of  capias,  directed  to*the 
dieriff  of  Middlesex,  commanding  him  to  arrest  the  plaintiff 
until  he  should  give  bail  in  the  said  action  so  then  pending 
against  him ;  or  until  he  should  otherwise  be  dischaiged  by 
doe  course  of  law.  The  declaration  then  goes  on  to  aver 
that  the  defendants,  pursuant  to  Mr.  Justice  Pattesoris  order, 
fidsely  and  maliciously,  and  without  reasonable  or  probable 


(a)  1  M.  &  S.  234. 

(&)  1  Wins.  Saand.  228  d,  6th  ed. 

(e)  I  Balk.  13. 

(iT)  2WU8.  us. 


(e)  2  M.  &  G.  405;  S.  G.  2 
Soott  N.  R.  459;  9  DowL  409. 
(/)  In  Michaelnuia  Vacation. 
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1846.  caose,  caused  the  writ  to  be  indorsed  for  1436iL  5«.»  and 
^^2JjJ^^  by  virtue  thereof  fiJsely  and  maliciously,  and  without  any 
9.  reasonable  or  probable  cause,  caused  the  plaintiff  to  be 

and  AnothflT.  airested  by  the  said  sheriff,  by  virtue  of  the  said  writ,  and 
to  be  kept  in  custody  until  he  gave  bail  in  300(M1  to  procure 
his  release — whereas  in  truth  and  in  tact  the  defendants 
never  had,  nor  was  there  at  any  time  any  reasonable  or 
probable  cause  for,  believing  that  the  plaintiff  was  about  to 
quit  England,  nor  had  he  any  such  intention.  The  decla- 
ration then  goes  on  to  state  that  such  proceedings  were  had 
in  the  action  that  it  was  ordered  that  Mr.  Justice  PattuarCs 
order  should  be  rescinded^  and  the  writ  of  capias  should  be 
set  aside,  and  the  bail  bond  should  be  delivered  up  to  be 
cancelled,  and  that  the  said  defendant,  G.  Fielding,  should 
pay  the  costs  of  and  occasioned  by  the  arrest — ^whereby  the 
plaintiff  was  wholly  dischaiged  fixmi  the  anes^  and  the 
proceedings  relating  thereta 

In  order  to  decide  on  the  validity  of  this  declaration  after 
verdict,  it  will  be  convenient  to  consider,  first,  what  the  law 
was  before  the  statute  1  &  2  Vict.  c.  1 10,  abolishing  arrest 
on  mesne  process;  and  secondly,  how  the  law  has  been 
affected  by  that  statute,  so  fiur  as  relates  to  actions  for 
malicious  arrests. 

The  arrest  before  the  statute  was,  in  actions  for  debt,  the 
mere  act  of  the  plaintiff  himself.  On  making  the  requisite 
affidavit  that  the  defendant  was  indebted  to  him  in  a  sum 
of  2QL  or  upwards,  the  plaintiff  obtained  his  writ  of  capias 
or  latitat  as  a  matter  of  course.  Nothing  was  required  in 
order  to  entitle  the  plaintiff  to  such  a  writ  but  the  affidavit 
of  debt,  the  truth  of  which  the  defendant  had,  in  that  state 
of  the  proceedings,  no  means  of  controverting*  The 
defendant  was  thus^  so  Jbr  as  die  arrest  was  concerned, 
entirely  at  the  mercy  (^  the  plaintiff.  If  the  plaintiff 
fraudulently  made  affidavit  of  a  debt  which  did  not  elirt, 
he  thereby,  without  the  intervention  of  any  other  authority, 
caused  an  injury  to  the  defendant.  And  it  followed  as  a 
necessary  consequence,  that  if  in  the  result  of  an  action  in 
which  the  defendant  had  been  arrested,  it  turned  out  that 
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die  debt  sworn  to  was  not  due,  the  defendant  had  a  right       1846. 
of  action  against  the  plaintiff  for  the  injury  caused  to  him    "^^^mvjB 
directly  by  the  wrongful  act  of  the  plaintiff.  <^* 

Such  being  the  state  of  the  law  before  the  passing  of  the  and  Another. 
1  &  2  Vict  c.  110,  the  declaration  for  a  malicious  arrest 
merely  stated  that  the  defendant  not  having  reasonable  qr 
probable  cause  of  action  against  the  plaintiff  for  the  amount 
for  which  he  afterwards  caused  him  to  be  arrested,  ma- 
liciously sued  out  a  capias,  and  without  reasonable  or 
probable,  cause,  procured  the  same  to  be  indorsed  in  the 

sum  of L  and  caused  the  same  to  be  delivered  to  the 

sheriff,  and  without  reasonable  or  probable  cause,  caused 
the  sheriff  to  arrest  the  plaintiff.  The  declaration  then 
proceeded  to  aver  the  prosecution  and  termination  of  the 
action  in  which  the  plaintiff  had  been  arrested,  and  that  in 
the  result  it  turned  out  that  the  sum  for  which  he  had  been 
anested  was  not  due,  and  the  injury  arising  from  tins  arrest, 
together  with  the  consequential  damage,  if  any  were  set 
forth  in  the  declaration^  constituted  the  ground  of  action. 

By  the  1  &  2  Vict  c.  110,  a  great  change  was  made  in 
the  law  relative  to  arrest  on  mesne  process,  and,  by  conse- 
quence, in  the  nature  of  the  action  for  a  malicious  arrest 
By  the  first  section  of  that  statute,  arrest  on  mesne  process 
is  abdished,  but  then  by  the  third  section  it  is  enacted,  that 
if  a  plaintiff  shall,  by  the  affidavit  of  himself  or  of  some 
other  person,  shew  to  the  satisfiEustion  of  a  Judge  that  he 
has  a  cause  of  action  against  the  defendant  to  the  amount 
of  20^  or  upwards,  and  that  there  is  probable  cause  for 
believing  that  the  defendant  is  about  to  quit  England^  then 
it  diall  be  lawful  for  the  Judge,  by  special  ord^^  to  direct 
that  the  defendant  may  be  held  to  bail  for  such  siun  as  the 
Judge  may  think  fit,  not  exceeding  the  amount  of  the  debt, 
and  thereupon  the  plaintiff  may  sue  out  a  writ  of  capias, 
according  to  a  form  given  in  a  schedule  to  the  act    By 
section  4  the  sheriff  is  directed  to  arrest  the  defendant  on 
such  writ  of  capias,  who  is  to  remain  in  custody  till  he  has 
given  bail  or  made  a  deposit  to  secure  the  debt  and  costs^ 
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as  he  might  have  done  under  the  former  statutes.  Section  5 
enacts,  that  this  order  for  arrest  may  be  made  at  any  stage 
of  the  proceedings ;  and  section  6  enables  the  party  arrested 
to  apply  to  any  Judge  or  to  the  Court,  for  a  rule  or  order 
on  the  plaintiff  to  shew  cause  why  he  should  not  be  dis- 
charged out  of  custody,  and  the  Judge  or  Court  may  make 
such  order  thereon  as  may  seem  just;  provided  that  any 
such  order  made  by  a  Judge  may  be  discharged  or  varied 
by  the  Court 

This  very  important  alteration  in  the  law  of  arrest  has  of 
necessity  materially  altered  the  nature  of  the  action  for  a 
malicious  arrest 

The  foundation  on  which  such  an  action  must  now  rest 
is,  that  the  party  obtaining  the  capias  has  imposed  on  the 
Judge,  by  some  teiae  statement,  some  suggestio  fiJn  or 
suppressio  veri,  and  has  thereby  satisfied  him  not  only  of 
the  existence  of  the  debt  to  the  requisite  amount,  but  also 
that  there  is  reasonable  ground  for  supposing  that  the 
debtor  is  about  to  quit  the  country.  But  how  will  it  be  if 
without  any  such  firaud  or  folsehood  a  plaintiff,  upon  an 
affida^t  foirly  stating  the  fiu^ts,  succeeds  in  satisfying  a 
Judge  that  the  defendant  is  about  to  quit  the  country,  and 
so  obtains  an  order  for  a  capias  to  arrest  the  defendant, 
even  though  he  may  not  himself  believe  that  the  defendant 
does  intend  to  quit  the  country?  If,  indeed,  the  party 
arrested  had  not  such  intention,  he  has  the  power  under 
section  6  of  making  a  substantive  application  to  a  Judge, 
or  to  the  Court,  praying  to  be  dischaiged  out  of  custody; 
and  this  will  be  done  as  a  matter  of  course,  if  the  par^ 
arrested  succeeds  in  satisfying  the  Judge  or  Court  that  he 
has  not,  nor  ever  had,  the  intention  imputed  to  him.  But 
such  a  dischaige  affords  no  ground  of  action  against  the 
party  at  whose  instance  the  party  discharged  has  been  held 
to  bul,  provided  only  that  the  original  order  of  the  Judge 
has  been  fairly  obtained.  It  is  essential  under  the  present 
statute  that  the  plaintiff,  in  an  action  for  a  malicious  arrest, 
lAiould  allege  falsehood  or  fraud  in  obtaining  the  ori^nal 


Daniels 
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order.     The  action  is  now  in  its  character  similar  to  an        1846. 

action  for  a  malicious  prosecution  on  a  criminal  charge, 

and  the  declaration  ought,  therefore,  in  analogy  to  the 

coarse  of  pleadings  in  such  actions,  to  state  what  the  false   ud  Another. 

charge  or  statement  was  by  which  the  Judge  has  been 

misled*    Now,  the  declaration  in  this  case  contains  no  such 

statement,  and,  indeed,  seems  throughout  to  be  framed  on 

the  erroneous  notion  that  the  gist  of  the  action  is  the 

arresting  by  the  defendants  at  a  time  when  they  had  no 

reasonable  or  probable  cause  for  believing  that  the  plaintiff 

was  going  abroad.     This,  as  we  have  already  explained,  is 

an  error. 

But  the  question  is  not  whether  this  declaration  would 
be  good  on  special  demurrer,  but  whether  it  is  good  after 
verdktf  and  though  it  is  certainly  very  informal,  yet  we 
think  that  after  verdict  it  will  warrant  the  judgment  for  the 
plaintiff.  It  alleges,  amongst  other  things,  that  the  defendants 
fabefy  procured  Mr.  Justice  Pattesan  to  make  the  order  for 
the  cafiaa.  The  expression  ^*  falsely  procured^^  when 
critically  examined,  is  scarcely  sensible.  But  after  verdict 
we  think  the  word  "falselv"  in  reference  to  the  context, 
must  be  taken  to  mean  by  false  evidencey  or  by  means  of 
falsehood;  and  then,  though  the  declaration  might  have 
been  bad  on  demurrer  for  not  setting  out  what  the  false 
evidence  was,  yet  that  is  an  omission  which  the  defendants 
might  waive,  and  a  good  cause  of  action  is  thus  stated, 
rejecting  as  surplusage  all  the  various  allegations  which 
occur  as  to  the  defendants  not  having  had  reasonable  or 
probable  cause  for  supposing  the  plaintiff  intended  to  quit 
the  country. 

For  these  reasons  we  think  there  must  be  judgment  for 
the  plaintiff. 

Judgment  for  Plaintiff. 


TOL.  IV*  Z  D.   &   L. 


338 


CASES  ON  POINTS  OF   PBACTiCB,  BXCH. 


1846. 


Wlier«  A  de- 
fendant dbUiat 
a  Judge*! 
order  to  post- 
pone a  trial 
OD  payment 
of  costs,  be 
should  senre 
an  appointment 
to  tax  with 
the  order ; 
and  where  he 
omitted  to  do 
so,  and  the 
plaintiff  treated 
the  order  as  a 
nullity,  and 
proceeded  to 
trial,  the 
Court  refused 
to  set  aside 
the  verdict 
so  obtained, 
except  upon 
payment  of 
costs  by  the 
defendant 


Waller  v.  Joy, 

M  HIS  cause  having  stood  for  trial  at  the  sittings  after  last 
Trinity  Teraiy  the  defendant  obtained  a  Judge's  order  to 
postpone  the  trial  on  payment  of  costs,  oa  the  ground  of 
the  absence  of  a  material  witness.  The  order  was  drawn 
up  and  served  on  the  plaintiiT,  but  no  notice  of  appointment 
to  tax  was  given,  whereupon  the  plaintiff  proceeded  to  trial, 
and  obtained  a  verdict,  the  defendant  not  appearing. 

A  rule  nisi  having  been  obtained  to  set  aside  the  verdict, 

Humfrey  shewed  cause,  and  argued,  that  as  tha  defendant 
had  not  given  any  notice  of  taxation,  or  made  any  appoint* 
roent  for  that  purpose,  the  plaintiff  was  at  liberty  to  treat 
the  order  as  a  nullity,  and  proceed  to  trial. 

Lush,  in  support  of  the  rule,  contended  that  it.  was  dear 
fix>m  the  affidavits  that  the  defendant  was  ready  to  pay  the 
costs^  and  that  it  was  not  re4iui8ite  that  he  abould  give  a 
notice  of  taxation  at  the  time  be  served  the  order,  inasmuch 
as  he  might  be  vrilling  to  pay  without  incurriiq;  the  eagtense 
of  taxation. 


Par&b,  B. — The  plaintiff  was  perfectly;  regnlan ,  The 
cause  being  set  down  for  trial,  the  defendant,  ai^  a  fevour, 
obtains  a  postponement  upon  the  terms  of  paying  casts. 
It  was  therefore  his  duty,  at  the  time  he  served  the  order, 
lo  serve  the  plaintiff  with  an  appointment  to  tax  the  costs. 
The  rule  will  be  absolute  on  the  defendant  bringing  into 
Court,  within  a  week,  the  costs  of  the  day,  together  with 
the  costs  of  this  application;  otherwise  the  rule  will  be 
discharged  with  costs. 


Per  Curiam. 


Rule  aec^rffingly. 
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Chantlbr  and  Wife  v.  Lindsey  and  Wife. 

CyASE  by  the  plaintifis  George  Chander  and  Maria  Ms  in  tn  acdon 
wife,  fcfr  slander  spoken  of  the  said  Maria.  J[a  wife  for 

Plea:  that  the  plaintiff  Maria  was  not  the  wife  of  the  jJjfe'Y "J^i*** 
plaintiff  George,  modo  et  fermft.  that  ibe  is  not 

«        •  1    J  .      .         -  ,  ,  .      the  wife  of  th* 

Special  demurrer,  asngning  for  cause  that  the  matter  m  piatntiff;  it  a 
the  plea  is,  if  true,  matter  in  abatement  of  the  plaintift'  f^  ^^^  ^ 
action,  and  not  in  bar  thereof 

Patenon,  in  support  of  the  demurrer.  This  defence 
flboidd  have  been  pleaded  in  abatement,  and  not  in  bar  of 
die  action.  "  A  ptM^t^f  the  pluntiff^  coverture  is  matter  of 
abatement  Ctoljr;  its  effect  being  to  gire^  a  better  writ,  and 
the  principle  will  equally  apply  to  this  case;  Where  in 
trespass  by  husband  and  wife  for  an  assault  on  the  wife,  the 
defendant  j]ffeid^^*ri8C  gCdIty,  and  attempted  to  give  in 
evidence  under 'tMt  |>tea^4iiat  the  man  had  a  former  wife 
still  living,  I^^/C.  J.,  re^ftMd  to  allow  it,  and  said  the 
defence  might  have  been  pieced  In  abMementi  Dichmsok 
and  Wife  v.  Doris  (a).  In  Bae.  Ahr.  trt'*'i4»A/«*l««r  (G> 
it  is  said, ''  if  a  writ  be  brought  by  A.  and  B.  as  batt>n  and 
feme,  whereas  they  were  not  married  until  the  suit  depended, 
die  defendant  may  pleftd  %fi  ^fffidlE^iufit^iif  >  for  though  they 
cannot  have  a  writ  in  any  bffleFfortn,  yet  ^hto'writ  shall 
abate,  because  it  was  felse  wlftW'  sii^  otit*^  Also  iu  dmk 
Dig.  dt  ''AbaJtementr  (E  ft%  If  ig^tlki^'laid  down,  "^so  ifa 
an  acdon  by  husband  and  Mf<$^lf^tttfy'%«' fended  that  sh^ 
was  not  covert  at  the  day  of  the^Writ'^i^^ased,"*  <^or  thAt 
they  were  never  married.*  BendUx  v.  WiiSumim  (B)^d^cideA 
that  the  coverture  of  the  plaintiff  cannot  be  pleaded  m  hat 
to  an  acdon  of  covenant  on  a  deed  made  between  the  de* 
fendant  and  plaintiff.    In  AUen  and  Wife  v.  Grey(c\  a  plea 

(a)  1  Stra.  4S0.  (e)  1  Comb.  131 ;  S.  C.  1  Show. 

(&)  13  M.  &  W.  97 ;  S.  C.  ante,      50 ;  2  Salk.  437. 
vol.  1,  p.  450. 

E  2 


V. 
LiNOSEY, 
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1846.  of  "  ne  unques  accoaple  in  loyal  marriage'*  wai  adjudged  ill, 
Chantler  ^^^  *  respondeat  ouster  awarded.  But  per  J9fo&,  **a  pleii 
that  they  were  not  married,  or  not  covert  in  marriage,  would 
be  good.**  The  judgment  of  respondeat  ouster  shews  that 
in  that  case  the  matter  was  pleaded  in  abatement,  and  not 
in  bar.  In  trespass  by  wife  alone  for  injury  done  to  her 
property  dum  sola,  the  defendant  must  plead  the  coverture 
in  abatement,  and  not  in  bar;  Mihur  v.  M!ilnes(a),  In 
this  case  the  right  of  action  is  in  the  wife  alone,  and  the 
husband  is  merely  joined  for  conformity. 

Peacock,  contra.  This  is  a  good  plea  in  bar,  for  unless 
the  plaintifiB  are  married,  they  cannot  maintain  the  action* 
The  cases  which  have  been  cited  with  respect  to  the  cover- 
ture of  a  plaintiff  do  not  apply,  mnce  a  plea  of  coverture 
does  not  shew  that  no  action  is  maintainablie,  but  only  gives 
a  better  writ.  The  dictum  of  Pratt,  C.  J.,  in  the  case  of 
DickinMon  v.  Dams  {h),  as  nep6rt^  in  Camberhach,  b  not 
found  in'  the  reports  of  the  same  casci  in  Shower  and  SalhM; 
and  it  is  probable  tfaat  tti^  Judge  may  have  tMud,  not  that  die 
defence  dughf 'to  bai^  been  j^leaded  vtiitbatemmt,  but  thkt 
it  ought  to  hai^  been  pleaded  speeiaBy.  This  plea  treverMs 
a  material  allegation'  ifa  the  detlaration>  and,  if  found  for 
the  defendants,  would  determine  the  right  to  bring  the 
action.  It  is  similar  to  a  traverse  of  the  title  of  plaintiib 
who  sue  as  assignees  or  executors.  If  the  plaintifis  are  tiot 
married,  they  cannot  join  in  an  action  for  a  wrong  done  to 
one  of  them ;  they  are  therefore  bound  to  make  out  their 
title  if  traversed* 

Paterson  was  heard  in  reply. 

Cur.  adv.  mifc 

Pollock,  C.  B.,  delivered  the  judgment  of  the  Court — 
This  waa  an  action  by  a  husband  and  wife,  the  husband 

(a)  3T.  R.  627.  '    '     "' 

(b)  1  Comb.  131 ;  S.  C.  1  Show.  50;  2  Salk.  437. 
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bimog  beeo  joined  finr  the  sake  of  conformity.    The  plea        1846. 
mft^  that  thetplaintiff  Maria  was  not  the  wife  of  the  plaintiff    ohamiuui 
Geoige.    To  this  plea  there  was  a  demurrer;   and  the  *• 

JLtIM  OSS  Y* 

qocstion.is,  whether  in  an  action  by  husband  and  wife  the 
pfi^flfOt  plea  is  a  good  plea  in  bar^  or  whether  it  ought  to 
be  a  plea,  in  abatement  We  think  it  is  a  good  bar,  as  it 
vbiewi  ihat  the  person  who  sues  as  husband  has  no  right  to 
sue  at  alL     Our  judgment  will  therefore  be  for  the  defend- 

Judgment  for  the  Defendants. 


O'Bribn  v.  Bbtant  and  Others. 

IOaSE  for  libeL  The  declaration  set  foAh  the  libeU  which  A  decUnUon 
waa  headed  'VBoyal  Westenfi.Yfott  Club;  ^pulnion  of  ^  the  plain- 
two  joembero;"  and  the^libelrt^n  sUted,  that  the  two  ^^^ 
membeiB  had  been  suspected.  o(  cheatinfl^<  nt  cards:   that  into  a  dob, 

and  ffa^e  a 

aoqpaeioiibad  led  toHiqMir;}.aiKl.the  inquiry  bad  resulted  crack  enter. 

i*  tbe  expulajon  from  jt^ei  cjk^b  of  the  two  suspected  persoos.  few  days  ^ 

The  deckMation  then, set  Soffth  the  remaiader  of  the  libel  ^^ebcte?- 

aa-lbKowa:: — ^  A  short  time  since  a  person  (meaning  the  that  he  was 

|»lauitiff)  known  now  to*  be  a  confe<^ate  of  the  ejipelled  blackballed; 

-jMurties^  sought  admission  into  the  ejub,  (meaning  the  said  SeMxtmom. 

Bujial  Western  Yacht  Club),  his  name  was  O'B.;  (meani^  i'S  thaf'***'' 

thereby  the  plaintiff*)     He  (meaning  the  plaintiff)  gave  a  some  of  the 

crack  entertainment. a  few  days  before  he  was  to  be  elected  bad  to  lament 

a  mciaber  of  the  said  Royal  Western  Yacht  Club  as  he  iw/'?j^ 

thought,  and  his  (meaning  the  plaintiff's)  party  was  graced  o^.his  enter. 
by  almost  all  the  rank  and  fashion  of  the  neighbourhood.      Plea,  that 

He  (meaning  the  plaintiff)  was  going  to  make  his  (meaning  g^d^niy  )en 

the  plaintiff's)  entrance  into  the  club  (meaning  the  said  Jjftown*^ 

Royal  Yacht  Club)  in  grand  style ;  two  or  three  days  after,  leating  divers 

tradesmen 
to  whom  he 


money  nopaid :  Htid^  that  the  plea  was  bid,  inasmuch  as  the  libel  imputed  a  firauduleut 
«  of  creditors,  and  the  plea  only  stated  something  whidi  was  hot  neCMsarily  fraudulent, 
•ad  was  not  arerred  to  be  so. 
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1B46. 

^— V — ^ 

CBaiEN 

Bbyant 

ind  Others. 


he  (meaning  the  plaintiff)  stood  the  ballot,  and  he  (meaning 
the  plaintiff)  was  blackballed ;  the  next  morning  he  (meaning 
the  plaintiff)  bolted,  and  some  of  the  poor  tradesmen  had 
to  lament  the  fiishionable  character  of  his  (meaning  the 
plaintiff's)  entertainment,  and  the  great  desire  he  (meaning 
the  plaintiff)  bad  fbrdisj^layi 

The  defenAiots  pleaded^  jcBtification  that  the  plaintiff, 
tm,  &C.,  gave  an,  entfeftainHieat,  at  whidi  many  persons  in 
the  neighbourhood  of  Pijmouth  attended:  that  two  or 
three  dajs  afterwards  he  was  blackballed,  and  that  on  the 
following  morning  he  saddeoly  left  and  qtdtted  the  town 
amd  nrighbourhood  of  Plymouth,  leaving  divers  of  the 
tradesmen  of  that  town  and  neighbourhood  to  whom  he 
owed  divers  sums  of  money,  to  wit,  T.  T.,  W.  &,  and 
Messrs.  R.  &  H.^impa]d. 

Special  demurrer,  assigning  for  causes  (amongst  others) 
that  whereas  the  libel  alleged  that  **  the  plaintiff  boUedy  and 
some  of  the  poor  tradesmen  had  to  lament  the  fashionable 
character  of  his  entertaiDment,"  it  was  not  a  justification  of 
that  averment  to  plead  merely  that  the  plaintiff  left  and 
quitted  the  town  and  neighbourhood  of  Plymouth,  leaving 
divers  of  the  tradesmen  of  that  town,,  and  neighbourhood 
to  whom  he  then  owed  divers  sums  of  money  unpaid. 


Lushf  in  support  of  the  demurrer.  The  plea  does  not 
justify  the  libellous  matter.  The  imputation  against  the 
plaintiff  is,  that  being  insolvent,  he  suddenly  left  the  town 
of  Plymouth,  and  defrauded  his  creditors.  The  term 
**  bolting"  is  used  to  express  a  departure  for  the  purpose  of 
cheating  the  tradesmen  employed  in  getting  up  the  enter- 
tainment alluded  to,  but  it  is  consistent  with  the  language 
of  this  plea  that  the  creditors  assented  to  the  plaintiff 
quitting  the  town,  and  were  willing  to  give  him  credit; 
or  it  might  be,  that  the  creditors  were  paid  an  hour  after 
the  plaintiff  left,  with  money  which  he  gave  to  his  servants 
to  discharge  the  debts ;  or  the  plaintiff  might  have  left  as 
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in  the  plea,  and  returned  the  next  day  to  pay  the 
oieduefB* 

(TmomoM^  eootra.  The  plea  in  substance  justifies  the 
imputations  contained  in  the  libeL  It  is  not  necessary  to 
go  dnroogh  the  whole  libel,  and  justify  every  single  wor4 
[J%ri^  B.~Tbe  libel  charges  a  fraudulent  evasion  of 
credrtara»  but  the  plea  only  states  that  the  plaintiff  suddenly 
^left  and  quitted"  die  town,  which  he  might  have  done  with 
a  perfe<nly  innocent  intent]  The  plea  taken  altogether 
means  tbat  the  plaintiff  left  the  town  in  order  to  avoid  his 
crediton:^^  >^[ParAr,  & — <<  Quitting"  the  town  is  not  the 
ssme  as  ^  bolting.'  This  plea  v^uld  be  proved  by  shewing 
that  the  (ffiaiptiff  ^ent  out  of  town,  and  returned  the  neati 
day  and  paid  his  debts.  The  defendants  had  better  amend.] 


1846. 

* — V ' 

O'BBziir 

V. 

Bryamt 
•adOtben. 


Amendment  accordingly. 


O'Bbien  9.  Clbbient. 

f^ASE  for  HbeL     (The  declaration  set  forth  the  libel  as  in  A  declaration 

the  preceding  case  of  O'Brien  v.  Bryant.)  [jlt  *^J  Jj^^ 

The  defendant  pleaded  in  justification  of  this  part  of  the  ^"^^* 

declaration  as  follows: — That  before  the  time  of  the  com-  into  a  club, 

mitting  of  the  said  grievances,  to  wit,  on  the  said  1st  of  entertainment 

October,  plaintiff  then  being  at  Plymouth,  to  wit,  in  the  Jeforelbe  wa» 

county  oif  Devon,  cave  an  entertainment  to  and  invited  J^^be  elected. 

•'  ^  ,  That  on  the 

divers,  to  wit,  one  hundred  persons  to  eat  and  drink,  and  next  morning 

then  and  there  gave  and  furnished  to  the  said  last  mentioned  thatsomeof  the 

persons,  divers   rich   and   expensive  meats,  drinks,  and  ^^J^f^T 

luxuries  before  then,  to  wit,  on  the  day  and  year  last  lament  the 

aforesaid,  bought  on  credit  by  plaintiff  of  and  firom  divers  character  of 

his  entertain- 
ment 
Flea:  that  the  pluntiff  did  suddenly  loaTe  and  quit  the  town,  without  paying  debts  contracted 

bf  bim  witb  4ivtr»  pertona  in  the  town,  with  intent  to  defraud  and  delay  them,  wherel^  the  said 

persons  remained  unpaid :  Held  bad,  for  not  stating  the  names  of  the  persons  allctged  to  have 

been  defrauded. 
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\M6.  persons  at  Plvmouth.  aforesiadL  And  4efeDdant  farther 
says,  that  afterwards  and  before  the  committing  of  the  said 
grievances,  to  wit,  on  the  10th  of  October,  1845,  plaintiff 
was  by  his  own  consent ,  and  at  hia  wish  ballQtted  for^  and 
was  a  candidate  for  admission  into  a  club  and  association  of 
persons,  called  The  Royal  Western  Yacht  Club,  and  that 
ibe  plabtiff,  at  the  said. ballot  for  election  into  the  said 
club,  was  not  elected  into  the  said  dub,  but  was^  to  wit^  on 
the  day  and  year  last  aforesaid,  blackballed  (that  is  to  say 
rejected)  and  refused  admission  into  the  said  club  by  the 
members  thereofl  That  the  next  morning  after  the  said 
ballot  had  taken  place,  to  wit,  on^  &c.,  the  said  credit 
having  then  expired,  the  plaintiff  did  suddenly  leave  and 
quit  the  town  of  Plymouth  aforesaid,  where  he  had  been 
so  residing,  without  paying  and  discharging  every  one  and 
all  of  the  debts  contracted  by  him  the  plaintiff,  with  divers 
persons  in  the  said  town  of  Plymouth,  and  without  notice 
to  all  the  said  last  mentioned  persons,  and  with  intent  to 
deft*aud  and  delay  some  of  the  said  last  mentioned  persons, 
whereby  the  said  last  mentioned  persons  so  not  receiving 
notice  as  aforesaid,  remained  from,  to  wit,  the  day  and  year 
last  aforesaid,  unpaid  and  defrauded. 

Special  demurrer,  assigning  for, cause  (amongst  others) 
that  the  defendant  had  not  set  forth  or  disclosed  by  iiis 
plea,  arty  particular  person  or  persons  who  were  defrau'^ed 
or  delayed. 

Lush,  in  support  of  the  demurrer.  The  plea  ought  to 
have  stated  the  names  of  the  tradesmen  who  are  alleged 
to  have  been  defrauded  by  the  plaintiff.  In  Newman  v. 
Balky  (a)  it  was  held,  that  a  plea  justifying  slander  of  the 
^alntiilp  ds  a  justice  of  the  peace  in  pocketing  fines  of 
prisoners  whom  he  bad  convicted,  should  state  the  names 
of  the  parties  convicted,  and  also  the  names  of  the  persons 
ft*om  whom  the  plaintiff  received  the  fines.     The  case  of 

(a)  2  Chit.  Rep.  665. 
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J^Afuon  V.  Siuart{a)  is  to  the  same  effect     [He  was  then        1846. 
•topped  by  the  Court]  'o^iJIJj' 


C  Clarif  contra.  The  plea  need  not  be  more  specific 
than  the  declaration,  which  merely  states  that  some  tradesmen 
had  to  lament  the  fiishionable  character  of  the  plaintiff's 
entertainment  In  Newman  ▼.  Bailey  there  was  a  distinct 
charge  that  the  plaintiff  had  taken  certain  fines  which 
belonged  to  the  King.  IParke,  B. — The  names  of  the 
tradesmen  defrauded  ought  certainly  to  be  stated,  otherwise 
the  plaintiff  might  be  deprived  of  the  means  of  answering 
the  imputation.  This  is  not  like  the  case  of  a  conspiracy, 
where  the  gist  of  the  offence  is  the  conspiracy,  not  the 
cheating  of  particular  individuals.  The  plea  must  be 
amended  in  that  respect,  otherwise  judgment  for  the 
plaintiff.] 

Amendment  accordingly. 

(a)  1  T.  R.  748. 


V. 

Clbmsnt. 


Hall  v.  Storey. 

Assumpsit  for  goods  sold  and  delivered.    Plea,  never  In  an  action 
indebted  except  as  to  1/  5$.,  and  as  to  that  sum  payment  t^  pi^uff  ' 
«to  Court.  ^.td-    ' 

At  the  trial  before  Cresswell,  J.,  at  the  last  Durham  undertaking 

,        * .  ,  to  ffivo  nia« 

Assizes,  it  appeared  that  the  action  was  brought  to  recover  tenal  eridenoe 
the  price  of  provisions  supplied  to  the  defendant  and  others  ^  Dui^^!^ 
on  his  account   The  plaintiff,  who  was  bound  by  an  under-  f*^®  "*  *^'- 
taking  to  give  material  evidence  in  the  county  of  Durham,  written  bj 
in  order  to  satisfy  the  undertaking,  gave  in  evidence  a  admitting  part 
letter  written  by  the  defendant,  and  posted  at  St  Helens'  ^hl^hfittS' 
Auckland^  in  the  county  of  Durham,  and  received  by  the  I?"?^*®^!? 

received  in 
Yorkshire : 
Htld  suiBcient  to  Mti&fy  the  undertaking. 
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I B46.        pkintiff  At  lliirsk,  in  Yorkshire.  Id  this  letter  the  defeodatit 

%.  '  r-' 

^^^^]^     denied  owing  any  money,  except  on  aoeo«M  of  the  goods 
V-  supplied  to  himself,  amounting  to  501^  which  he  stated  he 

was  willing  to  pay.  On  die  part  of  the  defendant  it  'was 
submitted,  that  this  letter  was  not  material  etidence  in 
the  coun^  of  Durham;  The  jury  having  found  for  the 
pUantitti  the  leanied' Judge  restnred  leave  for  the  defendant 
tcr  move  to  enter  k  aon^l^n  tha(  ground. 

JF.  H.  Watson  now  moved  accordingly.  The  material 
evidence  in  support  of  die  pkuntiff^  tu^e  was  the  admission 
contained  in  the  letter,  but  that  has  no  efiect  until  the 
letter  i^eadies  its  place  of  destination  in  Yorkshire. 
\Paarhii  B. — ^There  was  a  publication  in  Durham.]  The 
letter  merely  bore  the  Durham  postmark.  {AldersoUj  B. — 
In  The  King  v.  Burdett  (a),  it  was  held  that  the  delivery  of 
a  sealed  letter  conttRniiig  a  lihel)  al  the  Post  Office  in 
Lejk^esteishire,  amoupjt^to  a-rf^ij^tication  of  the  libel  in 
that  coun^O  ^T^at,  wss^^l^e^^fiqe.  of  an^  indictment  iox 
composing  and  publisbix^  ^MI^V  ^  ^^  ^^  ^^^^^  goods  or 
an  invoice  had  b^en  sent  from  Durl^am  to  Yorkshire,  that 
would  have  been  eyidei|cq».,b^t.  tlie  letter  is  no  admission 
until  it  arrives,  .ifj  yor^dbjure,  [AJderson,  B. — Suppose  ^he 
de^dant  bad  ^^ooj^^jp  ji^  (y>upty  of  Durban^  an^  had 
nu^  an  a^p^issloQ  .^jC|roai^  ^e  .water  wbich  forpas  the 
bpifp4ary  to  tlie  jpl^ui^fl[  .in  Yorkshire,  would  not  that  l\ave 
been  .evidence  i][(,L|urI^^?  Here  the  admission  js  made  in 
Durham,  and  receiyfyi,in  Yorkshire.]  Such  an  admission 
would  not  aatirfy  tl^e  undertaking. 

Pabke,  B. — There  is  a  case  of  Gilling  v.  Dugan  {b) 
where  the  defendant  bought  goods  of  A.  at  Southampton, 
which  were  sent  to  him  at  Souths^a,  in  Hfunpshire,  two 
months  afterwards;  the  plaintiff  (for  whom  it  appeared 
that  A.  as  agent  had  made  the  contract)  sent  the  defi^dant 

(a)  4  B.  &  A.  95.  {h)  1  C.  B.  S. 
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a  duplxMUe  invmce^  lociDaod  in  a  letter  posted  m  MiidUeea.       ^^^^ 
^  veply*  the  d^endaol  di^daiIned  all  knowledge  of  the       lUuuT^ 
plaintiff^  biit^  adiiikte€t><lber^ocitniet  wkh  A,,  and  expreaped      g^o*' 
bos  wiUingDcaato  pa^the  plaintiff,  provided  A.  antborized 
him  so  (o>fEk^  and  itifwaa  held  that  these  letters,  an  agentj 
bcoDg' proved,  weprer  aofficmt  to  satisfy  the  plaintiff's  und«p^ 
takine  to  ^giteidsiateriil  evidence  m  Middlesex,    Seiitfe 
the  defendant  postS'Jus  aduussioDof  tbe  debt  ia  Durham* 
There  ought  to  be  no  role. 

Ai«maeoM5  Bi#  and  Row^  BL^  ooboined. 

;  Rule  reftised  (a), 
(c)  SeeC1biJbT^2>MH/M,«iilv,  vol.a,p.6l8|  S.C.  2  C.  B.7S4. 


PlUUNOTQir  o.  GooKS« 

C/ASE  against  the  sheriff  of  Yotfaftiire  for  extortion.  The  i  Vict. 
The  declaration  stated  id  the  usual  form  fhat  the  plaintiff  h^^^^ilsi^  the 
recovered  judgment  agAinsrf  one  Beaumont  for  600£  debt,  »««»»«**><» 
and  ZL  \0s.  dainagekV  'that  he  issued  a  fieri  facias  directed  sheriffiioii 
to  the  sheriff  of  Yorkshir^;  indorsed  to  levy  304/1  10^.,  and  processThas 
interest  on  303£  10k,'5t^i&  per  cent  per  annum  from  the  ^Jj  JJ^^^ 
6th  day  of  February,   1842,    till  paid,  besides  sheriffs^  [moSlTb^ 
poundage,  oflBcers^  fees,  costs  of  levying,  and  all'  other  the  29  EUi. 
incidental  expenses.     By  virtue  of  which  '^id  writ*  the  i^n^  for  inch 
defendant  so  being  sheriff,  seized  and  took  in  execution  JJ|^^„ft^ 
divers  ffoods  and  chattels  of  the  said  Beaumont,  and  then  declare  upon 

_     ,        °  .  _,  ,  .     ,  thesututeof 

levied  a  certain  small  amount  thereupon  and  thereout,  to  Eliubeth. 
wit,  the  amount  of  28/.  10*.     Yet  the  defendant  so  being  Jl^Um^n 
sherifl^  not  regarding  his  duty  as  such  sheriff,  nor  the  the»tatuteof 
statute  in  sucfi  case  made  and  provided,  and  passed  in  the  most  plead 
reign  of  her  Majesty  Queen  ^Elizabeth,  afterwarde^,  to  ^it,"  defeno^^  ° 

b  :■.      ■       -y    ^  ■      '■  A  declaim- 

tion  on  the 
Matofti  oTElitabeth  atated  that  the  defendant,  by  colour  of  his  office^  took  fcRPteecutinp^  a  writ  a 
large  sum  of  money,  to  wit,  16/.,  being  a  larger  recompence  than  by  the  laid  statute  is  limited, 
that  is  to  say,  a  large  sum,  to  wit,  15/.  more  than  is  by  the  said  act  limited,  whereby  the  plaintiff 
is  damaged  to  the  amount  of  151  H§ld  bad  on  speciu  demurrer. 
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(^46.       qp,  &0.9  bjF  reason  ^n^  cplpui:  of  bis  aaid  offio^  of  sheriff  .pf 
^Jjj^JJJ^   ^^e  said  county  pf  York^  wi:ongftillyy  illegally,  wd.qppres- 
<*•  i^yely  bad,  received^  and  took  of  and  jErom  the  now  plaintiffj 

fpr  the  serving  and  executing  of  the  8i44)^^^^^^^°a  ^  I^'IB^ 
f un»  pf  money,  to  wit|.16Z.,  the  same  stujn  beii^  a  lai^r^ 
iporp,  and  other  qonsideration  and  recpmpenc^^tban  in.th^ 
sw^e  statute  wa^  and  is  UipiiLf^  and  appointed  in  that 
behalf,  of  and  for  the  said  sum  jsp  leided  as  afc^resaid,  that 
is  to  say,  a  large  sum,  to  wit,  the  sum  pf  15L  ppre  than  in 
thjs  said  aqt  ia  limits  and  appointed  in  th^t  behalC 
Whereby  thp,  pl,aipti|f ,  i^  49^9g^ :  wl  agg^ey^^  ( to,  th^ 
^ount  of  the  ^4?^"^  ^f]^^  pontra^y.^o  t[he  form  pf  thp 
Bifi/^^9Uiii}tpJn  8uc)i  (;ii^.i;n{^e  and  provided^, 

Special  dfsipjijirrer,  ftssigi^ing  -fo^^^qae%  an[ipi^^.jO|,^^r^ 
that  the  breach  is  too  general  in  this,  to  wit,  that  it  does 
not  i@tppe^  b(^w  much^  ^e, .^^ifipnd^nt  top^  f^r  poundi^, 
aod  ln9\Y.muplji  foir,  P^^^^^^^Prjii^PP!^;*  apd  how  much  for 
in^(^jat,a]  e^peQseq;.jtI^  tl^p  s^  breach /leai^s]t  uncert^i^ 
^)^at  copsidep^tion.^fl  r^coptipence  ought  te  have  been 
alfpwed  to  a;;Kl  ^en  by  th|^  defendant :  that  the  defendant 
cfuinot  take  issu^  upoi]^  the  first  breach  without  referring  to 
A  J[^J  ^^^  deltermination  of  the  question  pf  law«  whether 
t^e  flefendant  has  taken  more  than  by  law.  if  allowed;, 
nor  does  it  appear  how  the  sum  of  IL  admUted  by  th/s 
c|ec)^ation  to  be  payable  to  the  defendant,  is  .composed,  or 
f^r  wbat^  besides  ppund^ige^  the  same  is  so  payable.:  Jth^t 
th^  breach  is  repugnaiit  i^  this,.that  althppgf^  it  appef^^ by 
the  declaration  that  fhe  defendant  was,  by  tbc^prp virions, pf 
the  statute  passed  in  .the  reign  of  her  late  Majei^ty  Queen 
Elizabeth,  entitled  to  the  sum  of  1/.  85.,  the  breach  9tatea 
oj  sets  forth  by  necessary  implication^  that  the,  (jlefef^la^ 
was  only  entitled  to  receive  IL:  that  it  is  nptj^ted,  |ior 
do^s  it  appear  with  sufficient  certainty  in^or.{>y  tl^  bi;€;a^^ 
or  any  part  of  the  declaration,  that  the  excess  of  ^pney 
taken  over  and  above  the  money  allowed  by  the  said  statute 
passed  in  the  reign  of  her  late  Majesty  Queen  Elizabeth, 
was  taken  as  and  by  way  of  poundage  only,  or  as  and  for 
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Mdk  t^itipMce  and  consideration  only  a§  is  end  hfthk        IS4(9. 

8iM  (Itfn  IllentiWed  statute  allowed,  and  not  iti  respect  of   pj^[j[!J^^^ 

dfiiet't^'Vj  him  payable  to  the  sheriff:   that  it  is  nbt  <"• 

slaltfed  tHat  th^  aidd  fim  breach  was  committed,  or  the  wtit 

ih'ihe  dedaration  mentioned  kaned  before  the  passing  of 

ainf^ack^  df  Phrliamci^  mhde  and  passed  in  the  first  year  cf 

theTe%n  tf  hier  present  Majesty,  for  better  regolating  ib» 

fbea  pajrable  to  sherift  upon  "the  etecntion  of  civil  process: 

that'  it  appears  that  the  said  writ  was  issued^  and  the  said 

ja6tky  taken  after  tb^  pacing  of  di6  said  last  mentioned 

abt  of  FiallatneDt : '  that  it  i&  tnu^ertain  iilrether  by  the  said 

toeach  H  is  iirtended  b  cdraplaiii  of  extordon  at  comtikm 

law,  or  of  an  oflbnce  iii  violation  of  the  said  statute  paMid 

in  tbe  Te%n  of  he*  late  Majesty  Queen  Ehzabeth. 

Rew,  in  support  of  the  demurrer  (a).  The  declarati<m 
discloses  no  cause  of  action.  Since  the  passing  of  the 
7  Win.  4,  and  1  Vict  c  55,  it  can  hardly  be  contend^ 
that  a  isheriff  may'  not  taKa  mdf^  than  is  allowed  by'  tli^' 
29  Etiz.  c  4 ;  DaMt  r.  €ffiffUhs  (():  '^Tht '  Mtt^^  statdtb 
is  divmibl^  and  'cbimibtir  of  a(  prohibitory  part,  land' tfli' 
empowering  part  It  enacts  **that  rtsSralliiot  bid  laiirftil  • 
fte.,'^  to  or  for  any.s1ieriflj  utider-sh^Hff,  bsAifP  6f  ftanchi^ 
or  libcfhii^,  noir  fcr  any  of Hi%ir,  ttr  'tithef  6iJ  thetr  ofBefeii^ 
ftCi  *'  by  reason  ot  colour  of  their,vo4r  dthef  6f  thelt 
oflfce  or  offices,  to  bav^,  receive,  or  take  of  any  persoh  6r 
persons  <#hat8oeVer,  duretitly  or  itldirectty,  for  the  servinlg 
and  executing  of  any  extent  or  execution  upon  the  body, 
land^  or  goods  6t  chattels  of  any  person  or  persons  what- 
soever, more  or  other  consideration  or  recompence,  than  in 
this  present  act  is  and  shall  be  limited  and  appointed,  which 
dudl  be  lawfiil  to  be  had,  received,  and  taken,  that  is  to  say, 
twelve  pencd  of  and  for  every  twenty  shillings,  where  the 
abm  dlceedeth  not  one  hundred  pounds,  and  six  pence  of 


(a)  At  the  sittings  after  Trinity  Term,  1846. 
'  (W  4  M,  &  W.  377;  S.  C.  7  Dowl.  204. 
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194Q.       and  br  eyerj  twenty  shilUngSy  being  over  and  abow  the 
FUkinotok   ^^  ^™  ^^  ^'^'^  hundred  pounds,  that  he  or  they  abril  so 
»•  levy,  or  extend,  and  deliver  in  execution,  oir  take  the  body 

iniexecution  for,  by  virtue  and  force  of  any  ftuch  extent  or 
eocecotioai  whatsoever,  npon  pain  and  penalty  that  aU  and 
every  sheriff,"  &c,,  which  "  shall  directly  or  indirecdy  do 
the  contrary,  shall  lose  and  forfeit  to  the  party  grieved  his 
treble  damages,"  &c.  The  prohibitoiy  part  of  that  act  is 
at  variance  with  the  statute  of  Victoria.  The  sheriff  could 
not  be  punished  under  the  statute  of  Victoria  for  taking 
double  poundage,  ncnr  uader  the  statute  of  ISiisabeth,  for 
taking  excessive  fee&  But  the  statute  of  Elizabeth  is 
general,  and  extends  to  all  fees  beyond  pomdnge.  In 
MTM^o^e  yf.  I^uOekMlia^  Biiktf^^mjs,  ^'l  think  that 
die  sheriff  cannot  be  allowed  the  expense  of  an  auctioneer, 
or  even  the  levy  fee  of  a  guinto;  bat  the  dieriff  and  the 
Couit  are  bound  by  the  act  of  Paiikment"  In  Buckle  t. 
Bmoe$  (6)  it  was  hek],  that  a  shoriff  v^o  took  goods  in 
execution^  the  proceeds  ofivfaidi  were  not  sufficient  to 
satisff  the  plaintiff's  dains^  cookl  not^  agahist  him^  retain 
any  thing  beyond  the  ponndage  aUowed  by  the  statute  of 
Elisabeth*  But  if  those  cases  had^oocurnBd  since  the 
statute  of  Viotoria^'  the  soias' chdmed  would  hove  been 
aBowed«  It  is  evident^''' therefore^  that^  the  statute  of 
Blisabeth  is  affected,  liy  the  statute  of  Victorkk  The*  latter 
statute  does  not.oiettoah  exception,  but  altogether  <repeds 
the  prohibitory  part  dftlie -former;  the  tplaicitiff^oclght  in 
fassideclaratiDDL  toihanre  dbewii  that  defendant  «had  no  right 
lo'  the-^sum  'takeb  under  the  statutei  of  ViotOfia.  It  is  a 
sinett^establidied  xiile,'that  ^stere^i  subseqaelit  Mt  or  c&use 
merely  creates  an  exception  to  a  previous  enactment  the 
defendant  must  plead  such  exception,  but  whers/the  sub- 
sequent act  or  clause  wholly  alters  and  repeals  the  former 
enactment,  the  party  relying  npon  it  must  bring  himself 
within    it    in    its   altered    state ;    Mayor  of  Safford  v. 

(a)  2T.  R.  167.  ijb)  3B.  &C.  68S;  S.  G.  6  D.  &  R.  495. 


ICiOHASLKAS  TBBM,   10  TICT.  S61 

Aien (a);  TA&ncft  t.  Oibson  (b) ;  Simpmm  r.  Iteaefy(e) ;  18M. 
Cltg^w^  Kymuimid);  NewU and  Wife V.  Lark  {^^  Ushers. 
WaUen (/)$  HesrT.  The  Trueteee  ofNarthleach  and  Wituy 
BoadM(g)\  IkiffBtyi.  F0ley{h)\  Sbiefyrove  t.  Smart(t).  fiat 
sappoBing  the  pcobibitory  part  of  the  statute  of  Elisabedi 
it  iK^  repealed  by  the  statute  of  Victoria,  the  same  objection 
would  exist  od  the  hce  of  this  declaration :  for  in  such 
caaea  the  sheriff  is  UaUe  to  treble*  damages,  but  it  cannot 
be  said  that  those  damages  arise  nore  from  dae  disobedience 
of.oiie  alatflute  than  the  otherx^  in  tshdi^  the  affimce  is  the 
dbobedleotid  a£  both..  13ieQ iksrrtha .iiqajlifiBatioos  of  the 
4attcr.  aoliiifauit  bsi  taken  .^  inMrpcnrf^  unth  the  fiirmer, 
they  miiatibe  avoided  by  the  piiityieli|6agxm  the  former  aet 
Ail  t0  the  special  ca^jsea-of  dem^rrer^.it  is  doubtful  whether 
the  -plaintiff  seeln  .to  loco^ri  the.  penalty  imposed  by  the 
statute,  or  merely  prooeedaiifi^  ieammon.law  damages  for 
violating  theacbi  -lliefitrtoof  «eli#nis'not  ifcd#but/fMW» 
and  if  tfae.pbdnliff  eeiikstb  orc<Mrer  ^ipenaltyt  the  ammmt 
of  damage  being  then  nmfiKHaI,;lieejMig|ijt  to  sfaew^  what  fees 
the  defendant  was  entillcdio  under  thetstatulf  of  Viotteia. 
At  all  events^  the  atttoont  of  damage  ought  to  be  truly 
stated  If  the  plaintiff  is  not  proceeding  for  the  ptaalty, 
but  only  for  the  common  law  violation  of  .'tbe  aoi^ijtbe 
amountof  damage  IB  ecpiaUy  material»  because  in  thai.- Me 
the  defendant  is  obliged  to  plead  apecially,  and.  he  mi^t 
reqme.  to  justify  onis  portion  of  hiachatge  under  the  one 
statute^  and  another  poition  nndar  the  other*  In  Am^  t. 
Hiirrie{k\  this  Court  seemed  ti>  think  that  ihe  precise 
amodnt  taken  must  be  statedi  in  mlikr  that  the  jury  might 
find  the  feet  of  the  taking,  end  Ae  Ccwt  deoide  upon  the 

(a)  Q.  B.,  not  yet  reported.  k  b.  ^94. 

9)  It  M.  fr  W.  SIT)  a  O.  mie,       (g^  5  B.  &  Ad.  gjrs. 
vsb>Up.»d6a.  r-...:.  (jk)  2Biag.  N.  C.  6791  S.  G. 

Oai^a.M' &  W*736;  a  C.  3  Scott,  120. 
mUe,  vol.'l,  p.  1024.      .  CO  12  M.  &  W.  135. 

(if  2  SiOk.  i73.  (t)  2  M.  &  W.  673 ;  S.  C.  6 

(t)  Plowd.  408.  Dowl.  742. 

(/>4  Q.  B.  553;  S.  C.  3  O. 


Cooke. 
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1846.       excess.     But  in  this  case  it  would  be  impossible  for  the 
PiLKiNGTON    ^o^^  to  do  SO,  if  the  juiy  found  the  taking  as  alleged  in 
this  declaration.     Vigers  v.  Aldrich{a)  is  an  authority  to 
shew  that  the  declaration  is  also  bad  for  repugnancy. 

Cowling^  contriL  This  form  of  declaration  was  good 
before  the  statute  of  Victoria,  and  it  is  good  since.  The 
29  Eliz.  c  4,  gives  poundage  as  a  recompence  to  the  sheriff 
for  levying  execution.  That  act  pointed  merely  to  the 
expense  which  the  sheriff  incurred  in  seizing  and  levying. 
In  fValden  v.  Veasely  (A),  the  reason  given  for  its  passing  is, 
that  sherifls  were  slow  to  execute  writs,  because  at  common 
law  they  had  no  fees.  That  act  had  no  reference  to  col- 
lateral expenses,  such  as  possession  money  or  auction  duty, 
which  must  have  been  borne  by  the  sheriff.  The  statute 
of  Elizabeth  uses  the  words  <<  consideration  or  recompence,** 
which  are  not  in  the  statute  of  Victoria,  but  only  the  word 
"  fees."  If  the  latter  act  were  intended  to  repeal  the  former, 
it  would  have  referred  to  it  in  express  terms.  In  the 
schedule  of  fees  allowed  under  the  statute  of  Victoria,  no 
reference  is  made  to  the  **  recompence"  given  by  the  statute 
of  Elizabeth,  but  the  ^^  fees^  are  treated  as  something  in 
addition.  The  second  section  of  the  statute  of  Victoria 
must  be  read  thus — **  whereas  certain  recompence  is  given 
under  the  statute  of  Elizabeth,  we  give  in  addition  other 
fees  for  the  additional  duty."  In  Curlewit  v.  Bird{c\ 
Coleridge^  J.,  says,  ^'  I  think  that  within  the  second  section 
of  the  statute,  the  sheriff  has  broken  the  law  and  taken 
more  fees  than  he  ought.  The  defendant  might  have 
brought  his  action  for  extortion,  independent  of  this  act, 
or  he  might  have  made  a  complaint  to  the  Court  under 
section  3."  The  act  of  Victoria  cannot  repeal  the  statute 
of  Elizabeth,  for  so  far  as  appears  by  this  record,  there  is 
nothing  to  shew  that  any  scale  of  fees  has  been  made  and 
allowed.    [Parhet  B. — Ought  we  not  to  take  judicial  notice 

(a)  4  Burr.  24S2.  (c)  I  Dowl.  755,  N.  S. 

ih)  Noy,75;  S.  C.  Latch.  17. 
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of  what  we  have  done  under  that  act?!     The  Court  cannot        l^^^- 

take  judicial  notice  of  fees  allowed,  since  if  this  case  went    piucjJgtoii 

to  a  Court  of  Error,  it  could  not  do  so.     [Platte  B.— The       ^-^^ 

Court  of  Error  must  take  notice  of  all  that  the  Court  from 

which  the  error  is  brought  takes  notice.]     The  present 

action  is  founded  on  the  general  prohibition  contained  in 

the  statute  of  Elizabeth,  and  the  declaration,  which  is  in 

the  same  form  as  that  of  Buckle  v.  Bewes  (a),  has  been  so 

framed  as  to  comply  with  the  suggestion  of  the  Court  in 

AMnf  ¥•  Harris  (b).     The  averment  that  the  amount  taken 

was  15/.  more  than  the  sheriff  was  entided  to,  is  not  a 

material  averment,  and   could    not   be  traversed.     The 

declantioa  would  have  been  good  if  that  averment  wertf 

omitted. 

Bew^  in  reply.  AMy  v.  Harris  shews  that  the  excess 
taken  must  be  correctly  stated  The  present  declaration 
is  inconsistent  upon  the  &ce  of  it  The  Court  will  take 
judicial  notice  of  the  allowance  of  fees,  since  it  is  an  act 
of  the  Coort  done  under  the  authority  of  the  statute; 
1  Chit  Plead.  242,  7th  ed.  [Parfc,  B.— If  the  effect  of 
the  statute  of  Victoria  is  to  take  out  of  the  operation  of 
the  statute  of  Elizabeth  all  the  fees  sanctioned  by  the 
former  act,  that  is  a  matter  of  defence  which  should  be 
pleaded.]  This  case  is  distinguishable  from  that  which 
arose  under  the  statutes  of  usuiy ;  TMbauU  v.  Gibson  {e) ) 
for  there  it  was  evident  that  the  2  &  3  Vict.  c.  37,  did  not 
repeal  the  12  Ann.  stat  2,  c.  16;  but  these  two  enactments 
are  inconsistent,  and  cannot  stand  together. 

Pabkb,  R — The  declaration  does  not  correctly  state  the 
damage.  There  is  an  inconsistency  in  the  mode  in  which 
it  is  alleged.  The  plaintiff  cannot  have  sustained  the  15/L 
damage,  and  also  the  16L ;  and  if  the  15L  be  omitted,  then 

(a)  3  B.  &  C.  688 ;  S.  C.  5  D.  5  Dowl.  742. 
&  R.  495.  (c)  12  M.  &  W.  88 ;  S.  C.  (mie, 

(lb)  2   M.  9c  W.   673 ;    S.  C.  vol.  1,  p.  253. 

VOL.  IV.  A  A  D.   &   L. 
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1846.       it  will  be  that  the  plaintiff  has  sustained  damage,  but 
pjj]][j!jj^^    without  stating  how  much.     But  we  will  allow  that  to  be 
V-  amended  on  payment  of  costs.     As  to  the  other  point,  we 

vrill  take  time  to  consider. 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  delivered  by  (a) 

Parke,  B. — This  case  was  argued  before  my  Brothers 
Alderson^  Rolfcy  Flatty  and  myself  at  the  sittings  after 
Trinity  Term,  and  a  question  of  importance  having  been 
raised,  it  stood  for  consideration. 

The  declaration  was  framed  upon  the  statute  29  Eliz. 
c  4,  and  was  for  the  recovery  of  treble  damages  against 
the  sheriff  of  Yorkshire  for  taking  more  than  was  allowed 
by  that  statute  in  executing  a  fieri  &cias.  There  was  a 
special  demurrer  assigning  several  causes,  upon  which  the 
Court  expressed  its  opinion  during  the  argument,  and 
therefore  it  is  unnecessary  to  repeat  them.  The  substantial 
ground  of  objection  to  the  right  of  action  was,  that  the 
remedy  given  by  the  statute  tif  Elisabeth  is  virtually^ 
repealed  by  the  1  Vict  c.  35,  i>s  if  it  still  exists,  that  it 
could  only  be  enforced  for  the  receipt  of  more  than  was 
authorized  by  either  statute,  and  ihitt  the  declaration  should 
have  been  framed  on  both  acts  and  have  shewn  that  the 
receipt  was  in  violation  of  both.  Alter  much  consideration, 
we  think  the  objection  ought  not  to  prevail. 

The  statute  of  Elizabeth  provides  that  it  shall  not  be 
lawful  for  any  sheriff,  under-sheriff,  &c.,  or  their  officers, 
ministers,  servants,  bailifis,  or  deputies,  by  reason  or  ooloor 
of  their  office,  to  take  of  any  person,  directly  or  indirectly, 
for  the  serving  and  executing  of  any  extent  or  execation, 
more  or  other  recompence  than  by  that  act  is  limited  and 
appointed^  which  is  thereby  made  lawful  to  be  had,  received, 
and  taken,  viz.,  one  shilling  in  the  pound  up  to  lOOil,  and  > 
sixpence  in  the  pound  beyond  that  sum,  upon  pain  that 

(A)  In  Hilary  VacMion,  1847. 
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the  o65cer  oflfeDding  shall  pay  treble  damages  to  the  party        1846. 
grieved,  and  forfeit  forty  pounds,  half  to  the  Crown,  and    j^J^^^J^Zl 
half  to  the  informer. 

The  statute  1  Vict»  c  55,  was  passed  to  increase  and  fix 
the  remuneration  to  be  paid  to  the  sheriff  or  his  o£Scer% 
according  to  the  discretion  of  the  Judges.  It  6rst  recites 
the  statutes  42  Ed.  3,  c  9,  and  1  Hen.  5,  c.  4,  containing 
prohibitions  to  sheriffs,  under-sherifis,  clerks  and  bailiffs^ 
continuing  in  office  beyond  certain  times,  and  repeals  those 
proUbttions.  It  then  refers  to  the  23.  Hen.  6,.c.  9,  which 
limits  the  fees  to  be  taken  to  20d.  to  the  sheriff,  and  4d* 
to  the  biuliff  for  an  arrest  or  attachment,  and  4cf.  to  the 
dieriff  for  making  a  return,  and  repeals  that  portion  of  the 
statate;  and  then  by  section  2  provides,  that  flnom  and. 
after  the  passing  of  the  act,  it  should  be  lawful  for  sheriffii 
or  their  officers  concerned  in  the  execution  of  process 
directed  to  sheriflb,  to  demand,  take  and  receive  such  fees 
and  no  more  as  shall  from  time  to  time  be  allowed  by  any 
officer  of  the  several  Courts  of  law  at  Westminster  chaif^, 
with  the  duty  of  taxing  costs  in  such  Courts  under  th^ 
sandum  and  auth&rity  of  the  Judges  of  such  Courts  re*. 
q;)ectively;  and  the  third  section  gives  a  summary  jurist 
diction  over  such  officers  as  shall  extort,  take,  or  receive 
any  fee,  gratuity,  or  reward  not  allowed  as  aforesaid. 

This  statute  does  not  recite  the  29  Eliz.  c  4,  nor  ex<« 
pvessly  repeal  it,  or  any  part  of  it.  It  leaves  the  sherifi^s 
right  to  poundage  untouched,  as  the  Court  has  already 
decided  in  the  case  of  Dames  v.  Griffith  {a).  But  it  is 
said,  that  it  impliedly  repeals  the  statute  of  Elizabeth, 
and  the  clause  inflicting  a  penalty.  If  the  statute  of 
Victoria  had  enacted  that  it  should  be  lawful  in  all  cases 
to  take  more  for  the  future  than  the  statute  of  Elizabeth 
allowed,  no  difficulty  would  have  arisen  in  holding  the. 
statute  of  Elizabeth  to  have  been  thereby  abrogated  and 
rendered  inoperative  afterwards,  upon   the  well   known 

(a)  4  M.  &  W.  377. 

A    A    2 
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1846.        principle   "  leges  posteriares  priores  cantrarias   abrogantJ* 
PiLKiNGTOM    ^^  woold  Dot  bc  strictlj  correct  to  say  that  it  was  repealed, 
^-  because  a  repeal  has  the  effect  of  annulling  the  statute  as  if 

it  had  never  been  made.  But  the  statute  of  Victoria  provides 
only  that  the  sheriff,  &c«,  shall  take  so  much  as  shall  be 
allowed  by  any  officer,  and  with  the  sanction  of  the  Judges, 
of  the  Court  from  which  the  process  issues ;  and  some 
difficulty  arises  as  to  the  meaning  of  the  2nd  section.  By 
the  words  of  that  section,  it  seems  to  have  been  con- 
templated that  there  should  be  a  taxation  in  each  case 
before  the  claim  by  the  sheriff  or  other  officer  should  be 
lawful;  and,  consequently,  that  the  third  section  giving  a 
remedy  against  officers,  would  apply  only  to  cases  where 
fees  were  demanded  and  received  by  them  after  taxation ; 
which  construction  would  render  that  section  almost 
inoperative.  Such  can  hardly  have  been  the  intention  of 
the  framers  of  that  act ;  but  if  any  doubt  could  be  enter- 
tained in  that  respect,  it  is  quite  certain  that  the  sanction 
of  the  Judges  of  each  Court  could  not  have  been  intended 
to  be  required  to  each  act  of  allowance  by  the  officer;  and 
the  sanction  meant  by  the  act  must  have  been  by  some 
general  order  or  regulation  of  the  Judges  providing  for  a 
class  of  cases ;  and  in  that  sense  it  has  been  understood  by 
them.  The  effect,  therefore,  of  the  statute  of  Victoria,  is 
to  legalise  the  receipt  of  fees  beyond  the  poundage,  anfy 
if  the  Judges  should  make  a  regulation,  and  only  in  those 
cases  in  which  the  Judges  should  by  such  regulation  permit 
it;  and  it  was  by  no  means  certain  that  order  would  be 
made,  or,  if  made,  that  it  would  apply  to  writs  of  execution. 
The  truth  is,  that  the  statute  gives  the  power  only  to 
the  Judges  of  allowing,  and  thereby  rendering  lawful  an 
additional  payment  for  executing  a  fL  fa. ;  but  it  does  not 
absolutely  legalise  any.  The  Judges  might  never  exercise 
their  power  in  any  case,  or,  if  they  did,  might  not  choose 
to  make  any  additional  allowance  for  process  of  execution. 
It  was  wholly  contingent  whether  the  statute  of  Elizabeth 
would  be  altered  or  abrogated  in  pursuance  of  the  statute 
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of  Victoria  or  not;  it  depended  wholly  upon  the  exercise        1846. 


V. 

Coon. 


of  the  powers  given  to  the  Judges.  If  the  Court  could  Pu,KMiotoii 
take  notice  that  the  Judges  had  exercised  that  power,  as 
perhaps  they  ought  (for  they  are  bound  to  take  notice  of 
the  course  of  proceedings  of  all  the  superior  Courts)  still 
we  could  not  assume  that  such  regulation  had  been  made 
before  the  particular  sum  mentioned  in  the  declaration  was 
received,  and  consequently  for  any  thing  that  appears 
(whatever  we  suspect  from  the  dates),  the  statute  of 
Elizabeth  was  in  full  force  and  unaltered  in  any  respect 
at  the  time  of  the  alleged  offence,  and,  therefore,  the 
declaration  seems  to  us  to  be  suflScient  If  it  had  appeared 
by  the  declaration,  or  by  plea  simply  stating  the  fact,  that 
the  receipt  was  since  the  date  of  the  Judge's  regulations, 
it  would  raise  a  difierent  question. 

There  is  a  further  reason,  for  which  we  come  to  the  same 
conclusion.  If  the  statute  of  Victoria  expressly  enacted  in 
positive  terms  that  in  all  cases  in  which  the  sheriff  took  no 
more  than  the  additional  sums  which  should  be  allowed  or 
sanctioned  by  the  Judges,  they  should  be  exempt  from  the 
penalties  of  the  statute  of  Elizabeth,  there  is  no  doubt  that 
the  declaration  would  have  been  good ;  and  if  the  defendant 
was  authorized  by  the  regulation  under  the  statute  of 
Victoria,  that  regulation,  and  the  acting  in  pursuance  of  it, 
must  have  come  by  way  of  defence  from  the  defendant;  and 
that  upon  the  principle  laid  down  in  the  note  in  1  fFms. 
Sound.  262,  and  acted  upon  in  the  case  of  ThibauU  v. 
Gibson  (a),  as  being  an  exemption  contained  in  a  subsequent 
act  The  question  then  is,  whether  the  enactment  of  the 
statute  of  Victoria  is  not  in  effect  the  same  thing  as  a 
pocdtive  contingent  exemption  fix)m  the  operation  of  the 
statute  of  Elizabeth,  which  still  continues  in  force?  We 
think  that  it  is,  and  that  the  operation  of  the  statute  of 
Victoria  is  to  constitute  an  exemption  from  the  statute  in 

(ff)  12M.&W.  8S. 
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1 84  6.       those  cases  in  the  same  way  as  if  it  had  been  expressly  enacted 
PtLKoiGTON  ^^^  ^^^^  cases  should  be  exempt  from  the  operation  of  the 
statute  of  Elizabeth ;  and,  consequently,  that  the  declaration 
is  sufficient  on  this  ground ;  and  that,  therefore,  our  judgment 
must  be  for  the  plaintiff. 

If  the  defendant  will  procure  an  affidavit  that  no  more 
was  taken  than  the  scale  of  fees  allowed,  he  may  be  let  in 
to  amend  on  the  usual  terms. 

Judgment  accordingly  (a). 

(«)  In  fVrightup  v.  Qreenacre,  Q.  B.,  Hil.  Term,  1847,  the  game 
point  was  decided. 
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This 


BUSHELL  V.    BOORD.  1846. 

was  a  rule  calling  upon  the  plaintiff  to  shew  cause  The  6  Geo.  4. 


why  the  judgment  and  execution  herein  should  not  be  set  ^eiu^tbe 
aside,  on  the  grounds,  that  no  debt  was  due  to  the  plaintiff,  ^^i^g\^**^^ 
the  same  hayine  been  forfeited  by  the  statute  6  Gea  4,  docket,  Md 

afterwaiuf 

c.  16,  8.  8;  that  the  cognovit  was  not  filed;  and  that  no  accepting  a 

scire  facias  issued  to  revive  the  judgment  (a):  or  why  the  JJh^'a  wm- 

mission  issues 
(a)  This  objection  was  aban-      press  stipulation  in  the  cognovit  J^^^* 
doned   on  the  argument,  as    it      waiving  any  omission  to  sue  out  Therefore 

appeared  that  there  was  an  ex-      a  scire  facias.  the  debt  is 

not  forfeited 
as  respects 
the  assignees  of  subsequent  creditors  appointed  under  a  commission  issued  on  a  docket  subse- 
quenUy  struck. 

The  defendant  being  indebted  to  the  plaintiff  and  other  parties,  and  having  become  insolTent 
m  Blay,  1837,  it  was  agreed  between  the  plaintiff  and  the  defendant,  that  the  defendant  should 
oiler  a  oomooeition  of  \0$,  in  the  pound  to  his  other  creditors,  but  that  the  plaintiff  should  not 
come  in  under  that  arrangement,  it  appearing  that  otherwise  the  defendant*s  asseU  would  pro- 
duce a  much  smaller  dividend.  The  plaintiff  struck  a  docket  against  the  defendant  to  protect 
him  against  such  of  his  creditors  as  would  not  agree  to  the  composition,  but  no  fiat  was  issued. 
The  creditors,  however,  all  came  in,  and  a  trust-deed  was  executed  in  December,  1837,  under 
which  ther  received  between  that  time  and  the  August  following,  the  full  amount  of  10«.  in 
the  pound  on  their  respective  debts.  In  September,  1838,  the  plaintiff  brought  the  present 
action  against  the  defendant,  who,  on  the  29th  of  September,  gave  a  cognovit.  On  the  17th  of 
October  following,  judgment  was  signed  upon  it;  and  in  E^ember,  1845,  a  fieri  facias  was 
sued  out,  and  the  defendant's  goods  seized.  On  the  28th  of  February,  1846,  a  fiat  in  bankruptcy 
ismed  against  the  defendant :  Held,  on  motion  by  the  assignees  to  set  aside  the  judgment  and 
execution,  that  the  debt  was  not  forfeited  under  the  6  Geo.  4,  c.  16,  s.  8. 

A  oognovit  upon  which  judgment  is  signed  within  twenty-one  days  after  its  execution  is 
valid,  notwithstanding  that  it  has  not  been  filed  in  pursuance  of  the  3  Ueo.  4,  c.  39,  s.  3,  or  the 


Reff.  Oen.,  Hil.  Term,  2  &  3  Geo.  4. 
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.  motion  to  return  auction  fee?,  &c.,  on  the  ground  that  the  goods  were  transferred  by  the 
sheriff,  by  bill  of  &aU%  to  the  plaintiff  who  empbyed  the  auctioneer,  and  that  the  auctioneer  was 
cnployed  by  the  latter,  should  be  made  against  the  sheriff,  and  not  against  the  plaintiff  in  the 
action. 
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1846.  plaintiff  should  not  return  part  of  the  money  levied,  auc- 
tioneer's fees  having  been  charged  when  no  auction  took 
place,  and  too  laige  a  sum  for  poundage  having  been 
charged  and  retained. 

The  circumstances  of  this  case  were  as  follows: — 
The  defendant  being  indebted  to  the  plaintiff  in  500il, 
and  to  many  other  persons  to  the  amount  of  about  1750/., 
and  also  to  his  brother  and  his  mother's  executors  in  other 
sums  of  money,  was  insolvent  in  the  month  of  May,  1837. 
It  was  then  arranged  by  the  defendant  with  the  plaintiff,  and 
his  brother  and  hb  mother's  executors,  that  he  should  offer 
his  creditors  lOs.  in  the  pound,  but  that  the  plaintiff,  the 
brother,  and  the  executors,  should  not  come  in  under  such 
arrangement.  The  reason  of  which  appeared  to  have  been, 
that  if  they  did,  the  defendant's  effects  could  not  have 
produced  anything  like  that  dividend.  The  plaintiff,  there- 
fore, the  brother  and  the  executors,  i^reed  to  take  their 
chance  of  the  defendant's  being  able  afterwards  to  pay 
them  their  debts.  On  consulting  an  attorney,  he  suggested 
that  the  plaintiff  should  strike  a  docket  against  the  defend- 
ant, in  order  to  protect  him  from  any  creditors  who 
might  refuse  to  come  in.  The  docket  was  accordingly 
struck,  but  no  fiat  was  issued.  The  creditors  all  came  in, 
and  a  trust-deed  was  executed  on  the  first  of  December, 
J837,  under  which  they  received,  between  that  time 
^nd  the  following  August,  lOs.  in  the  pound,  being  the 
full  amount  of  the  composition  mentioned  in  the  trust- 
deed.  Some  assistance  was  rendered  to  the  defendant 
by  his  fHends  to  enable  him  to  pay  this  money,  and  it 
was  sworn  that  his  effects  were  insufficient  to  have  paid 
the  composition,  if  the  plaintiff's  debt  had  been  in- 
cluded. The  arrangement  with  the  plaintiff  was  not  com- 
municated to  the  creditors.  In  the  month  of  September, 
1888,  the  plaintiff  sued  the  defendant,  and  thereupon  the 
defendant,  on  the  29th  of  September  in  that  year,  gave 
him  the  cognovit  in  question.  That  cognovit  was  not  filed, 
but  judgment  was  signed  upon  it  on  the  17th  of  October 
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fullowii^  on  which  occasion  the  cognovit  was  produced  to  IS46. 
the  Master,  but  not  left  with  him,  nor  filed  until  the  month 
of  October  in  the  present  year  after  this  rule  had  been 
obtained.  The  defendant  paid  interest  for  the  debt  up  to 
December,  1 844.  A  writ  of  fieri  fiu^ias  was  sued  out  in  De- 
cember, 1845,  and  the  defendant's  goods  seized ;  and  on  the 
28th  of  Febniaiy,  1846,  a  fiat  in  bankruptcy  issued  against 
the  defendant  Some  of  the  creditors  under  this  fiat  had  also 
been  former  creditors  of  the  defendant  and  parties  to  the  deed 
of  release.  It  was  also  stated  in  the  affidavits  in  support 
of  the  rule,  that  it  was  believed  that  the  goods  and  chattels 
seized  and  taken  in  execution  under  and  by  virtue  of  the 
said  vrrit  of  fieri  facias,  were  sold  by  the  sheriff  to  the  plain- 
tiff by  a  bill  of  sale,  and  that  no  sale  by  auction  of  the  said 
goods  and  chattels  was  made  by  the  said  sheriff;  and  also 
that  after  the  said  goods  and  chattels  had  been  so  sold  to 
said  plaintiff,  and  transferred  to  him  by  bill  of  sale  as  afore- 
said,  the  sud  goods  and  chattels  were  afterwards  sold  by 
auction  by  an  auctioneer  employed  by  and  acting  under 
the  direction  of  the  said  plaintiff,  and  not  of  the  said  sheriff. 
It  appeared  by  the  sheriff's  return,  a  copy  of  which  was 
annexed,  that  he  had  pmd  expenses  of  sale  by  auction : 
^  And  I  have  also  paid  21/.  I6s.  as  for  officer's  and  auc- 
tioneer's fees  in  levying  the  execution,  keeping  possession, 
and  appraising  the  same  goods,  and  stamps  on  such  ap- 
praisement'* (a). 

In  Trinity  Term  last  the  above  rule  was  obtained  by  the 
assignees  of  the  defendant  (A). 

Ptacock  and  Gray  now  shewed  cause.     The  grounds 

(a)  The   above    statemeDt    of  was    not    granted,   have    been 

fiwts  is  taken   chiefly  from  the  omitted. 

judgment  of  Mr.  Justice  Pattt-  (h)  The  affidaviUi  sUUd  facts, 

«m.     The    affidavits    contained  shewing  that  the  assignees  had 

also  some  further  circumstances,  been  guilty  of  no  delay  in  not 

which,  as  they  were  in  support  of  applying  earlier, 
objections  upon  which   the  rule 
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1846.  upon  which  this  rule  is  rested  are — first,  that  the  plaintiff's 
debt  was  forfeited  under  the  8th  section  of  6  Geo.  4,  c.  16 ; 
and  secondly,  that  the  cognovit  on  which  the  judgment  was 
signed  was  not  filed. 

With  respect  to  the  first  objection,  it  is  submitted  that  it 
is  founded  on  a  mistaken  view  of  the  effect  of  6  Gea  4, 
c  16,  s.  8  (a),  which  enacts  that  if  any  trader,  after  a  docket 
struck  against  him,  shall  pay  to  the  person  striking  the 
docket,  money,  or  give  or  deliver  to  him  any  satisfiurtion  or 
security  for  bis  debt,  whereby  such  person  may  receive 
mure  in  the  pound  id  respect  of  his  debts  than  the  other 
creditors,  such  payment,  gift^  or  delivery  shall  be  an  act  of 
bankruptcy;  and  the  comtnission  may  either  be  superseded 
or  continued,  and  the  person  so  securing  such  money,  giftf 
or  security,  shall  forfeit  his  whole  debt,  and  also  repay  or 
deliver  up  such  money,  gift,  or  security  '*to  such  person  or 
persons  as  the  commissioners,  acting  under  such  original 
commission,  or  any  new  commission,  shall  appoint  for  the 
benefit  of  the  creditors  of  such  bankrupt."    That  section 

(a)  Sect.  8  enacts, "  That  if  any  to  be  proceeded  in,  or  may  order 

•ach  trader,  liable  by  virtue  of  it  to  be  superseded,  and  a  new 

this   act    to  become    bankrupt,  commission  may  issue,  and  such 

shall,  after  a  docket  struck  against  commission    may  be   supported 

him,  pay  to  the  person  or  persons  either  by  proof  of  such  last  men- 

who  struck  the  same,  or  any  of  tioned   or  of   any  other  act  of 

them,  money,  or  give  or  deliver  bankruptcy ;    and   every  person 

to  any  such   person    any  satis-  so  receiving  such    money,  gift, 

faction  or  security  for  his  debt,  delivery,  satisfaction  or  security 

or  any  part  thereof,  whereby  such  as    aforesaid,    shall    forfeit    his 

person  may  receive  more  in  the  whole  debt,  and  also  repay  or 

pound   in   respect  of  his  debts  deliver    up    such    money,    gift, 

than   the  other   creditors,  such  satisfaction  or  security  as  afore- 

payment,    gift,    delivery,    satis-  said,  or  the  full  value  thereof,  to 

faction  or  security  shall  be  an  such  person  or  persons  as  the 

act  of  bankruptcy ;  and  if  any  commissioners  acting  under  such 

commission    shall    have    issued  original  commission,  or  any  new 

upon    the  docket  so   struck  as  commission,  shall  appoint  for  the 

aforesaid,  the  lord  chancellor  may  benefit  of  the  creditors  of  such 

either  declare  such  commission  bankrupt." 
to  be  valid,  and  direct  the  same 
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applies  to  a  case  where  a  comiDission  has  issued  upott  a  1846. 
docket  Btrnck  by  the  creditor  taking  the  securityy  and  is  buihell 
framed  with  a  Tiew  to  the  benefit  of  the  existing  creditors 
over  whom,  bj  takbg  such  securitj,  he  would  obtain  ao 
midue  preference ;  but  it  could  never  hare  relation  to  the 
case  where  the  docket  has  been  abandoned,  and  no  further 
proceedings  have  been  taken,  but  where,  after  a  lapse  ot 
tone,  a  subsequent  docket  has  been  struck  by  a  subsequent 
creditor.  And  the  reason  is  obvious,  the  object  of  the 
statute  being  that  the  creditor  striking  the  docket  should 
not  obtain  a  more  fi&vourable  arrangement  than  the  rest  of 
bis  existing  crediton. .  The  debt,  therefore,  of  the  creditor 
striking  the  docket,  and  accepting  such  payment  or  security, 
was  to  be  forfeited,  and  the  money  paid  or  the  security 
given  up  ^  to  such  person  or  persons  as  the  commissioners, 
acting  under  such  original  commission,  or  any  new  com- 
missioD,  shall  appoint  for  the  benefit  of  the  creditors  of  such 
bankrupt."  If  even  a  commission  had  issued  under  the 
docket  struck  by  the  {daintiff,  the  present  case,  it  is  submitted, 
wouhl  not  have  come  within  the  provisions  of  the  statute,  for 
there  was  no  agreement  or  payment  by  which  the  plaintiff 
might  receive  more  in  the  pound  than  the  other  creditors. 
On  the  contrary,  the  plaintiff  was  to  forbear  his  claim  till 
the  other  creditors  were  arranged  with,  without  any  security 
whatever  for  the  ultimate  liquidation  of  his  debt.  There 
can  be  nothing  in  such  an  arrangement  that  could  come 
within  either  the  letter  or  the  scope  of  the  statute.  It  was 
most  beneficial  for  the  creditors,  for  they  were  to  receive 
a  composition  for  their  debts,  whilst  the  plaintiff  was  to 
receive  neither  money  nor  security  for  his.  But  in  the 
present  case  no  commission  had  issued  under  the  docket 
at  all;  and  the  rights  of  assignees  appointed  under  a  com- 
mission on  a  docket  subsequently  struck  could  only  be 
commensurate  with  those  of  the  bankrupt  himself.  The 
enactment  is  not  by  way  of  benefit  or  protection  to  the 
debtor,  but  to  the  creditors,  whom  the  arrangement  would 
have  the  effect  of  defrauding  of  their  just  proportion  of  the 
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debtor's  estate.  It  is  plain,  therefore,  that  as  the  defendant 
himself  could  not  have  pleaded  to  the  action  commenced 
against  him,  the  forfeiture  of  the  debt  under  the  6  Gea  4, 
c.  16,  s.  8,  so  neither  can  his  assignees,  under  the  subse- 
quent commission,  avail  themselves  of  the  provisions  of  that 
statute  on  the  present  application.  The  plaintiff  here  was 
at  liberty  to  abandon  the  docket,  and  to  bring  his  action ; 
and  if  he  could  bring  an  action,  he  might  take  a  cognovit. 
Suppose  the  case  of  a  creditor  striking  a  docket,  and 
taking  no  further  steps  to  prosecute  it,  but  afterwards 
bringing  an  action,  recovering  judgment,  and  levying  ex- 
ecution ;  could  it  be  supposed  that,  if  after  the  lapse  of 
ten  or  twenty  years  the  debtor  should  become  bankrupt, 
his  assignees  could  sue  the  creditor  for  money  received? 
The  case  of  Davis  v.  Holding  (a)  is  a  direct  authority  on 
this  point  in  favour  of  the  plaintiff.  There  a  creditor, 
having  struck  a  docket  against  his  debtor,  received  from 
him  two  bills  of  exchange  and  a  certain  sum  of  money, 
upon  an  agreement  to  withdraw  the  docket;  and  upon  de- 
murrer to  a  plea,  stating  these  facts,  to  an  action  brought 
upon  the  original  consideration,  it  was  held,  that  as  the 
plea  did  not  shew  that  the  original  fiat  had  been  proceeded 
with,  or  any  new  one  issued,  it  was  bad;  since  the  for- 
feiture under  6  Geo.  4,  c.  16,  s.  8,  only  takes  effect  for  the 
benefit  of  the  creditors  under  the  commission,  and  cannot 
be  enforced  if  there  is  no  longer  a  commission  subsbting. 
That  case  is  also  an  authority  that  a  creditor  suing  out  a 
docket  may  subsequently  abandon  it,  and  bring  his  action. 
Indeed  to  hold  otherwise  would  be  contrary  to  the  doctrine 
of  election,  which  is  distinctly  recognised  by  the  statute  (6). 
There  is  a  later  case,  however,  of  Belcher  v.  Samboume  (c), 
which  seems  still  more  decisive  in  the  plaintiff's  fiivour. 
There  the  defendant,  being  a  creditor  of  C,  had  struck  a 
docket  against  him,  and  issued  a  fiat,  but  did  not  file  it 
(under  statute  2  &  3  Wm.  4,  c.  1 14,  s.  5)  nor  otherwise  pio- 

(a)  11  A.  &  £.  710;   S.  C.         (6)  See  the  56th  section. 
3P.  &D.  413.  Cc)  6Q.  B.  414. 
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ceeded  in  the  bankniptcy.  Afterwards  he  was  requested  by  1846. 
C.  to  sign  a  composition  deed,  together  with  C.'s  other  BuiHSLL 
creditors,  accepting  lOs.  in  the  pound.  He  refused  to  do 
this,  except  on  receiving  security  for  his  whole  debt,  which 
C.  gave  him  by  proroissoiy  notes,  and  defendant  thereupon 
signed  the  deed.  C.  afterwards  committed  an  act  of 
bankniptcy,  and  a  fiat  was  prosecuted,  under  which  plain- 
tiff were  assignees.  Before  this  act  of  bankruptcy,  defend- 
ant receiyed  money  on  one  of  the  notes  which  had  fidlen 
doe.  The  plaintiffs  brought  money  had  and  received  for  the 
amount;  and  it  was  held  that  they  could  not  recover,  for 
that,  although  the  case  was  within  stat  6  Geo.  4,  c.  16,  s.  8, 
and  defendant's  debt  was  forfeited,  the  money  was  to  be 
paid  over  to  persons  appointed  by  commissioners,  under 
some  commisncm  founded  on  the  defendant's  docket,  or 
under  some  later  commission,  and  no  appointment  for  this 
purpose  had  been  made ;  and  that,  as  C.  himself  could  not 
recover  the  money,  being  a  party  to  the  transaction,  neither 
coald  the  plaintifis,  who  succeeded  only  to  C.'s  rights. 
It  is  submitted,  therefore,  first,  that  even  had  a  commission 
issued  on  the  original  docket,  and  assignees  been  appointed 
under  it,  the  plaintiff's  debt  would  not  have  been  forfeited ; 
and  secondly,  that  even  if  it  would,  the  assignees  under 
a  subsequent  commission  issued  on  a  subsequent  docket 
could  make  no  claim  to  it. 

With  respect  to  the  second  objection,  that  the  cognovit 
on  which  the  judgment  was  signed  was  not  filed,  it  is  so 
worded  that  it  is  uncertain  whether  the  non-compliance 
with  the  rule  of  Court,  Hil.  Term,  2  &  3  Geo.  4  (a),  or 
with  the  provisions  of  the  statute  3  Geo.  4,  c.  39,  s.  3,  is 
the  ground  relied  on.  If  the  former,  the  answer  is,  that 
that  rule  which  orders  **  that  no  judgment  be  signed  upon 
any  cognovit,  without  such  cognovit  being  first  produced 
to  the  clerk  of  the  dockets,  and,  after  taxation  of  the  costs, 
filed  with  him,"  is  a  mere  direction  for  the  guidance  of  the 

(a)  5  B.  &  A.  560. 
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1816.  ofRcers  of  the  Court,  and  does  not  extend  to  render  invalid  a 
'bushfll  J^^Jg*"^'*^  which  has  been  signed  without  the  cognovit  being 
filed.  Here  the  cognovit  was  produced  to  the  officers,  at 
the  time  of  signing  the  judgment,  and  that  is  a  compliance 
with  the  material  part  of  the  rule.  It  may  be  observed 
also,  that  the  rule  itself  is  incorrectly  worded,  as  the  costs 
must  necessarily  be  taxed  previously  to  the  judgment  being 
signed.  If  the  non-compliance  with  the  provisions  of  the 
statute  3  Geo.  4,  c.  39,  s.  3,  is  the  ground  relied  on,  the 
answer  is,  that  in  the  present  case  it  was  hot  necessaiy  that 
the  cognovit  should  be  filed  within  twenty-one  days  after 
its  execution,  as  judgment  was  signed  within  that  time. 
The  case  of  Oreen  v.  Carter  (a)  shews,  that  if  a  warrant  of 
attorney  to  confess  judgment  be  given  by  a  party  who 
becomes  bankrupt  more  than  twenty-one  days  afterwards, 
and  such  warrant  is  not  filed  under  the  statute  3  Geo.  4, 
c.  39,  but  judgment  is  signed  within  twenty-one  days  after 
the  execution  of  the  warrant,  a  fi.  fa.  under  such  judgment 
is  valid  as  against  the  assignees,  though  not  issued  till  more 
than  twenty-one  days  after  the  execution  of  the  warrant. 
It  was  indeed,  at  one  time,  doubted  whether  the  statute 
extended  to  cases  where  there  had  been  no  act  of  bank- 
ruptcy previous  to  the  time  of  executing  the  warrant  of 
attorney;  Wilson  y.  Whittdker  {b)\  although  that  point  is 
now  decided  in  the  affirmative ;  BiUlesUm  v.  Cooper  {c).  The- 
only  question  is;,  whether  a  cognovit  stands  upon  the  same 
footing  in  this  respect  as  a  warrant  of  attorney,  and  it  is 
submitted  that  it  does.  It  is  true  that  in  the  third  section 
of  the  statute  (rf;,  which  requires  cognovits  to  be  filed,  the 

(a)  Since  reported,  7  Q-  B.  178.  fess  judgmenU  for  securing  the 

(6)  M.  &  M.  8.  payment  of  money;,  whereby  per- 

(c)  14  M.  &  W.  399;  See  also  sons  in  a  state  of  insolvency  are 
Bfgbi,  V.  Yorke,  5  M.  &  G.  428;  enabled  to  keep  up  the  appearance 
8.  C.  6  Scott,  N.  R.  222.  of  being  in  good  circumstancea, 

(d)  3  Geo.  4,  c.  39. —  and  the  persons  holding  such  war- 
Sect.  1.  "  •  Whereas  injustice  is      rante  of  attorney  have  the  power 

frequently  done  to  creditors  by      of  Uking  the  property  of  such  in- 
secret  warrants  of  attorney  to  con*     solvents  in  execution  at  any  time. 
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wonla  *^  unless  jadgment  shall  have  been  signed,  or  exe- 
cution issued  on  such  warrant  of  attorney,"  which  are  to  be 


1846. 


to  the  ezdasion  of  the  rest  of  their 
creditors:'  For  remedy  whereof, 
be  it  enacted  that  from  and  after 
the  a9th  day  of  September  next, 
if  the  holder  thereof  shall  think 
fit,  every  warrant  of  attorney  to 
confess  jadgment  in  any  personal 
action,  or  a  true  copy  thereof, 
and  of  thp  attestation  thereof, 
and  the  defeasance  and  indorse- 
ments thereon,  in  case  such  war- 
rant of  attorney  shall  be  given  to 
confess  jadgment  in  his  Majesty's 
Coort  of  King's  Bench  at  West- 
mbuter,  or  such  a  true  copy 
thereof  as  aforesaid,  in  case  such 
warrant  of  attorney  shall  be  given 
to  confess  judgment  in  any  other 
Court,  shall,  within  twenty-one 
days  after  the  execution  of  such 
warrant  of  attorney,  be  filed, 
together  with  an  aflidavit  of  the 
time  of  the  execution  thereof, 
with  the  clerk  of  the  docquets  and 
judgments  in  the  said  Court  of 
King's  Bench." 

Sect.  a.  *'That  from  and  after 
the  said  29th  day  of  September 
next,  if  at  any  time  after  the  ex- 
piration of  twenty-one  days  next 
after  the  execution  of  such  war- 
rant of  attorney,  a  commission  of 
bankrupt  shall  be  issued  against 
the  person  who  shall  have  given 
such  warrant  of  attorney,  under 
which  he  ihaU  be  duly  found  and 
declared  a  bankrupt,  then  and  in 
such  case,  unless  such  warrant  of 
attorney,  or  a  copy  thereof,  shall 
have  been  filed  as  aforesdd, 
within  the  said  space  of  twenty- 
one  days  from  the  execution 
thereof,  or  unless  judgment  shall 
have  been  signed,  or  execution 


issued  on  such  warrant  of  attor- 
ney within  the  same  period*  such 
warrant  of  attorney  and  the 
judgment  and  execution  thereon, 
shall  be  deemed  fraudulent  and 
void  against  the  assignees  under 
such  commission,  and  such  as- 
signees shall  be  entitled  to  recover 
back  and  receive,  fbr  the  use  of 
the  creditors  of  such  bankrupt  at 
large,  all  and  every  the  moneys 
levied  or  effects  seized  under  and 
by  viiiue  of  such  judgment  and 
execution." 

Sect.  3.  "  •  And  whereas  the 
object  of  the  said  provision  may 
be  defeated  by  any  person  giving 
a  cognomt  actionem  instead  of  a  war- 
rant of  attorney  to  confess  jadg- 
ment ;'  Be  it  further  enacted,  that 
every  cognovit  actionem,  given  by 
any  defendant  in  any  personal 
action,  in  case  the  action  in  which 
such  cognovit  actionem  shall  be 
given  shall  be  in  the  said  Court 
of  King's  Bench,  or  a  true  copy 
of  such  cognovit  actionem  in 
case  the  action  wherein  the  same 
is  given  shall  be  in  any  other 
Court,  shall,  together  with  an 
affidavit  of  the  time  of  the  exe- 
cution thereof,  be  filed  «iitb  the 
said  clerk,  in  like  manner  as  such 
warrants  of  attorney,  or  copies 
thereof  and  affidavits,  within  the 
space  of  twenty-one  days  after 
such  cognovit  actionem  shall  have 
been  executed,  otherwise  such 
cognovit  actionem,  and  any  judg- 
ment entered  up  thereon,  and 
any  execution  taken  out  on  such 
judgment,  shall  be  deemed  frau- 
dulent and  void  against  the  as- 
signees of  the  person  giving  such 


CASES  OK   POINTS  OF   PRACTICE^   Q.   B. 

1846.       found  in  the  second  section,  are  omitted ;  but  it  is  plain 
BoBHXLL      ^™  ^^  recital  in  the  beginning  of  the  first  section,  as  well 

g^^^  as  of  the  third,  that  the  object  of  the  statute  was  not  to 
create  any  distinction  between  warrants  of  attorney  or 
cognovits,  but  to  place  them  both  on  the  same  footing. 
Such  has  always  been  the  understanding  of  the  Profession, 
and  it  seems  to  be  taken  for  granted  in  the  books  of  practice, 
that  the  cognovit  need  not  be  filed  within  the  time  limited 
by  the  statute,  where  judgment  is  signed  within  the  twenty- 
(Hie  days ;  LusVs  Pract.  p.  720,  1 ;  2  Chit  jfrchb.,  677, 
7th  ed.  In  Biffin  v.  Vorhe  (a),  Tindal,  C.  J.,  in  delivering 
judgment^  says,  ^^If,  therefore,  a  party  takes  a  cognovit 
without  filing  it  or  signing  judgment  on  it  within  the  pre- 
scribed number  of  days,  he  takes  the  ride  upon  himsel£** 
The  rest  of  the  Court  in  that  case  also  treat  a  warrant  of 
attorney  and  a  cognovit  as  standing  on  the  same  footing  in 
this  respect 

With  respect  to  the  latter  part  of  the  present  application, 
which  calls  upon  the  plaintiff  to  return  part  of  the  sum 
levied  for  auctioneer's  fees,  because  no  auction  took  place, 
and  also  an  excess  in  the  charge  for  poundage,  the  only 
way  in  which  it  appears,  upon  the  present  affidavits,  that 
these  chai^ges  have  been  made  is  upon  the  sheriff's  return  to 
the  writ.  I(  therefore,  the  sheriff  has  made  any  improper 
chai^ges,  or  retained  too  much  for  his  fees,  that  is  the  sub- 
ject of  an  application  agunst  him,  and  not  against  the  pre- 
sent plaintiff,  who  has  received  the  sum  handed  over  to 
him,  \em  those  deductions. 
C^ 

Shee,  Seijt  (with  whom  was  Petersdofff)  in  support  of  the 
rule.  It  is  not  necessary  to  enter  into  the  minute  criticism, 
which  has  been  bestowed  upon  the  terms  of  section  8  of 

eogfwmi  aeUonem,  under  a  com-  executions  thereon,  are  deemed 

mission     of    bankrupt     issued  and  taken  to  be  fraudaknt  and 

against  him,  after  the  expiration  void  by  this  act" 

of  the  said  space  of  twenty-one  (a)  5  M.  &  6.  436 ;  S.  C.  6 

days,  in  like  manner  as  warranU  Scott.  N.  R.  233. 

of  attorney,  and  judgments  and 


BooRa 
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the  6  Gea  4,  c  16.  The  question  is,  whether  the  present  1846. 
case  is  fiurly  within  the  scope  and  mischief  of  that  act,  and  ^^^^ 
it  is  submitted  that  it  is.  The  creditors  of  the  defendant  ^  «• 
might  have  refiised  to  accept  the  composition  offered  to 
them,  if  they  had  known  that  the  plaintiff  would  not  join 
in  receiving  it  in  satisfaction  of  his  debt  The  words  of 
the  8th  section  clearly  contemplate  a  case  in  which  no 
commission  shall  have  issued  under  the  docket.  The  facts 
of  this  case,  unlike  those  in  Davis  v.  Holding  (a),  shew 
that  the  plaintiff  has  received  under  this  agreement  more 
in  the  pound  than  the  other  creditors.  That  case  was 
'  decided  upon  special  demurreri  and  one  of  the  principal 
grounds  on  which  the  Court  founded  their  judgment  was, 
that  it  did  not  appear  that  the  plaintiff  had  thereby,  or 
cotild  in  iact  have,  received  more  in  the  pound  than  the 
other  creditors.  It  has  been  said  that  the  assignees  under 
the  commission,  on  a  subsequent  docket,  can  only  have  the 
same  rights  as  the  bankrupt  himself  had.  But  even  so,  the 
case  of  Base  V.  Main  (Jb)  goes  to  shew  that  a  security  given 
under  circumstances  which  would  bring  it  vrithin  the  8th 
section  is  void.  There  a  bill  of  exchange  for  a  portion  of 
his  debt,  given  by  a  bankrupt,  after  commission  and  before 
certificate,  to  his  assignee,  who  was  also  petitioning  creditor 
and  had  proved  for  the  residue  of  his  debt,  was  held  void 
in  the  hands  of  the  assignee.  A  similar  provision  to  that 
contained  in  6  Geo.  4,  c  16,  s.  8,  was  contained  in  the 
previous  statute,  5  Geo.  2,  c.  30,  &  24  (c) ;  except  that 


(a)  11  A.  &  £.  710;  S.  C.  3  same,  prevail  with  and   extort 

P.  &  D.413.  from  the  bankrupts  their  whole 

{b)  I  Bing.  N.  C.  367  s  S.  C.  debto,   or    much    greater    part 

1  Seott,  127.  thereof  than  such  bankrupts  pay 

(c)  6  Geo.  2,   c.  30,   s.    24.  to  their  creditors,  or  otherwise 

""Whereas  commissions  of  bank-  get  from  such  bankrupts  goods 

mpt  are  frequently  taken  oat  by  or  other  real  or  personal  security, 

persons  who,  by  means  of  such  which  is  contrary  to  the  true 

eommiasions,  (on  a  composition  intent  and  meaning  of  the  several 

proposed  by  the  bankrupts),  and  statutes  made  concerning  bank- 

OD  promise  not  to  execute  the  rupts,  which  said  statutes  intend, 

VOL.  nr.  B  B  J).  &  L. 
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instead  of  "after  a  docket  struck,'*  the  words  there  were 
*'  after  issaing  of  any  commission."  That  section  came 
under  the  consideration  of  the  Court  of  Chancery,  in 
several  cases  which  are  collected  in  Ex  parte  Brown  (a). 
There  it  was  held  that  security  or  satis&ction  taken  after  a 
docket  struck,  not  followed  by  a  commission,  though  it 
cannot  be  retained,  and  may  amount  to  a  contempt,  was 
not  within  the  statute  5  Geo.  2,  c.  30,  s.  24,  and  that  the 
original  debt  was  therefore  not  forfeited,  although  they 
declared  the  bond  to  be  so.  It  is  quite  dear  from  the 
language  used  in  that  case,  that  had  the  words  of  that 
statute  been  "after  a  docket  struck,"  the  Court  would  have 
held  the  debt  forfeited. 

With  respect  to  the  second  objection,  the  distinction  is 
cleariy  drawn  by  the  Legislature  between  warrants  of  attor- 
ney and  cognovits,  and  the  latter  must  be  filed  within 


that  aU  such  baokrupts'  creditors 
shall  be  oa  an  equal  foot,  and 
not  one  preferred  before  another, 
or  paid  more  than  another  in 
respect  of  his  or  her  debt'  Be 
it  therefore  enacted,  by  the  au- 
thority aforesaid,  that  if  any 
bankrupt  or  bankrupts  shall, 
after  issuing  of  any  commission 
against  him,  her,  or  them,  pay  to 
the  person  or  persons  who  sued 
out  the  same,  or  otherwise  give 
or  deliver  to  such  person  or  per- 
sons, goods  or  any  other  satis- 
faction or  security  for  his,  her,  or 
their  debt,  whereby  such  person 
or  persons  suing  out  such  com- 
mission shall  privately  have  and 
receive  more  in  the  pound  in 
respect  of  his,  her,  or  their  debt 
than  the  other  creditors,  such 
payment  of  money,  delivery  of 
goods,  or  giving  greater  or  other 
security  or  satisfaction,  shall  be 
deemed  and  taken  to  be  such  an 
act  of  bankruptcy,  whereby  on 


good  proof  thereof,  such  €omiiii»* 
sion  shall  and  may  be  superseded: 
and  it  shall  be  lawful  for  the  lord 
chancellor,  lord  keeper  or  cooh 
missioners  for  the  eustody  of  the 
great  seal  of  Great  Britain  for 
the  time  being,  to  award  to  any 
creditor  or  creditors  petitioning 
another  commission;  and  vaak 
person  or  persons  so  taking  or 
receiving  such  goods  or  other 
satisfaction  as  aforesaid,  shaD 
forfeit  and  lose  as  well  his,  her, 
or  their  whole  debt,  as  the  whole 
he,  she,  or  they  shall  have  taken 
or  received,  and  shall  pay  back 
and  deliver  up  the  same,  or  the 
full  value  thereof,  to  such  person 
or  persons  as  the  said  commis- 
sioners acting  under  such  new 
commission  shall  appoint,  in  trust 
for  and  to  be  divided  amongst 
the  other  of  the  bankrupt's  cre- 
ditors in  proportion  to  their 
respective  debts." 
(«)  IsVes.  472. 


V. 
BOORD. 
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tven^-one  days  after  execution,  whether  jadgment  be        1846. 
signed  or  not  within  that  time.    To  adopt  any  other  con-      bushell 
struction  woold  be  to  import  words  into  the  third  section 
which  are  not  to  be  found  there,  and  to  create,  not  to  inter- 
pret, an  act  of  Pailiament  (a). 

Cur.  ado.  vub. 

Afterwards,  in  the  Vacation  after  Michaelmas  Term, 
Pattbsoii,  J.  delivered  judgment    (After  stating  the 
fiiets  as  above  given,  his  Lordship  proceeded  thus) : — Under 
these  circumstances  I  am  of  opinion  that  the  8th  section  of 
6  Gea  4,  c  16,  does  not  apply. 

The  defendant  did  not,  in  this  case,  pay  to  the  plaintiff, 
after  he  had  struck  the  docket,  any  money,  or  give  or 
ddiver  to  him  any  satisfaction  or  security  for  his  debt, 
whereby  the  pl^ntiff  might  receive  more  in  the  pound  than 
the  other  creditors.  The  cognovit  was  not  given  till  after 
the  crecUtors  had  been  paid  out  of  the  debtor^s  effects  the 
agreed  composition,  which  was  ftill  as  much  as  those  effects 
produced.  Neither  was  it  given  to  the  plaintiff  in  order 
to  induce  him  not  to  proceed  upon  the  docket  which  he 
had  struck,  or  in  any  way  connected  with  that  transaction. 
Doubtless  it  had  the  effect  of  giving  the  plaintiff  a  pre- 
ference over  subsequent  creditors  of  the  defendant,  some 
of  vriiom  are  said  to  have  been  creditors  at  the  time  when 
the  docket  was  struck,  but  that  circumstance  appears  to  me 
to  be  wholly  immaterial  The  persons  intended  to  be  pro- 
tected by  the  section  in  question  are  the  creditors  at  the  time 
when  the  docket  is  struck,  and  the  transaction  prohibited 
is  the  dealing  with  the  person  who  has  struck  the  docket, 
so  as  to  givd  him  a  possible  advantage  over  them ;  not  as  in 
this  case,  the  giving  a  cognovit  to  that  person  sixteen  months 
after  the  docket  was  struck,  and  after  the  creditors  had 
been  paid  rateably  out  of  the  debtor's  estate  to  the  exclu- 

(s)  He  did  not  press  that  part  return  of  the  money  taken  for 
of  the  role  which  related  to  the     auction  fees  and  poundage. 

B  B   2 
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1846.        sion  of  the  person  who  had  struck  the  docket,  and  had 
^B^^^^^    released  their  debts.     Cases  were  cited  on  the  argument, 
but  none  of  them  at  all  like  the  present. 

The  second  objecdon  depends  on  the  construction  to  be 
put  on  the  third  section  of  the  statute  3  Geo.  4,  c.  39.  Had 
the  instrument  been  a  warrant  of  attorney,  it  b  plain,  under 
the  second  section,  that  the  judgment  having  been  signed 
within  twenty-one  days,  no  filing  of  the  warrant  of  attorney 
would  be  necessary  (a);  but  the  third  section  omits  the 
words  about  signing  judgment,  which  are  inserted  in  the 
second. 

I  am  of  opinion,  however,  that  the  plain  intention  of  the 
Legislature  was  to  put  warrants  of  attcmiey  and  cognovits 
on  the  same  footing  in  this  respect;  and  that  there  are 
words  of  reference  in  the  third  section  sufficient  to  justify 
me  in  holding  that,  as  the  judgment  was  signed  within 
twenty-one  days,  the  time  of  filing  the  cognovit  is  not 
important,  either  with  reference  to  that  statute  or  to  the 
rule  of  Court  of  Hilary  Term,  1822. 

The  ground  for  returning  part  of  the  money  levied  was, 
that  the  sheriff  had  deducted  auctioneer's  fees,  whereas  no 
auctioneer  was  employed.  1  think  that  the  plaintiff  is  not 
answerable  for  this.  If  the  sheriff  has  done  anything  wrong 
in  this  respect  the  remedy  is  against  him. 

Upon  the  whole  I  am  of  opinion  that  this  rule  must  be 
discharged  with  costs. 

Rule  dischaiged. 

(a)  See  Oreen  v.  Wood,  7  Q.  B.  178,  (reporter). 
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CuTTS  t;.  SuRRiDOB  and  Others. 

J.  HIS  was  a  rule  calling  upon  the  defendants  to  shew  In  tn  action 
cause  why  a  rule  to  change  the  venue,  which  had  been  s^tbe  "^^ 
obtained  herein  upon  the  usual  affidavits,  should  not  be  ^^p^l^ 
dischanred.  ^<^  *>•  <*«» 

not  waiTo  hit 

The  affidavit  in  support  of  the  rule  stated,  "  that  the  pdTilege  of 
above  named  plaintiff  was,  at  and  before  the  commencement  Yemutm 
of  this  suit,   and  still  is,  an  attorney  of  this  honourable  J^J^^f^ 
Court,  and  that  he  has  declared  in  this  action  agauist  the  person,  without 

nsminff  himMlf 

above  defendants  in  person,  and  not  by  attorney."  m  attorney  on 

The  action  was  in  case  for  a  conspuacy.  The  affidavit 
io  answer,  stated  that  the  witnesses  of  the  defendants  for 
the  moet  part  resided  in  the  county  to  which  the  venue 
was  changed.  And  it  stated,  that  **  it  does  not  appear, 
on  the  face  of  the  writ  of  summons  commencing  this 
action,  nor  of  the  declaration  herein,  that  the  plaintiff  sues 
as  an  attorney  of  this  honourable  Court,  or  is  an  attorney 
thereofi" 

Petersdoiff  dieted  cause.  There  is  no  doubt  that  before 
the  Uniformity  of  Process  Act,  an  attorney,  who  did  not 
appear  to  be  suing  as  such  on  the  record,  thereby  waived 
his  privilege;  1  Tidd's  Pract.  83,  9th  edit.  In  Toffff  v. 
Madan  (a),  where  the  plaintiff  sued  as  a  common  person, 
the  Court  allowed  the  defendant  to  plead,  together  with 
other  matters,  that  the  cause  of  action  arose  within  the 
Court  of  Requests;  and  yet  there  the  action  was  for  the 
amount  of  his  bill  of  costs,  which,  in  one  sense,  shewed  upon 
the  record  that  he  was  an  attorney.  And  in  Parker  v. 
Vaughan  {b\  where  the  attorney  sued  for  use  and  occupation 
as  an  unprivileged  person,  the  Court  allowed  the  defendant 

(a)  1  B.  &  P.  629.  ib)  2  Id.  29. 
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1846.        to  enter  a  suggestion  upon  the  record  under  a  county  Court 
^Cms       *^*  ^^  P^^  ^^^  defendant  double  costs.     The  only  question 
*•  is,  whether  since  the  Uniformity  of  Process  Act  it  is  not 

ind  Othen.  essential  that  an  attorney,  although  he  can  no  longer  sue  by 
attachment  of  privilege,  should  state  on  the  record  that  he  is 
an  attorney,  in  order  to  entitle  him  to  the  privileges  of  one ; 
or  whether,  when  the  defendants,  to  whom  he  has  given  no 
intimation  that  he  is  suing  as  other  than  a  private  person, 
treat  him  as  one,  and  obtain  a  rule  to  change  the  venue, 
he  can  come  to  the  Court  and  say,  he  is  suing  as  a  privi- 
l^ed  person,  and  that  he  has  a  right  to  retain  the  venue. 
In  Harrington  v.  Page  (a),  which  was  decided  since  the 
Uniformity  of  Process  Act  came  into  force,  it  was  decided 
that  an  attorney  suing  by  another  attorney  waived  his 
privilege  to  retain  the  venue  in  Middlesex;  although  it 
appeared  upon  the  record  that  he  was  an  attorney,  as  the 
action  was  for  his  bill  of  costs.  That  case  is  a  direct 
authority  upon  the  present  occasion.  It  will  be  said,  per- 
haps, that  there  is  a  distinction,  inasmuch  as  there  the 
plaintiff  sued  by  another  attorney ;  but  the  principle  is  the 
same,  that  the  character  of  attorney  in  which  he  sues  does 
not  appear  upon  the  record.  The  case  of  Lawless  v. 
Timms  (6),  is  also  an  authority  that  the  plaintiff  must 
iqspear  upon  the  record  to  be  suing  as  attorney,  in  order  to 
avail  himself  of  his  privilege. 

WiUeSf  in  support  of  the  rule.  There  is  nothing  to  shew 
that  Harrington  v.  Page^  and  Lawless  v.  THmmSy  were  not 
cases  in  which  the  actions  were  commenced  before  the 
Uniformity  of  Process  Act.  Even  if  they  were  not,  in  both 
those  cases  the  plaintiff  appeared  by  attorney,  which  was  a 
virtual  relinquishment  of  his  privilege.  Here  the  plaintiff 
appears  in  person,  which  is  the  only  way  in  which  he  can 
appear,  since  the  writ  of  attachment  of  privil^je  has  been 

(a)  2  DowL  164.  {b)  3  DowL  707. 
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taken  away.  Before  the  Uniformity  of  Process  Act^  the  1^46. 
pUdntiff  waived  his  privilege  as  attorney  if  he  sued  in  any  Corrs 
other  manner  than  by  attachment  of  privilege,  because  no  g^^** 
other  way  was  consistent  with  his  suing  as  attorney ;  and  ud  OUmti. 
since  that  act,  it  is  submitted  that  he  wfuves  his  privilege  if 
he  sues  in  any  other  manner  than  in  person,  because  that 
is  the  only  way  in  which  he  can  sue  consistent  with  his 
suing  as  attorney.  The  case  of  Wrigkt  v.  Skinner  (a)  is, 
however,  an  express  authority  on  this  point  There  it  was 
decided  that  an  attorney  suing  in  person  did  not  waive  his 
I»ivil^e,  and  that  the  Court  would  not  enter  a  suggesticm 
on  the  roll  to  deprive  him  of  costs  under  the  Court  of 
Requests'  Act  And  that  decision  proceeded  upon  the 
ground,  that  whilst  he  could  sue  by  attachment  of  privi- 
l^e,  his  suing  in  any  other  way  was  to  be  construed  as  a 
vraiver  of  the  privilege;  but  that  now  that  he  could  no 
longer  sue  in  that  manner,  his  suing  as  an  ordinary 
person  was  no  proof  that  he  abandoned  his  privilege. 
That  case  it  is  submitted  is  dedsive  upon  this  point,  and 
is  Bdapted  as  an  authority  in  1  Chit  Archb,  Prae.  p.  60, 
8th  ed. 

Patteson,  J. — ^Before  the  Uniformity  of  Process  Act,  the 
proper  mode  of  proceeding  by  an  attorney  who  wished  to 
sue  in  his  privileged  character  was  by  writ  of  attachment 
of  privilege.  Since  that  statute  an  attorney  cannot  sue  by 
that  writ;  but  must  proceed  by  writ  of  summons,  which 
may  be  sued  out  either  in  person  or  by  attorney.  Doubt- 
less if  he  sues  it  out  by  attorney  he  waives  his  privilege, 
and  the  only  question  is,  whether  suing  in  person  he  ought 
not  to  state  that  he  is  an  attorney.  I  do  not  think  that 
it  is  necessary  that  he  should  do  so,  and  the  case  of 
Wright  v.  Skinner  {a\  seems  to  me  to  go  the  whole  length 
of  the  pvesent  case.     That  was  not  a  question  of  retaining 

Co)  4  Dowl.  745  J  S.  C.  1  M.  &  W.  144. 
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the  venue,  it  is  true;  but  it  is  the  same  in  principle,  as 
it  is  founded  on  the  privilege  of  the  attorney  suing  in 
\)erson.     The  rule  must,  therefore,  be  absolute. 

Role  absolute. 


RfiGiNA  V.  The  Recorder  of  York. 

An  order  of  ^  RULE  had  been  obtained  in  Hilary  Term  last,  calling 
luM^ic'  ^u*  r  "P^"  ^^  Recorder  of  York  to  shew  cause  why  a  mandamus 
iiiider9Gea4,  should  not  issue,  commanding  him  to  enter  continuances 

c  40  8.  42 

was  made  on  and  hear  an  appeal,  in  which  the  churchwardens  and  over- 
JaW,  1845,  ^^"  ^^  ^^  township  of  Skipton  were  appellants,  and  the 
8ih  of  A  *  clerk  of  the  peace  of  the  city  and  county  of  York  was 
the  8  &  9Vict.  respondent,  against  an  order  of  removal  of  a  lunatic  pauper, 
into  force,        made  under  9  Geo.  4,  c.  40,  &  42  (a),  and  which  order 

which  repeab 
the  former 
act,  **  except 
as  to  any 
matters  com* 
mitted  or  done, 
before  the 
passing  of 
this  act,  which 
shall  be  as  if 
this  act  had 
not  passed." 
Held,  that  the 
right  of  appeal 
under  ss.  46 
and  54  of  the 
former  act, 
was  not  taken 
away. 

An  appeal 
agamst  an 
order  under 
9  Geo.  4, 
c.  40,  s.  42, 
is  an  appeal 
under  ss.  46 
and  54,  or 
one  of  them, 
and  not  under 


(a)  The  following  are  the  ma- 
terial sections  of  the  act  adverted 
to  in  the  argument : — 

9  Geo.  4,  C.40,  8.42.  "That 
where  the  legal  settlement  of  any 
insane  person  confined  under  any 
order  of  any  two  justices  at  any 
county  lunatic  asylum,  public 
hospital,  or  any  licensed  bouse, 
has  not  been  ascertained,  it  shall 
and  may  be  lawful  for  any  two 
justices  acting  in  and  for  the 
county  in  which  such  county 
lunatic  asylum,  public  hospital, 
or  licensed  bouse  is  situate,  at 
any  time  to  inquire  into  the  last 
legal  settlement  of  such  insane 
person;  and  if  satisfactory  evi- 
dence can  be  obtained  as  to  such 
settlement,  it  shall  and  may  be 


lawfal  for  such  justices  to  make 
an  order  upon  the  overseers  of 
the  parish  or  township  where 
such  last  legal  settlement  of  such 
insane  person  shall  be  adjudged 
to  be,  for  the  repayment  of  the 
reasonable  charges  of  the  re- 
moving, maintenance,  medicine, 
clothing,  and  care  of  such  insane 
person  incurred  within  twelve 
calendar  months  previous  to  the 
date  of  such  order,  such  charges 
having  been  first  proved  to  the 
satisfaction  of  such  justices,  and 
the  amount  thereof  heing  set 
forth  in  such  order ;  and  it  shall 
and  may  be  lawful  for  the  said 
or  any  other  two  justices  of  the 
peace  of  the  said  county,  to  pro- 
vide   for   the    future   expenses 


sect.  60;  and 

therefore  the  appellant  is  not  bound  to  give  grounds  of  appeal  under  the  latter  section. 
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adjudicated  the  settlement  of 
said  township  of  Skipton,  and 
expenses  of  the  removal. 

necessary  for  the  maintenance, 
medicine,  clothing,  and  care  of 
sadi  insuie  pert6n,  in  the  manner 
as  has  been  hereinbefore  directed 
for  the  two  justices  before  whom 
soch  person  was  originally  ez- 


tbe  said  paupers  to  be  in  the        1846. 
directed  the  payment  of  the       rJ^JJJT^ 


Recorder  of 

TOBK. 


Sect.  46.  *' That  if  any  person 
shaU  fed  aggrieved  by  any  order, 
or  by  any  refnsal  of  an  order,  of 
any  justice  or  justices  as  aforesaid, 
such  person  may  appeal  to  the 
justices  of  the  peace  at  the  next 
quarter  sessions  of  the  peace  to 
be  holden  in  and  for  the  county 
where  the  matter  of  appeal  shall 
have  aritien,  the  person  so  appeal- 
ing having  given  to  the  justice 
or  justices  against  whom  such 
appeal  shall  be  made,  ten  days 
notice  of  his  or  her  intention  to 
make  such  appeal :  and  the  said 
justices  at  such  sessions  are 
hereby  authorised  and  required 
to  hear  and  determine  the  matter 
of  such  appeal  in  a  summary  way, 
and  to  make  such  determination 
as  they  shall  think  proper ;  and 
every  such  determination  shall  be 
final  and  conclusive  to  all  intents 
and  purposes  whatsoever." 

Sect  54.  "That  in  all  cases  where 
any  person  shall  be  kept  in  cus- 
tody as  an  insane  person  by  order 
of  any  Court,  or  by  his  Majesty's 
order  subsequent  thereto,  it  shall 
and  may  be  lawful  for  any  two 
justices  of  the  peace  of  the  county 
where  such  person  shall  be  so 
kept  in  custody,  to  inquire  into 
and  ascertain  by  the  best  legal 
evidence  that  can  be  procured 


under  the  circumstances  of  per* 
sonal  legal  disability  of  such 
insane  person,  the  place  of  the 
last  1^^  settlement,  and  the 
circumstances  of  such  person; 
and  if  it  shall  not  appear  that  he 
or  she  is  possessed  of  sufficient 
property  which  can  be  appUed  to 
his  or  her  maintenance,  it  shaU 
and  may  be  lawful  for  such  two 
justices  to  make  order,  under 
their  hands  and  seals,  upon  such 
parish  where  they  adjudge  him 
or  her  to  be  legally  settled,  to  pay 
such  weekly  sum  for  his  or  her 
maintenance  in  such  place  of 
custody  as  one  of  his  Majesty's 
principal  secretaries  of  state  shall, 
by  writing  under  his  hand,  from 
time  to  time  direct;  and  where 
such  place  of  settlement  cannot 
be  ascertained,  such  order  shall 
be  made  upon  the  treasurer  of 
the  county  where  such  person 
shall  have  been  apprehended  i 
but  if  it  shall  appear  that  such 
person  is  possessed  of  such  suf- 
ficient property  as  aforesaid,  then 
such  justices  shall  order  and 
direct  the  same  to  be  applied  to 
pay  and  satisfy  the  expense  of 
the  maintenance  of  such  person, 
in  the  manner  hereinbefore  di- 
rected :  provided  always,  that  the 
churchwardens  and  overseers  of 
the  parish  in  which  the  justices, 
or  the  major  part  of  them,  shall 
adjudge  any  insane  person  to  be 
settled,  may  appeal  against  such 
order  to  the  general  quarter  ses- 
sions of  the  peace  to  be  holden 
for  the  county  where  such  order 
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It  appeared  from  the  affidavits  in  support  of  the  rule,  that 
the  order  was  made  on  the  9th  of  July,  1845>  and  served 
on  the  14th  of  the  same  month ;  that  the  appeal  was  en- 
tered and  respited  at  the  October  sessions,  and  on  the  17th 
of  December  notice  of  appeal  was  served;  that  on  the 
appeal  being  called  on  at  the  Epiphany  Sessions,  it  was 
objected— first,  that  by  8  &  9  Vict  c  126,  s.  1,  which 
received  the  royal  assent  on  the  8th  of  August^  1845,  the 
9  Geo.  4,  c.  40,  was  repealed ;  and  secondly,  that  even  if  it 


■hall  be  made,  in  like  manner 
and  under  like  restrictions  and 
n^gnlations  as  against  any  order 
of  removal,  giving  reasonable 
notice  thereof  to  the  clerk  of  the 
peace  of  such  county,  who  shall 
be  respondent  in  such  appeal; 
which  appeal  the  justices  of  the 
peace  assembled  at  the  said 
general  quarter  sessions  are 
hereby  authorized  and  empowered 
to  bear  and  determine,  in  the 
same  manner  as  appeals  against 
orders  of  removal,  are  now  heard 
and  determined.'* 

Sect.  60.  ''That  any  person 
or  perMns  thinking  himself,  her- 
self, or  themselves  aggrieved  by 
any  order  or  judgment  made  or 
given,  or  by  the  order  or  deter- 
mination of  any  justice  or  justices 
of  the  peace,  in  pursuance  of  this 
act,  may,  within  four  calendar 
months  after  such  order  shall  be 
made  or  given,  complain  to  the 
justices  of  the  peace  at  the  general 
or  quarter  sessions  of  the  peace 
to  be  held  in  and  for  the  county 
wherein  the  offence  shall  be  com- 
mitted, the  person  or  persons  ap- 
pealing having  first  given  at  least 
fourteen  days*  clear  notice  in  writ- 
ing of  such  appeal,  and  the  nature 
and  matter  thereof,  to  the  person 
or  persons  appealed  against,  and 


forthwith  after  such  notice  enter- 
ing into  a  recognisance  before 
some  justice  of  the  said  county, 
with  two  sufficient  sureties,  con- 
ditioned to  try  such  appeal,  and 
to  abide  the  order  and  award  of 
the  said  Court  thereupon;  and 
the  said  justices,  upon  due  proof 
of  such  notice  and  recognisance 
having  been  given  and  entered 
into,  shall,  in  a  summary  way, 
hear  and  determine  sneh  com- 
plaint at  such  general  or  quarter 
sessions  of  the  peace  to  be  held 
for  the  said  county,  or  if  they 
think  proper,  adjourn  the  hear- 
ing thereof  until  the  next  ge- 
neral or  quarter  sessions  of  the 
peace  to  be  held  for  the  said 
county;  and  if  they  see  cause, 
may  mitigate  any  forfeiture  or 
fines,  and  oiay  order  any  money 
to  be  returned  which  shall  have 
been  levied  in  pursuance  of  such 
order  or  determination,  and  shall 
and  may  also  award  such  further 
satisfaction  to  be  made  to  the 
party  injured,  or  such  costs  to 
either  of  the  parties,  as  they  shall 
judge  reasonable  and  proper;  and 
all  such  determinations  of  the 
said  justices  shall  be  final,  bind- 
ing, and  conclusive  upon  all  par- 
ties, to  all  intents  and  purposes 
whatsoever." 
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were  not,  the  proceeding  by  appeal  was  under  the  60th  \S46. 

section  of  that  act,  and  not  under  the  46th  or  54th,  and  ^Jj^^,^ 

therefore  that  the  appellant  was  bound  under  the  former  «^j^^ 

flection  to  deliver  grounds  of  appeaL   The  recorder,  holding  Toms, 
these  objections  to  be  valid,  dismissed  the  appeal. 

In  Trinity  Term, 

BUss  shewed  cause.  It  is  submitted  that  the  recorder 
acted  rightly  in  dismissing  this  appeal  on  both  grounds. 
As  to  the  first  ground,  the  stat  8  &  9  Vict,  c  1 26,  which  came 
into  operation  on  the  8th  of  August,  1845,  sect  1  enacts, 
that  9  Greo.  4,  c  40,  ''  shall  be  repealed,  except  so  fiur  as 
the  said  act  repealed  any  previous  act  or  acts,  and  except 
as  to  any  matters  committed  or  done,  or  contracted  to  be 
committed  or  done,  before  the  passing  of  this  act,  which 
shall  be  as  if  this  act  had  not  passed."  The  right  of  appeal, 
therefore,  under  the  former  act,  was  taken  away,  and  there 
was  no  statute  in  existence  in  October,  by  virtue  of  which 
the  a{qpeal  could  be  entered.  In  Reffina  v.  The  LAor 
bUamii  of  MoMgan  (a),  under  stat  13  Geo.  3,  c  78,  s.  24, 
a  magistrate  had  presented  the  inhabitants  of  a  parish  for 
non-repur  of  a  highway.  The  proceedings  were  removed 
by  certiorari,  and  the  defendants  pleaded,  and  issues,  in 
fiut,  were  joined,  which  were  tried  and  found  against  the 
defendants.  The  issues  were  joined  before,  but  the  cause 
was  tried  after  the  20th  March  1836,  on  which  day  the 
stat  5  &  6  Wm.  4,  c.  50,  repealing  18  Gea  3,  c.  78,  came 
into  operation;  and  the  Court  held  that  judgment  must  be 
arrested,  as  there  was  no  statute  then  existing  under  which 
they  could  pronounce  judgment  upon  a  conviction  founded 
on  a  magistrate's  presentment  The  repealing  statute  in 
that  case  contained  a  similar  clause  to  the  present;  for  by 
sec  3,  it  was  enacted,  **  that  nothing  herein  contained  shall 
extend,"  &c.,  '^to  interfere  with  any  acts  done,"  &c.,  *^or  to 
prevent  or  defeat  any  prosecution  commenced,"  &c,  **  but 

(a)  8  A.&  £.  496;  S.  C.  3  N.  &  P.  502. 
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1846.  all  penaldesy"  &c.,  ^  may  be  sued  for  and  recovered,*  &c.f 
^  and  other  oflences  made  or  committed  prerious  to  the 
repeal  of,"  &c.»  **  may  be  abated  or  prosecuted,'^  &c. 
"in  the  same  manner  to  all  intents  and  pmposes  as  if 
this  act  had  not  been  passed.**  So  in  Kay  ▼.  Good'^ 
win  (a),  the  {»oceeding8  under  a  commission  of  bank- 
ruptcy, sued  out  in  1822,  were  not  enrolled  till  after  the 
repeal  of  5  Geo.  2,  c  30,  in  1825;  and  it  was  held  that 
they  were  not  admissible  in  evidence,  6  Geo.  4,  c.  16,  not 
applying  to  the  enrolment  of  proceedings  under  a  commis- 
sion anterior  to  that  act  The  95th  section  of  the  latter 
statute  enacted,  ^^  that  all  things  done  pursuant  to  the  act 
passed,*  &c.  (5  Geo.  2,  c.  30),  "  be  hereby  confirmed,"  &c.; 
but  the  Court  held  that  those  words  did  not  extend  to 
render  valid  an  enrolment  under  the  provisions  of  that  act, 
after  that  act  had  expired.  Tindaly  C.  J.,  diere  says,  ^  I 
take  the  effect  of  repealing  a  statute  to  be,  to  obliterate  it 
as  completely  fiDm  the  records  of  the  Parliament  as  if  it 
had  never  passed;  and  it  must  be  considered  as  a  law  that 
never  existed,  except  for  the  purpose  of  those  actions  which 
were  commenced,  prosecuted,  and  concluded  whilst  it  was 
an  existing  law." 

With  respect  to  the  second  objection,  it  is  submitted  that 
even  were  the  right  of  appeal  not  taken  away  by  8  &  9 
Vict  c.  126,  the  appeal  was  rightly  dismissed,  because  no 
grounds  of  appeal  bad  been  delivered  as  required  by 
9  Geo.  4,  c.  40,  s.  60.  Some  difficulty  undoubtedly  exists 
under  which  of  these  sections,  46,  54,  and  60,  the  power 
of  appeal  is  to  be  regulated;  but  the  case  of  Regma  v. 
Pixley  (ft),  seems  to  have  decided  that  point  There  a 
question  arose  as  to  whether,  on  an  appeal  against  an  order 
of  justices  for  the  maintenance  of  a  lunatic  pauper,  under 
9  Geo.  4,  c.  40,  s.  42,  an  objection  was  sufficiently  stated 
in  the  grounds  of  appeal :  and  it  was  not  questioned  for  a 


(a)  6  Bing.  676;  S.  C.  4  M.  &  P.  341. 
(6)  4  a  B.  711 ;  S.  C.  3  G.  &  D.  96. 
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moment,  bat  that  it  was  neoessary  to  give  grounds  of  appeal        1 846. 
under  sec.  60.    The  case  oSRegina  v.  The  Justices  of  Kent  (a)       r^^]J7^^ 
will  probably  be  relied  on  by  the  other  side,  as  shewing     ^    **      . 

1       /.  1  1*1  Recorder  01 

that  no  grounds  of  appeal  were  necessary  to  be  given ;  but  York. 
all  that  that  case  establishes  is,  that  it  is  not  necessary, 
where  an  order  is  made  under  ss.  38  and  42,  that  notice  of 
i^peal  should  be  given  to  the  justices  making  the  order 
under  sec.  46.  It  will  be  argued,  perhaps,  that  sec*  60 
ai^liea  only  to  cases  of  **  offences"  under  that  act ;  but  the 
words  are  very  ample, ''  any  person,"  &c,  thinking  himself 
^  aggrieyed  by  any  order  or  judgment  made  or  given,"  &c 

Han,  in  suf^pcMt  of  the  rule.  With  respect  to  the  first 
point;  it  may  be  conceded  that  if  8  &  9  Vict  c  126,  had 
nmply  repealed  the  former  statute,  the  right  of  appeal 
would  have  been  lost ;  but  here  there  is  a  saving  clause, 
and  the  question  is,  whether  the  present  case  is  not  within 
it.  Jn  Bex  v.  Rogers  (&),  Lord  EUenborough  says,  *'  It  is  a 
questioa  of  construction  on  eveiy  act  professing  to  repeal  or 
interfere  with  the  provision  of  a  former  law,  whether  it 
operate  as  a  total,  or  a  partial  and  temporary  repeal."-^ 
^  The  last  act  recites,  indeed,  that  certain  provisions  of  the 
former  <me  should  be  repealed;  but  this  word  Is  not  to  be 
taken  in  an  absolute,  if  it  appears  upon  the  whole  act  to  be 
used  in  a  limited  sense."  So  here  it  could  never  have  been 
the  intention  of  the  Legislature  to  make  the  order  good 
and  to  take  away  the  right  of  appeal  The  case  of  Regina 
y.  The  Inhabitants  of  Mmogan  (c)  is  indeed  no  authority 
upon  the  present  point  There  the  offence  vras  not  an 
offence  at  common  law,  but  by  statute;  and  the  statute 
being  repealed,  it  was  not  in  the  power  of  the  Court  to 
give  judgment  upon  that  which  was  no  longer  an  offence. 
The  case  of  Kay  y.  Goodwin  (d)  is  equally  inapplicable  on 

(a)  2  a  B.  686 ;  S.  C.  2  6.  &  P.  502. 

Si  D.  162.  (<0  6  Bing.  576 ;  S.  C.  4  M. 

(6)  10  Bast,  569.  k  P.  341. 
(e)  S  A.  &  E.  496 ;  S.  C.  3  N. 
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Reoina       ^**°®  *"  pursuance  of  the  statute,  for  it  was  not  done  till 

Ij^Jjj     -    after  the  statute  had  ceased  to  exist    In  Hodge  v.  Bird  {a), 

YoftK.        an  attorney's  bill  had  been  taxed  before  the  passing  of 

6  &  7  Vict.  c.  73,  which  repeals  2  Geo.  2,  c  23,  except  as 
to  '^  matters  and  things  done"  before  the  passing  of  the 
former  act;  and  it  was  held  that  the  jurisdiction  of  the 
Court,  as  to  allowing  the  costs  of  taxation,  was  not  taken 
away.  Under  8  &  9  Vict  c  126,  there  is  no  power  of 
appeal  in  such  a  case  as  this;  and  the  Court  will  take  care 
so  to  construe  the  vrords  of  the  statute  that  the  right  shall 
not  be  lost  There  is  a  complete  change  of  liability  under 
the  new  act,  which  is  thrown  upon  the  parish  now  instead 
of  the  county,  as  under  the  old  act  The  case  of  BUchcock 
Y.  Way  (b)  shews,  that  when  the  law  is  altered  by  statute 
pending  an  action,  the  law  as  it  existed  when  the  action 
was  commenced  must  decide  the  rights  of  the  parties,  unless 
the  Legislature,  by  the  language  used,  shew  a  clear  inten- 
tion to  vary  the  mutual  relation  of  such  pardes.  Great 
inconvenience  must  ensue  if  a  contrary  construction  were 
to  prevail 

With  respect  to  the  other  point,  it  is  submitted  that  the 
recorder  was  mistaken  in  hoIcUng  that  it  was  necessary  that 
grounds  of  appeal  should  be  delivered  under  sec.  60.  The 
whole  language  of  that  section  shews  that  it  clearly  points 
at  offences.  The  appeal  is  to  be  made  within  four  calendar 
months,  of  which  limit  of  time  there  is  no  mention  in  sec.  54. 
Section  60  only  applies  to  proceedings  under  ss.  52  and  59. 
Regina  v.  Justices  of  West  Biding  {c). 

Cur.  adv.  vult 

WiGHTMAN,  J.  now  delivered  judgment 

This  was  a  rule  calling  upon  the  Recorder  of  York  to 

(a)  6  M.  &  G.   1020 ;   S.  C.      &  P.  73. 

7  Scott,  N.  R.  993 ;  mUe,  voL  1,  (c)  2  Car.,  Ham.  &  AUen's  New 
p.  956.  Seas.  Ca.  304. 

(6)6A.&£.  943;  S.  C.  2  N. 
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enter  oondnuances  and  hear  an  appeal  as  to  the  last  place 
of  settlement  of  a  lunatic  pauper. 

On  the  9th  of  July,  1845,  two  justices  made  an  order 
adjudging  the  place  of  settlement  of  the  pauper,  and  order- 
ing the  overseers  of  such  place  to  pay  the  expenses  of  the 
pauper  under  the  provisions  of  9  Gea  4,  c  40. 

On  the  8th  of  August,  in  the  same  year,  by  8  &  9  Vict 
c  126,  that  statute  was  repealed,  **  except  as  to  any  matters 
committed  or  done  jbefore  the  passing  of  the  8  &  9  Vict 
c.  126,  which  should  be  as  if  that  act  had  not  been  passed*" 

On  the  13th  of  October,  in  the  same  year,  an  appeal  was 
entered  and  respited;  and  on  the  17th  of  December,  notice 
of  appeal,  but  without  stating  any  grounds,  was  given. 

On  the  5th  of  January,  1846,  the  appeal  was  dismissed 
at  the  sessions: — 

Ist  Because  9  Gea  4,  c.  40,  was  repealed  by  8  &  9  Vict 
C.126. 

And  2ndly.  Because  no  grounds  of  appeal  were  given. 

Upon  the  first  point  I  am  of  opinion,  that  this  case  is 
within  the  exception  in  the  repealing  clause  of  8  &  9  Vict 
c  126,  and  that  it  is  so  for  all  purposes,  including  that  of 
appealing,  and  that  9  Geo.  4,  c.  40,  is  slill  unrepealed,  as 
fiur  aa  regards  (he  order  of  justices  made  on  the  9th  July, 
1845,  with  all  its  incidents,  including  the  right  to  appeal 
Many  cases  were  cited  upon  the  argument,  but  as  each 
decinon  depends  upon  the  words  of  the  repealing  statute, 
it  is  unnecessary  to  advert  to  them,  as  I  am  of  opinion,  that 
the  words  of  the  exception,  in  the  repealing  clause  of  8  &  9 
Vict  c.  126,  leave  9  Geo.  4,  c.  40,  untouched,  as  far  as 
respects  the  order  in  question,  and  that  which  is  incident 
to  it,  including  this  appeal 

The  second  objection,  however,  was  said  to  be  aviulable 
under  9  Geo.  4,  c.  40,  supposing  it  not  to  have  been  repealed. 
This  depends  upon  the  question,  whether  the  appeal  is 
under  the  46th  and  54th  section  of  that  act  or  the  60th 
section.  K  under  either  of  the  former  no  ground  of  appeal 
need  be  stated;  if  under  the  last,  some  ground  must.    The 


1846. 


Reoina 

9, 

Recorder  of 

YOAK. 
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1846.  Statute  contains  three  appeal  clauses.  One,  tLe  46th  section, 
^[^^^^^  immediately  following  the  enactments,  which  enable  the 
^«\  justices  to  ascertain  the  settlement  of  pauper  lunatics  and 

ToKK.  order  payment  of  expenses;  another,  which  is  incorporated 
in  section  64,  with  the  clause  respecting  lunatics  charged 
with  crimes;  and  the  last,  which  is  the  60th  section,  im- 
mediately following  the  clauses  for  recovei^  and  application 
of  penalties  and  forfeitures,  and  containing  expressions 
which  are  applicable  only  to  cases  of  penalty  and  forfeiture, 
and  not  to  cases  fitUing  within  the  previous  clauses  of 
appeal 

I  therefore  think  that  the  sessions  were  wrong  in  treating 
this  as  an  appeal  under  the  60th  section  of  the  act,  it  being 
an  appeal  under  one  or  both  of  the  former  sections,  which 
do  not  require  any  ground  of  appeal  to  be  given. 

I  may  observe,  that  in  the  case  of  T7ie  Queen  v.  Pur2ey  (a), 
which  was  cited  on  the  argument  in  support  of  the  order  of 
sessions,  no  question  was  raised  upon  the  effect  of  the 
appeal  clauses  in  the  46th  and  64th  sections  of  the  act,  and 
it  seems  to  have  been  assumed  that  the  case  was  vtithin  the 
60th  section ;  but  as  that  case  was  decided  upon  grounds 
wholly  distinct  fix>m  the  present  question,  it  cannot  be 
taken  as  an  authority  in  this  case.  Upon  the  whole, 
therefore,  I  think  that  the  rule  for  a  mandamus  must  be 
absolute. 

Rule  absolute. 

(a)4Q.  B.711. 
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^' — >t — 
ToBT  V.  Hancock. 

9w  HITE  moTed  for  a  rule  calling  on  the  plaintiff  to  a  writ  of 
shew  came  why  the  copy  of  the  writ  of  summons  in  this  JJJJJ^d^,.^ 
cause,  and  the  service  thereof  and  all  subsequent  proceed-  "  !^.^'"* 
ingB,  should  not  be  set  aside  for  irregularity;   upon  an  was  toed  out 
aflidftvit  settmg  forth  the  copy  of  the  writ  of  summons  Ja  8.  of   * 
wUdi  had  been  served  on  the  defendant,  and  which  bore  S^^'^^^ 
the  feUowing  indorsement: — ''This  writ  was  issued  by  ventiofMr. 
Giegofy,  Faulkner,  Gregory  and  Skirrow,  of  No.  1,  Bedford  theromiger. 
Row,  London,  agents  for  Mr.  John  Toby,  the  younger,  of  SJe^^y  rf 
Exeter,  in  the  county  of  Devon,  the  plaintiff  within-named."  R^^^^^^^i^ 
He  contended  that  diis  was  an  insufficient  indorsement  pAmed:**  hm 
within  the  3  Wm.  4,  c.  39,  s.  12,  which  requires  "that  *™«**"- 
every  writ  issued  by  authority  of  this  act,"  "  shall  be 
indorsed  with  the  name  and  place  of  abode  of  the  attorney 
actually  suing  out  the  same,  and  in  case  such  attorney  shall 
not  be  an  attorney  of  the  Court  in  which  the  same  is  issued 
oo^  then  also  with  the  name  and  place  of  abode  of  the 
attorney  of  such  Court  in  whose  name  such  writ  shall  be 
taken  out;  but  in  case  no  attorney  shalTbe  employed  for 
that  purpose,  then  with  a  memorandum  expressing  that  the 
same  has  been  sued  out  by  the  plaintiff  in  person,  men- 
tioning the  city,  town,  or  parish,  and  also  the  name  of  the 
hamlet,  street,  and  number  of  the  house  of  such  plaintiff's 
lendence,  if  any  such  there  be."    He  referred  to  Lbyd  v. 
Jcmesia)^  where  a  similar  indorsement  was  held  insufficient 

Rule  nisL 

Bwnfde  shewed  cause,  upon  an  affidavit  stating  that 
the  plaintiff  was  an  attorney,  and  that  Messrs.  Gregovy 
and  Co.  were  his  London  agents,  and  that  the  writ  was 
issued  by  them  for  him,  not  as  attorneys,  but  as  his  agents. 

(a)  1  M.  &  W.  549;  S.  C.  6  Dowl.  161. 
tOk   IT.  C  C  D.    &   L. 
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1846,  A  writ  of  sammons  may  be  issued  either  by  an  attorney 
^XoKt  '^'^^  *  ^'^^"^  P^w^y*  or  by  an  attorney  for  an  attorney,  or  by 
^9.  the  plaintiff  in  person.     Here  it  is  issued  by  the  attorney 

in  person  acting  by  his  town  agents.  [Pattesan,  J. — 
Should  not  the  indorsement  have  been  that  the  writ  was 
issued  by  A.  B.,  agent  for  the  plaintiff,  who  sues  in  person,^ 
for  there  is  nothing  upon  the  £sice  of  it  here  to  shew  that 
the  plaintiff  is  an  attorney,  or  that  he  is  suing  in  person  7] 
The  defendant  would  no  doubt  contend  that  that  would  be 
equally  irregular,  for  he  will  rely  on  the  forms  given  in  the 
schedule.  No.  I,  which  only  specify  two  modes  of  indorse- 
ment; the  one  *^  this  writ  was  issued  by  £•  F.,  of  , 
attorney  for  the  said  A.  B. ;"  the  other  "  this  writ  was 
issued  in  person  by  A.  B.,  who  resides  at  [mention 
the  city,  town,  or  parish,  and  also  the  name  of  the  hamlet, 
street,  and  number  of  the  house  of  the  plaintiff's  residence, 
if  any  such].**  It  would  be  very  hard  if  a  country  attorney 
were  to  lose  his  privilege  by  residing  in  the  country,  so  as 
not  to  be  able  to  issue  a  writ  through  his  town  agent ;  the 
statute  requiring  that  the  name  of  the  attorney  ^  actually 
suing  out  the  same''  should  be  given*  The  case  of  Hannah 
V.  JFyman  (a)  shews  that  the  forms  given  in  the  schedule  to 
the  Uniformity  of  Process  Act  are  directory  merely  with 
respect  to  the  indorsements  on  the  writ  The  case  of 
Uayd  V.  Janes  {b\  as  reported  in  Meeson  if  fFekbj/'s  BeportSf 
is  certainly  an  authority  against  the  plaintiff;  but  if  the 
report  of  the  same  case  in  DowUng^s  Practice  Cases  be  the 
correct  one,  there  was  a  good  ground  independently  of  the 
present  objection  for  holding  the  indorsement  there  to  be 
irregular;  namely,  that  the  agent's  residence  was  incorrectly 
stated.  At  any  rate  this  indorsement  may  be  read  as  if  the 
writ  were  sued  out  by  the  plaintiff  himself,  his  residence 
being  given  with  suflBcient  accuracy.  [Pattesan,  J. — It 
should  then  appear  that  it  was  issued  **  in  person."] 


(a)  3  Dowl.  673 ;  S.  C.  2  C,  M.  &  R.  239. 
ib)  1  M.  &  W.  649:  S.  C.  5  Dowl.  161. 
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fV/utef  in  support  of  the  rule.  There  is  nothing  to  shew  ^  18^^ 
that  the  parties  here  describing  themselves  as  ^'  agents"  are 
attorneys.  If  this  be  held  to  be  a  good  indorsement,  any 
person  may  sue  out  a  writ  for  another,  whether  attorney  or 
not,  if  he  call  himself  ''agent;"  and  the  intention  of  the 
statute  be  defeated.  The  case  of  Lloyd  v.  Janes  (a)  is 
expressly  in  point  There  the  indorsement  was  ''  this 
writ  was  issued  by  Wm.  Loaden,  32,  Great  James  Street, 
Bedford  Row,  agent  for  the  plaintiff  in  person,  who  resides 
at  Barmouth;"  and  the  Court  held  it  insufficient.  Lord 
Abinffor,  C.  B.,  said,  ''  he  does  not  sue  it  out  as  attorney, 
but  as  agents  And  Mr.  Baron  Aldersan  observed,  ''the 
rule  means  to  apply  to  the  case  where  the  party  employs 
an  attorney  in  the  ordinary  way,  as  an  attorney.  Here  you 
do  not  say  he  sued  out  the  writ  as  attorney." 

Pattbson,  J. — It  seems  to  me  that  the  report  oi  Lloyd 
T.  Janes  in  Meeson  Sf  Welsby  must  be  the  correct  one;  for 
the  judgment  in  the  report  in  DowUng  proceeds  on  the 
ground  that  the  agent's  residence  is  incorrectly  stated, 
which  does  not  appear  to  have  been  the  case.  I  therefore 
think  that  it  is  an  authority  expressly  in  point  that  an 
indorsement  in  this  form  is  insufficient  Whether  an 
attorney  residing  in  the  country  has  a  right  to  sue  out  a 
writ  by  his  town  agent,  it  is  not  necessary  to  decide.  At 
any  rate  I  think  he  cannot  do  so,  unless  he  states  on  the 
writ  that  he  is  suing  in  person.  The  act  of  Parliament 
requires  that  it  should  be  sued  out  by  attorney,  or  by  the 
plwitiff  in  persoiL  Here  it  does  not  appear  to  be  sued 
out  by  either.  It  merely  states  that  it  is  sued  out  by 
Messrs.  Grr^oiy  as  "agents,"  which  must  be  taken  to  mean 
"  agents"  simply,  for  I  cannot  take  notice  that  they  are 
attorneys.    The  rule  must  therefore  be  made  absolute. 

Rule  absolute. 

(a)  I  li.  &  W.  649$  S.  C.  6  I>owl.  101. 
c  c  2 
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v^— ' 

BusHELL  V.  Slack. 

A  plaintiff  1  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause 
▼entodST"  ^^7  ^^^  defendant  should  not  be  at  liberty  to  enter  up 
J!^"!^^ Judgment  as  in  case  of  a  nonsuit;  or  why  the  trial  in  this 
to  his  peremp.  cause,  and  subsequent  proceedings,  should  not  be  set  aside, 
taluDg,  fhoold  and  in  the  meantime  proceedings  be  stayed. 
Owrt  to^Te  ^^  appeared  from  the  aflBdavit  of  the  defendant's  attorney 
itenltrged:  Jq  support  of  the  rule,  that  a  rule  for  judgment  as  in  case 
ceed  to  trUl  of  a  nonsuit  in  the  above  cause  having  been  moved  in  last 
limited  in  hii  Trinity  Term,  had  been  discharged  on  the  last  day  of  that 
S^mald!4  '^^""»  ^^®  plaintiff  giving  a  peremptory  undertaking  in  the 
^a*7"T£*  usual  terms  to  try  the  cause  before  the  sheriff  of  Gloucester- 
he  did  not  do  shire  within  two  months.  That  previously  to  Trimty  Term 
heA  n^oe,^  ^^  ^^^  sheriff  of  Gloucestershire  had  appointed  Courts  to 
totnaUflS^  be  holden  for  the  execution  of  writs  of  trial  before  him  at 
Uie  time  the   Shire   Hall,  Gloucester,  upon,   amongst  other  dayet, 

nndertakmff      Monday,  the  22nd  of  June,  Monday,  the  1 3th  of  July, 
imd^^^     and  Monday  the  10th  of  August  last,  and  had  given  due 
averdict in      and  public  notice  thereof  in  the  city  of  Gloucester,  where 
the  defendant,  the  plaintiff's  attorney   carried   on   business.     That  the 
to  attend,  the    plaintiff  might  have  proceeded  to  trial  at  any  one  of  these 
SrTe^rt't?''  Courts;  but  that  he  did  not  do  so.     That  on  the  17th  of 
obtained  with    July  he  gave  notice  of  trial  before  the  sheriff  for  Monday 
the  10th  of  August  last,  and  that  no  notice  of  countermand 
was    afterwards    given.     That    the   defendant's   attorney 
attended  accordingly  with  his  witnesses  on  the  said  10th 
day  of  August,  to  defend  the  action,  but  that  the  cause  was 
not  then  tried.     That  on  or  about  the   10th  or  11th  of 
August  last,  the  plaintiff's  attorney  gave  a  fresh  notice  of 
trial  of  this  cause  before  the  said  sheriff  for  Monday  the 
31st  of  August  last.     That  defendant,  with  his  witnesses, 
attended,  but  informed  the  sheriff  that  he  should  not  appear 
in  the  action,  or  take  any  part  therein,  and  that  accordingly 
he  did  not  appear  at  the  said  trial,  or  take  any  part  therein ; 
and  that  a  verdict  was  returned  for  the  plaintiff  for  6/. 


Slack. 
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The  affidavit  in  answer  to  the  rule  stated  that  the  writ  1846. 
of  trial  and  subpoena  ad  testificandum  on  the  part  of  the  bushbll 
plaintiff  were  duly  issued,  and  the  writ  of  trial  forwarded 
to  the  office  of  the  sheriff  more  than  the  four  days  required 
prior  to  the  10th  of  August :  but  that  the  sheriff  did  not 
summon  any  jury,  or  hold  any  Court  for  the  execution 
befi>re  him  of  any  writs  of  trial  for  or  upon  the  said  10th 
of  August  last,  in  consequence  (as  this  defendant  hath  been 
informed,  and  which  information  he  believes  to  be  true)  of 
the  Summer  Assizes  for  the  county  of  Gloucester,  happening 
to  be  held  at  Gloucester  aforesaid  on  the  same  10th  day  of 
August  last,  and  that  all  the  writs  of  trial  appointed  for  or 
intended  to  have  been  executed  on  that  day  were  necessarily 
postponed  and  adjourned  to  the  then  next  appointed  trial 
day  before  the  said  sheriff,  being  the  31st  of  August  afore- 
said,  a  circumstance  which  defendant  believes  must  have 
been  well  known  to  defendant's  attorney.  That  he  was 
prepared  and  fully  intended  to  have  had  this  cause  tried 
on  the  sud  10th  day  of  August  last,  had  the  said  sheriff 
summoned  a  juiy  for  that  purpose.  That  in  consequence 
of  his  being  at  the  assizes  holden  at  Guildford  for  the  county 
of  Surrey  from  the  5th  to  the  9th  of  August  aforesaid,  as 
plaintiff's  attorney  in  an  action  then  tried  before  a  special 
jury,  he  did  not  know  this  cause  would  not  be  tried  on 
the  10th  of  August  until  the  morning  of  that  day,  and 
immediately  after  his  return  to  Gloucester,  and  that  so  fiur 
from  having  the  least  knowledge  the  cause  would  not  be 
tried  cm  the  said  10th  of  August,  he  did  not  countermand 
the  direction  he  had  previously  given  to  the  plaintiff's  three 
witnesses  for  their  attendance  at  Gloucester  on  that  day ; 
and  that  he  came  from  London  on  purpose  to  attend  the 
trial  of  this  cause,  and  another  in  which  he  was  attorney 
for  the  defendant  also  fixed  for  the  same  day,  and  which 
stood  adjourned  until  tiie  next  Court,  which  was  on  the 
31st  of  August  That  he  gave  a  new  notice  of  trial  on  the 
10th  for  the  31st  of  August.  And  that  on  the  latter  day 
the  cause  was  called  on  and  tried,  and  a  verdict  found  for 
the  plaintiff. 
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1846.  Paskley  shewed  cause.     This  is  a  novel  form  of  rule, 

which  asks  for  a  judgment  of  nonsuit  in  a  case  in  which  it 
appears  on  the  face  of  the  rule  that  a  trial  has  actually  been 
had,  and  a  verdict  obtained.  If  this  motion  be  correct,  in  all 
cases  where  the  plaintiff  allows  the  ordinary  time  to  elapse 
after  issue  joined  without  proceeding  to  trial,  and  afterwards 
tries  the  cause,  the  defendant  may  come  after  verdict  and 
ask  for  judgment  as  in  case  of  a  nonsuit  [Ptxttegon,  J. — 
In  such  a  case  the  party  is  under  no  necessity  to  try 
within  a  limited  period.  Here  the  trial  having  taken  place 
after  the  time  limited,  it  will  no  doubt  be  argued  that  it  is 
void.  In  the  former  case  it  is  not  even  irregular.]  The 
words  of  the  statute  authorizing  this  motion,  the  14  Gea  2, 
c.  17,  shew  that  it  was  never  contemplated  that  it  should 
be  made  after  trial  had.  Sect.  1  of  that  statute  enacts, 
**  that  where  any  issue  is  or  shall  be  joined  in  any  action 
or  suit  at  law  in  any  of  his  Majesty^s  Courts  of  Record  at 
Westminster,  the  Court  of  Great  Session  for  the  principality 
of  Wales,  the  Court  of  Great  Session  for  the  county  palatine 
of  Chester,  the  Court  of  Common  Pleas  for  the  county 
palatine  of  Lancaster,  or  the  Court  of  Pleas  for  die  county 
palatine  of  Durham,  and  the  plaintiff  or  plaintifis  in  any 
such  action  or  suit  Iiath  or  have  neglected^  or  shall  neglecty  to 
bring  such  issue  on  to  be  tried  according  to  the  course  and 
practice  of  the  said  Courts  respectively,  it  shall  and  may 
be  lawful  for  the  Judge  or  Judges  of  the  said  Courts 
respectively,  at  any  time  after  such  neglect,  upon  motion 
made  in  open  Court  (due  notice  having  been  given  thereof) 
to  give  the  like  judgment  for  the  defendant  or  defendants 
in  every  such  action  or  suit,  as  in  cases  of  nonsuit,  unless 
the  said  Judge  or  Judges  shall,  upon  just  cause  and  reason- 
able terms,  allow  any  further  time  or  times  for  the  trial  of 
such  issue ;  and  if  the  plaintiff  or  plaintifis  shall  neglect  to 
try  such  issue  within  the  time  or  times  so  allowed,  then, 
and  in  every  such  case,  the  said  Judge  or  Judges  shall 
proceed  to  give  such  judgment  as  aforesaid."  At  most  it 
was  but  an  irregularity,  and,  if  so,  the  defendant  is  too  late 


Slack* 
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to  take  advantage  of  it  The  case  of  Cox  v.  TuUock  {a\  1846. 
8hew8  that  he  ought  to  havje  applied  to  a  Judge  at  Chambers  \„^^^' 
in  the  Vacation.  The  plaintiff  was  not  bound  by  the  terms 
of  his  undertaking  to  try  at  the  first  Court  It  was  sufficient 
to  give  notice  for  the  10th  of  August;  and  the  cause  not 
being  tried  then,  arising  firom  no  &ttlt  of  the  plaintiff,  he 
should  not  be  considered  as  liable  for  it;  Lumley  ▼• 
D¥bmirg{b).  H€t  referred  also  to  Denman  v.  Bull{c)i 
Gilbert  v.  J^kkmd{d)\  PhMps  v.  Dance  (e);  Cam.  Dig. 
tit  «« Gmditian,'*  (D  7). 

£.  U.  fFoobych,  in  support  of  the  rule.  These  authorities 
might  be  entitled  to  some  weight  if  this  were  a  motion  to 
enlarge  the  plaintiff's  peremptory  undertaking.  But  here 
the  defendant  was  entitled  at  one  time  to  judgment  as  in 
case  of  a  nonsuit;  and  the  plaintiff  cannot  be  permitted  by 
giTii^  a  notice  of  trial  not  within  the  terms  of  his  under- 
taking^ to  say  that  the  defendant  is  no  longer  in  a  position 
to  ask  for  it  The  case  of  Gilbert  v.  Kirkland  was  a  case 
of  first  default  [Pajtieson^  J.,  referred  to  Negrete  ▼• 
Martorel  (/).']  The  circumstances  of  that  case  were  very 
similar  to  those  in  the  present  case.  There  a  rule  for 
judgment  as  in  the  case  of  a  nonsuit  was  discharged  on  a 
peremptory  undertaking  to  try  within  two  months,  if  an 
order  to  try  before  the  sheriff  should  be  obtained.  After  the 
expiration  of  two  months,  the  plaintiff  gave  a  notice  of  trial 
before  the  sheriff,  which  the  defendant  returned  as  being 
too  late.  •  On  the  day  for  which  the  notice  was  given,  the 
cause  was  tried  in  the  defendant's  absence,  and  a  verdict 
finind  for  the  plaintiff;  and  the  Court  set  aside  this 
verdict  as  irregular.  The  peremptory  undertaking  must 
be  fulfilled  strictly,  and  it  is  not  competent  to  the  plaintiff 

(a)  1  Cr.  &  M.  631 ;  S.  C.  3  (^  2  DowL  153. 

DowL  47.  (e)  9  B.  &  C.  709 ;  S.  C.  4  M. 

(6)  AMie,  voL  3,  p.  80;  S.  C.  &  R.  584. 

14  M.  &  W.  296.  (/)  6  M.  &  O.  766;  S.  C.  7 

(e)  3Biog.499;  S.C.  11  Moore,  Scotfs  N.  R.  483;  Ante,  vol.  1, 

443.  p.  735. 
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1846.       to  excuse  himself  from  the  terms  of  it,  except  by  application 
j^^^l^^    to  the  Comt  to  enlarge  it,  which  here  he  has  not  done. 


V. 

Slack. 


Patteson,  J. — I  do  not  think  that  even  had  no  trial 
occurred  in  the  present  case,  the  rule  for  judgment  as  in 
case  of  a  nonsuit  could  be  made  absolute.  It  is  clear  that 
the  reason  why  the  cause  was  not  tried  was,  because  the 
sheriff  did  not  bold  a  Court  The  plaintiff,  therefore, 
would  be  entitled  to  have  his  peremptory  undertaking 
enlarged.  At  the  same  time  I  do  not  know  that  a  plaintiff 
is  entitled  to  much  indulgence,  who,  after  giving  a  peremp- 
tory undertaking  to  try  within  two  months,  waits  till  the 
last  day  for  entering  his  cause,  and  then  comes  and  asks 
the  Court  to  release  him  from  his  undertaking.  Perhaps, 
however,  as  my  Lord  Chief  Baron  says  in  the  case  cited  of 
Lundey  v.  Dubaurg  (a),  where  *^  a  party  is  allowed  a  certain 
time  to  enter  his  cause  for  trial,  he  is  entitled  to  the  whole 
of  that  time."  In  the  present  case  the  plaintiff  ^ves  a 
subsequent  notice  of  trial  for  the  31st  of  August,  and  on 
that  day  proceeds  to  trial  I  think  that  he  could  not  do 
this.  His  proper  course  was  to  come  to  the  Court  and  ask 
to  have  his  peremptory  undertaking  enlarged :  and  I  think 
he  was  not  justified  in  proceeding  to  trial  as  if  nothing  had 
happened.  It  is  said,  however,  that  the  present  motion  is 
too  late,  and  that  application  should  have  been  made  to  a 
Judge  at  Chambers.  The  defendant,  however,  was  not 
bound  to  go  to  Chambers,  because  it  is  questionable 
whether  a  Judge  at  Chambers  has  power  to  set  aside  a 
verdict  I  think,  therefore,  that  the  rule  must  be  absolute 
to  set  aside  the  verdict,  the  plaintiff  giving  a  peremptory 
undertaking  to  try  within  two  months. 

Rule  absolute  to  set  aside  the  verdict  with  costs, 
the  plaintiff  to  pve  a  peremptory  undertaking 
to  try  within  two  months.  The  rest  of  the  rule 
to  be  discharged. 

(a)  Ante,  vol.  3,  p.  80;  S.  C.  14  M.  &  W.  295. 
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1846. 

Stones  v.  Btbon. 

C/DALL  had  obtained  a  rule  (a)  calling  on  the  plaintiff  Wbereapartv 
to  shew  cause  why  the  verdict  which  had  passed  for  the  and  ooDdo^i 
plaintiff  at  the  trial  of  the  above  cause  before  the  under-  JJj^!^^^ 
sheriff  of  Middlesex  should  not  be  set  aside,  and  a  new  trial  cannot  »fter- 
be  had  between  the  parties.  endenoe  m  a 

This  was  an  action  of  assumpsit  by  indorsee  against  ]^|1^^^^ 
indoraer  of  a  bill  of  exchange  for  lOi,  with  a  count  upon  4^5  Sj!!!?^ 
an  account  stated.   The  defendant  had  pleaded  that  he  had  undenberiii; 
no  notice  of  dishonour,  and  that  time  had  been  given  to  for  the  plmtur 
the  acceptor.     At  the  trial,  which  took  place  before  the  ^^{Jj 
undersheriff  of  Middlesex  on  the  4th  of  June,  1846,  the  Jary*  »un>ne<i 

the  witneifei, 

plaintiff  appeared  by  his  attorney,  who  acted  as  his  advocate,  made  a  >peedi 

and  the  defendant  by  counsel.     The  witnesses  having  been  afterwards 

ordered  out  of  Court  at  the  commencement  of  the  case,  SiSifhiMetf 

the  plaintiff's  attorney  remained  as  being  his  advocate,  made  •»  tJ&^' 

a  speech,  and  called  his  witnesses,  and  after  the  defendant's  defence.    Hit 

counsel  had  also  called  witnesses  and  closed  his  defence,  ^^^^^ 

the  plaintiff's  attorney  made  a  speech  in  reply,  and  then  ^  defcndmt. 


proposed  to  call  himself  as  a  witness  to  contradict  the  tnrthennder- 

defence  set  up.     This  was  objected  to  by  the  defendant's  Terdictwas* 

counsel,  but  overruled  by  the  undersheriff,  and  the  evidence  ^Jjpj^^. 

was  received.     The  counsel  for  the  defendant  declined  to  ^'^  that  the 

Ooort  woQio 

cross-examine  him.    (It  was  also  objected  at  the  trial  that  grant  a  new 


there  was  no  sufficient  evidence  of  notice  of  dishonour. 
That  objection  was  also  overruled.)  The  jury  having  found 
a  verdict  for  the  plaintiff,  damages  82. 6«.,  the  above  rule  was 
accordingly  obtained,  against  which 

Petersdarff  now  shewed  cause.  (He  proceeded  to  argue 
that  the  proof  of  notice  of  dishonour  which  was  given  was 
sofficient)  With  respect  to  the  plaintiff's  attorney  having 
acted  both  in  the  character  of  advocate  and  witness,  he 

(a)  In  Trinity  Term  last. 


trial. 
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1846.        contended,  that  however  improper  and  inconvenient  such  a 
"^^gg       course  might  be,  it  was  no  su£Bcient  ground  alone  for  the 
»•  Court  to  grant  a  new  trial ;  since  the  Court  would  never 

grant  a  new  trial  where  the  result  would  be  the  same  (a), 
which  it  would  be  here,  as  upon  a  new  trial  the  plaintiflTs 
attorney  might  become  competent  as  a  witness  hy  ceasing 
to  act  as  advocate. 

Udall,  in  support  of  the  rule.  (He  submitted  that  the 
proof  given  of  notice  of  dishonour  was  insufficient)  With 
respect  to  the  other  objection  he  argued,  that  it  would  be 
a  practice  attended  with  the  most  mischievous  consequences, 
if  an  attorney  or  any  other  person,  acting  as  the  advocate 
of  a  party,  could  afterwards  present  himself  before  the  jury 
as  a  witness  to  support  those  statements  he  had  been 
making  in  the  course  of  his  speech.  The  characters  of  an 
advocate  and  a  witness  should  be  sedulously  kept  apart. 
The  one  was  a  person  zealously  and  warmly  espousing  the 
interests  of  his  client ;  the  other  a  person  sworn  &irly  and 
impartially,  without  bias  or  &vour  to  either  party,  to  tell  the 
truth  of  what  he  had  witnessed  or  heard.  The  jury  might 
have  considerable  difficulty  in  separating  those  statements 
which  they  had  heard  from  a  person  as  advocate,  from  those 
which  they  had  heard  from  the  same  person  as  witness. 
There  is;,  perhaps,  no  authority  that  can  be  cited  as  ex- 
pressly in  point;  for  it  is  not  often  that  such  a  question  can 
arise.  The  nearest  case  is  that  of  Bex  v.  Brice  (jb).  There 
a  prosecutor  in  a  case  of  libel  was  not  permitted  to  act  as 
advocate  at  the  trial,  and  on  that  ground  he  moved  for  a 
new  trial  But  the  Court  refused  the  application,  giving 
as  a  further  reason  the  following :  '^  Besides  the  prosecutor 
may  be, and  generally  is, a  witness;  and  it  is  very  unfit  that 
he  should  be  permitted  to  state,  not  upon  oath,  &cts  to  the 
jury  which  he  is  afterwards  to  state  to  them  on  his  oath;" 

(a)  See  ^BouUtm  v.  Pritchard,  ante,  p.  1 17. 

(b)  3  B.  &  A.  606;  S.  C.  I  Chit.  352. 
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and  Bayley^  3.,  added,  '^  that  he  remembered  a  case  where 
Lord  EUenbonmgh  had  allowed  the  prosecutor  to  address 
the  juiy,  and  afterwards,  on  being  spoken  to  on  the  subject 
by  the  other  Judges,  expressed  hb  conviction  that  he  had 
done  wrong^  (a). 


1846. 

— >r— 

Stonbs 

BymoN. 


Pattbson,  J. — I  would  rather  decide  this  case  upon 
general  grounds,  than  upon  the  question  of  whether  or  not 
the  notice  of  dishonour  was  sufficient 

Here  the  attorney  for  the  plaintiff  makes  a  speech  and 
conducts  the  cause  as  his  advocate,  and  examines  the  wit- 
nesses, and  addresses  the  jury  in  reply  to  the  defendant's 
coonael,  and  afterwards  calls  himself  as  a  witness.  I  must 
say  that  I  do  not  think  that  such  a  course  of  proceeding  is 
proper,  or  consistent  with  the  due  administration  of  justioe. 
It  seems  to  me,  therefore,  that  his  evidence  ought  not  to 
have  been  received,  and,  having  been  received,  that  there 
ought  to  be  a  new  trial 

Rule  absolute  (b). 


(«}  The  learned  counsel  stated 
fStaX  the  onl^iottaoce  in  which 
he  had  been  able  to  find  that  such 
a  proceeding  bad  been  permitted, 
was  in  the  trial  of  Sir  Thomas 
More,  in  the  time  of  Henry  the 
Eighth,  when  the  then  Solicitor 
General,  who  was  conducting  the 
prosecution  against  that  eminent 
man,  ''to  his  eternal  disgrace," 
to  use  the  words  of  Lord  Camp- 
bell, in  relating  the  fact  in  his 
Lteet  ^  the  Chancellors,  vol.  1, 
p.  574,  **  and  to  the  eternal  dis- 
grace of  the  Court  who  permitted 


such  an  outrage  on  decency,  left 
the  bar  and  presented  himself  as 
a  witness  for  the  Crown." 

(jb)  This  case  was  referred  to, 
and  acted  upon,  in  a  subsequent 
case  of  Deane  v.  Packwood,  in 
Hilary  Term,  1847»  before  Mr. 
Justice  Erie,  in  this  Court. 
There  the  attorney  for  the  plain- 
tiff, after  opening  the  case,  ten- 
dered himself  and  was  admitted 
as  a  witness.  And  Mr.  Justice 
Erie  made  absolute  a  rule  for  a 
new  trial  on  this  ground. 
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Apleapoit 
dftirein  ooo- 


pleaded  on 
or  afUrtbe 
irttday  of 
the  sitting  aft 
niti  pniiSy  nmsC 
be  pleaded  in 
form  M  a  plea 
at  nisi  jprioi, 
anddemrered 
to  the  Jodce : 
and  wherelt 
waa  pleaded 
aa  a  plea  in 
banc,  and 
delireredto 
the  attorney 
on  the  other 
aide  on  the 
fintday  of 
the  tittmgt 
andthe^ain- 
tiff,  trealinflr 
It  aa  irreeiuar, 
procecdcm  to 
trial  aaif  no 
anch  plea  had 
been  pleaded, 
and  obtained 
a  verdict  ( 
the  Court 
refused  to  set 
the  yerdict 


Patnb  V.  Shenstone,  Administratrix,  &c. 

1  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause 
why  the  verdict  in  the  above  action,  and  all  subsequent 
proceedings,  should  not  be  set  aside  with  costs. 

It  appeared  upon  the  affidavits  that  this  was  an  action  of 
debt  upon  a  bond  to  which  the  defendant  had  pleaded 
plene  administravit,  and  the  plaintiff  had  replied  that  the 
defendant  had  assets  at  the  commencement  of  the  suit: 
upon  which  issue  had  been  joined,  and  notice  of  trial  given 
for  the  first  sittings  in  this  Term,  the  3rd  of  November. 
That  on  the  noon  of  that  day,  the  defendant  had  delivered 
to  the  plaintiff's  attorney  a  plea  puis  darrein  continuance, 
of  a  judgment  recovered  against  the  defendant  as  adminis- 
tratrix since  action  brought,  concluding  with  an  averment 
of  plene  administravit  prseter.  The  plea,  instead  of  being 
pleaded  at  nisi  prius,  was  pleaded  in  the  usual  form  in 
banc,  and  was  accompanied  by  the  usual  affidavit  that  it 
was  true  in  substance  and  in  fact,  and  that  the  matters 
thereof  arose  within  eight  days  next  before  the  3rd  of 
November,  1846.  The  plaintiff  treated  the  deliveiy  of 
this  plea  as  a  nullity,  and  proceeded  to  try  the  cause  on 
the  following  day,  when  it  was  called  on  in  its  order,  and 
accordingly  obtained  the  verdict,  which  it  was  the  object 
of  the  present  rule  to  set  aside.  The  defendant  did  not 
appear  at  the  trial,  nor  had  he  instructed  counsel,  in  conse- 
quence of  having  delivered  the  above  plea. 


Petersdarff  shev^ed  cause.  The  plaintiff  was  justified  in 
proceeding  to  trial,  and  treating  the  delivery  of  this  plea 
as  a  mere  nullity.  First,  it  is  irregular  in  form,  in  being 
pleaded  as  a  plea  in  bar  in  banc,  instead  of  as  a  plea  in  bar 
at  nbi  prius.  The  form  in  the  latter  case  is  very  different; 
and   is  pleaded  by  counsel  instead  of  by  attorney  (a). 


(a)  See  the  precedents  given  in  3  Chit,  on  Plead.  1162 — 5,  6th  ed. 
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It  mmy  perfaape  be  said,  that  as  continuances  are  now 
abolished  by  R^.  Gen.,  Hil.  Term,  4  Wm.  4,  pU  IL  r.  2, 
the  old  form  of  these  pleas  is  altered;  but  there  is  an  »• 

express  {uxmso  in  that  rule;  <* provided  also,  that  in  all 
cases  in  which  a  plea  puis  darrein  continuance  is  now  by 
law  pleadable  in  banc,  or  at  nisi  prius,  the  same  defence 
may  be  pleaded  with  an  allegation  that  the  matter  arose 
after  the  last  pleading,  or  the  issuing  of  the  jury  process, 
as  the  case  may  be :  provided  also,  that  no  such  plea  shall 
be  allowed,  unless  accompanied  by  an  a£Bdavit  that  the 
matter  thereof  arose  within  eight  days  next  before  the 
pleading  of  such  plea,  or  unless  the  Court  or  a  Judge  shall 
otherwise  order.'*  But  even  supposing  that  this  is  merely 
a  ground  of  demurrer,  it  is  submitted,  secondly,  that  the 
defendant  should  have  delivered  the  plea  at  nisi  prius,  when 
the  cause  was  called  on,  to  the  Judge,  \9h0Be  duty  it  was 
to  certify  the  same  to  the  Court  above.  According  to  the 
old  inractice,  the  defendant  was  bound  to  file  his  plea  in 
banc;  and  to  deliver  it  to  the  Judge,  if  at  nisi  prius. 
Delivery  to  the  attorney  of  the  other  side  is  now  substituted 
tar  filing  (a),  but  the  practice  with  respect  to  pleas  at  nisi 
prius  remains  the  same.  In  Abbot  v.  RugeJey  (d),  where 
the  defendant  had  pleaded  the  general  issue  to  an  action 
of  aasanlt  and  battery,  and  at  the  assizes  put  in  a  plea  puis 
darrein  continuance,  to  which  the  plaintiff  demurred ;  it 
was  held,  ^  that  if  the  plea  had  been  issuable,  it  could  not 
have  been  then  tried,  neither  could  the  demurrer  be  there 
aigued,  but  must  be  certified  up  hither  by  the  Judge  of 
assize,  as  part  of  the  record  of  nisi  prius."  That  case  shews 
that  the  plea  must  be  certified  by  the  Judge  at  nisi  prius 
to  the  Court  above,  which  could  not  be  done  if  it  were 
merely  delivered  to  the  plaintiff's  attorney.  To  the  same 
effect  are  the  books  of  practice  upon  the  subject  (c). 

(a)  See  B«g.  Gen.,  HiL  Term,  p.  301,  7th  ed. ;    TUeff  Pract. 

4Win.  4,  r.  1.  p.  S51,  9th  ed;    IauHCm  Praei. 

(6)  3  Mod.  307.  p.  419. 
(e)  See  1  Ckii.  Arekb.  Pract, 
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1846.  Needham,  in  support  of  the  role.     With  respect  to  the 

first  point,  the  question  whether  a  plea  puis  darrein  con- 
tinuance is  pleadable  at  bar  or  at  nisi  prius,  depends  wholly 
on  the  doctrine  of  continuances*  which  are  now  abolished 
by  Reg.  Gen.,  HiL  Term,  4  Wm.  4,  pt  IL  r.  2.  Since  that 
mle^  a  plea  puis  darrein  continuance  stands  upon  the  same 
looting  as  any  other  plea,  and  must  be  delivered  like  any 
other  plea  to  the  attorney  of  the  other  side ;  Reg.  Gen., 
Hil.  Term,  4  Wm.  4,  r.  1.  It  was  formerly  thought  that 
pleas  pub  darrein  continuance  were  to  be  discouraged,  but 
that  opinion  is  no  longer  entertained,  and  the  cases  of 
Prince  ▼.  NiehoUan  {a\  and  LyttJetan  v.  Cross  {b),  shew  that 
soch  a  plea  as  the  present  discloses  a  proper  ground  of 
defence.  If  then  this  plea  may  be  pleaded  in  banc,  as 
since  the  abolition  of  continuances  it  is  submitted  it  may, 
the  objection  to  the  form  of  the  plea  cannot  be  sustained 
If  the  defendant  were  compelled  to  plead  this  plea  at  nisi 
prius,  a  great  hardship  might  arise,  for  it  might  be  im- 
possible for  him,  were  the  sittings  to  last  more  than  eight 
days,  to  comply  with  the  terms  of  the  rule,  which  require 
that  the  plea  shall  allege  that  the  matter  arose  after  the  last 
pleading,  or  the  issuing  of  the  jury  process,  as  the  case  may 
be,  and  be  accompanied  by  an  affidavit  that  the  matter 
thereof  arose  within  eight  days  next  before  the  pleading  of 
such  pleas.  In  1  Chit  Archb.  Pract.  p.  300,  7th  ed.,  it  is 
said,  <<  since  this  rule,  and  the  abolition  of  the  entry  of 
continuances,  the  plea  must  be  pleaded  within  eight  days 
after  the  matter  of  defence  has  arisen.**  The  case  of  Powell 
y.  Duncan  (c)  is  an  authority  to  the  same  efiect. 

Patteson,  J. — I  take  the  practice  before  the  new  rules 
to  have  been,  that  a  party  wishing  to  plead  pms  darrein 
continuance,  might  have  done  so  in  banc,  at  any  time 
before  the  sittings  at  nisi  prius  had  commenced;  and  after 

(a)  STaont.  665 ;  S.  C.  I  Marsh.      &  R.  176. 
280.  (c)  5  Dowl.  550. 

(6)  3  B.  &  C.  317 ;  S.  C.  5  D. 
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the  flittingB  at  niai  prios  had  oommenced,  at  nisi  prius,  at  ^  \S46. 
any  time  before  triaL  And  I  can  conceive  that  otherwise 
some  inconvenience  might  arise  if  a  cause  were  for  trial  in 
one  phice,  and  the  plea  were  to  be  delivered  in  another. 
I  think  the  new  rules  have  made  no  difference  in  this  par- 
ticular, for  the  first  rule  that  pleadings  shall  not  be  filed, 
only  a[^liea  to  such  pleas  as  were  formerly  filed,  and  sub- 
stitutes a  delivery  between  the  parties. 

Now^  beibre  the  new  rules,  would  the  defendant,  by 
filing  this  plea  on  the  3rd  of  November  with  the  proper 
officer  oiihe  Court,  have  complied  with  the  then  practice? 
I  do  not  think  he  would,  as  the  sittings  had  already  com* 
menced.  A  plea  which  was  pleaded  at  nisi  prius  was 
delivered  to  the  Judge,  and  was  never  filed ;  for  the  Judge 
was  bound  to  receive  it  and  annex  it  to  the  record,  and 
certify  it  to  the  Court  above.  Then  the  rule  of  HiL  Term, 
4  Wm.  4,  pt  IL  r.  2,  says,  **  that  in  all  cases  in  which  a 
plea  puis  darrein  continuance  is  now  by  law  pleadable  in 
banc,  or  at  nisi  prius,  the  same  defence  may  be  pleaded 
with  an  allegation  that  the  matter  arose  after  the  last 
pleading,  or  the  issuing  of  the  juiy  process,  as  the  case 
may  be."  Therefore,  if  the  plea  is  pleaded  before  the 
sittings  at  nisiprius^  it  must  be  pleaded  in  banc,  and 
delivered  to  the  opposite  attorney;  if  after  the  sittings  have 
commenced,  it  must  be  pleaded  at  nisi  prius,  and  delivered 
to  the  Judge.  The  rule  obviously  contemplates  the  case 
of  a  plea  at  nisi  prius,  as  it  in  effect  says  that  the  practice 
with  respect  to  such  pleas  is  to  remain  as  before.  There 
was  no  filing  befiire,  and  therefore  there  should  have  been 
no  delivery  now« 

Hie  only  difficulty  that  was  suggested  as  possibly  arising 
tnm  this  view  ef  the  case  was,  that  supposing  the  sittings 
at  nisi  prios  to  last  mote  than  eight  days,  the  defendant 
mig^t  not  be  able  to  make  the  affidavit  ''that  the  matter 
thereof  arose  within  eight  days  next  before  the  pleading  of 
such  plea."  That,  however,  supposes  that  the  defendant 
cannot  plead  the  plea  except  on  the  day  of  trial    Whether 
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Shbmbtonx. 


1846.  that  is  the  case  or  not,  does  not,  I  think,  signify,  as  the 
p25fi,jj  difficulty  is  provided  for  in  the  rule  itself,  which  says, 
**  unless  the  Court  or  a  Judge  shall  otherwise  order.** 
I  therefore  think  that  no  prejudice  could  arise  to  the  party 
in  this  respect;  as  no  doubt  a  Judge  would  receive  a  plea 
of  this  kind,  where  the  affidavit  shewed  the  subject-matter 
to  arise  within  eight  days  fix>m  the  first  day  of  nisi  prius, 
though  a  greater  time  had  elapsed  before  the  day  of  triaL 

I  am  therefore  of  opinion,  that  under  these  circumstances 
this  plea  was  not  properly  pleaded,  and  that  the  plaintiff 
was  justified  in  taking  no  notice  of  it,  and  proceeding  to 
trial,  as  if  no  such  plea  had  been  pleaded.  The  rule  must, 
therefore,  be  dischaiged. 

Rule  discharged. 


Lambert  v.  Lyddon. 

A  ni]«  wti  A  RULE  had  been  obtained  callimr  upon  the  plaintiff  to 

made  abaolute  ,  -o     r  r 

for  a  new  trul,  ^hew  cause  why  the  Master  should  not  review  his  taxation 

;^Sn7  of  costs  herein. 

^S-^HdL  ^^  appeared  upon  the  affidavits,  that  this  was  an  action 

that  the  BiMter  brought  to  recover  the  amount  of  an  attorney's  bill,  and 

allowSffthe  ^^^  &  verdict  had  passed  for  the  defendant  at  the  trial, 

par^^mch  ^^*^^  ^^  afterwards  set  aside,  and  a  new  trial  ordered, 

eoits  of  the  without  any  mention  of  costs.     That  after  notice  of  trial 

fint  trial  ai  \ 

were  aTailable  was  agam  given  for  the  6th  of  August,  the  commission  day 

And  there-  ^^r  the  coun^  of  Somerset,  the  parties  on  the  31st  of  July 

waf^t^  came  to  an  arrangement,  which  was  embodied  by  consent 

allowmg  the  in  the  following  Judge's  order  : — '*  Upon  hearing    the 

brieft,  tub.  attorneys  or  agents  on  both  sides,  and  by  consent,  I  do 

oo^on  the  ^^^  ^^^  ^  fiirther  proceedings  in  this  cause  be  stayed 

2S?thJ'f(J^*  on  payment  of  20i  damages,  and  all  such  cosU  ah«ady 

on  the  briefs  incurred  as  the  plaintiff  would  be  entitled  to,  if  he  inroceeded 

or  the  oon-  ^ 

lultation  feet, 

or  the  oofta  of  terving  the  subpcenas  for  the  firet  triaU 


Lydoon. 
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to  a  second  trial  and  obtained  a  verdict,  and  the  Judge  of 
assize  certified  it  to  be  a  proper  cause  to  be  tried  before 
hiiDy  and  by  a  special  jury;  such  costs  to  be  taxed,  and  in 
defiEuilt  of  payment,  final  judgment  and  execution  to  be 
issued  for  the  amount  Dated  the  3l8t  of  July,  1846/* 
Signed,  &a 

Upon  taxation,  the  Master  had  allowed  the  costs  of  the 
brie&  and  fees  to  counsel,  and  consultations  at  the  first  trial, 
and  the  writs  of  subpoena,  and  copies  and  service  thereof 
upon  the  witnesses*  It  appeared  that  no  briefs  had  been 
delivered  for  the  second  trial,  nor  had  the  writs  of  subpoena 
been  resealed  or  fresh  service  efiected.  These  costs  having 
been  objected  to,  and  allowed,  the  above  rule  was  obtained, 
agunst  which 

Rogen  shewed  cause.  The  question  is,  whether  these 
costs  are  costs  in  the  cause,  or  costs  of  the  first  trial ;  and 
it  is  submitted  that  the  Master  was  right  in  considering 
them  as  costs  in  the  cause.  The  costs  of  the  briefe  and 
subpcenas,  and  copies,  are  clearly  costs  in  the  cause.  The 
fees  to  counsel  are  so  also ;  for  a  refiresher  only  is  necessary 
on  the  second  trial 

MoKtague  Smith,  in  support  of  the  rule.  It  is  clear  ftt>m 
Beg.  Gen.,  HiL  Term,  2  Wm.  4,  r.  64,  which  says,  « if  a 
new  trial  be  granted,  without  any  mention  of  costs  in  the 
role,  the  costs  of  the  first  trial  shall  not  be  allowed  to  the 
siKXsessfiil  party,  though  he  succeed  on  the  second;"  that 
the  costs  of  the  first  trial  are  lost  to  both  parties.  The 
question  therefore  is,  are  these  costs  of  the  first  triaL 
There  is  no  doubt  that  such  portion  of  the  costs  of  the 
first  trial  as  would  have  become  costs  in  the  second  trial, 
the  Master  was  justified  in  allowing.  But  he  has  exceeded 
this  limit,  in  allowing  the  fees  to  counsel  on  the  briefs,  and 
the  fees  for  consultations  on  the  first  trial.  In  the  case  of 
a  new  trial,  these  are  new  fees,  and  not  refireshers.  The 
writs  of  subpoena  would  be  available,  being  resealed,  for 

VOU  IV.  D  D  J).   &   L. 
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1846.       the  second  trial,  but  the  copies  and  service  are  only  good 


Lambert 


for  the  first  triaU 


9»  Cur.  adv.  vulL 

Lydix>n« 

Patteson,  J. — This  was  an  application  to  review  the 
taxation  of  costs  in  the  above  cause.  It  appears  that  a 
trial  was  had,  and  a  verdict  found  in  favour  of  the 
defendant,  which  was  afterwards  set  aside  upon  appli- 
cation to  the  Court,  and  a  new  trial  ordered  to  be  had 
between  the  parties,  no  mention  being  made  in  the  rule 
respecting  the  costs  of  the  former  triaL  That  after  a  notice 
of  trial  for  the  second  time  being  given,  the  parties  came 
to  a  compromise,  by  which  it  was  agreed  that  all  further 
proceedings  in  the  action  should  be  stayed  on  payment  of 
a  certain  sum,  ^^  and  all  such  costs  already  incurred  as  the 
plaintiff  would  be  entitled  to,  if  he  proceeded  to  a  second 
trial  and  obtained  a  verdict,  and  the  Judge  of  assize  cer- 
tified it  to  be  a  proper  cause  to  be  tried  before  him,  and  by 
a  special  jury."  Now  upon  this  agreement  it  came  before 
the  Master  to  tax  the  costs,  and  several  items  were  objected 
ta  One  was  the  costs  of  the  brie&  which  had  been  pre- 
pared and  used  at  the  first  trial.  I  think  the  Master  sicted 
rightly  in  allowing  these  costs,  as  there  was  no  necessity  for 
preparing  fteAi  brie&  for  the  second  trial.  Another  was 
the  costs  of  the  writs  of  subpoena.  I  think  the  Master  was 
right  in  allowing  these  costs  also,  for  the  writs  would  be 
available  on  the  second  trial,  on  being  resealed.  The  same 
rule  will  apply  to  the  copies,  because  they  might  be  altered. 
But  I  think  he  did  wrong  in  allowing  for  services  of  die 
writs,  as  those  could  never  be  available  for  the  second  trial, 
and  it  appears  that  no  fit^sh  services  had  been  efiected. 
With  respect  to  the  fees  to  counsel  on  the  brie&  in  the  first 
trial,  it  was  contended  that  the  fees  on  a  second  trial  w«« 
in  the  nature  of  refireshers  only,  and  not  new  fees.  As  fiir, 
however,  as  I  can  learn,  the  practice  is  not  so^  and  they  are 
new  fees.  The  Master^  therefore,  was  wrong  in  allowing 
these  fees.    The  sarnie  may  be  said  with  respect  to  the 
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consultation  fees  on  the  first  trial  These  fees  being  fees 
on  the  first  trial,  were  all  lost  It  may  be  safely  assumed 
as  a  principle  on  which  the  taxation  should  proceed, 
that  whatever  costs  of  the  first  trial  are  available  on  the 
second,  are  costs  in  the  cause.  All  the  other  costs  of  the 
first  trial  are  lost  With  this  intimation,  the  case  must 
go  back  to  the  Master  that  he  may  review  his  taxation 
accordingly. 

Rule  absolute. 


Ex  parte  Wallwork. 

ARCHBOLD  had  obtained  a  rule,  calling  upon  John  AfBdaritt  in 

Master  and  Richard  Edward  Alison,  Esqrs.,  two  of  the  rafJfo^a  ^ 

keepers  of  the  peace  and  justices  in  and  for  the  county  of  ^^^^  xx> 

Lancaster,  to  shew  cause  why  a  writ  of  certiorari  should  *»  entitled 

^         at  all. 
not  issue  directed  to  the  keepers  of  the  peace  and  justices     And  where 

in  and  for  the  said  coun^,  to  remove  into  this  Court  die  entftleiT**  In 

record  of  conviction  of  Robert  Wallwork  and  James  Wall-  Jj*  Sf^'  °^ 

the  Queen  e. 

work,  by  the  said  John   Master  and   Richard   Edward  Robert  Wall- 
Alison,  on  die  17tii  day  of  March  last,  for  having  on  the  james  Wall- 
Srd  d^  of  January,  1846,  at  the  township  of  Choriey  in  ^eVf  A* 
the  siud  county,  illegally  paid  to  one  Elizabeth  Bendey,  pr^«di^Djfs 
then  and  tiiere  being  an  artificer  in  the  trade  of  weaving  of  below  which 
ootton,  in  respect  of  certain  labour  done  by  her  for  the  said  to  b^ig'ap, 
Robert  Wallwork  and  James  Wallwork  in  tiie  said  trade,  ^^„*|,|^* 
certain  wages  otherwise  than  in  the  current  coin  of  this  ^^^  ^*^- 
reahn,  contrary  to  the  form  of  the  statute  in  such  case  James  WaU- 
made  and  provided,  whereby  they  had  forfeited  the  sum  Conitheld* 
rf  101     The  affidavit  in  support  of  the  rule  was  entitied  ^2'^*'^' 
^  In  the  matter  of  the  Queen  v.  Robert  Wallwork  and  the  rale. 
James  Wallwork." 

RcbinMon  shewed  cause,  and  objected  that  the  affidavit 
upon  which  the  rule  had  been  obtained  was  improperly 

D  D  2 
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1846.  entitled,  there  being  no  such  cause  in  Court  as  "The 
^j^Jj^^^J^  Queen  v.  Robert  Wallwork  and  James  Wallwork."  The 
Wallwobk.  case  of  Ex  parte  Nohro  (a)  is  a  direct  authority  in  favour  of 
this  objection.  There  a  rule  nisi  for  a  certiorari  had  been 
obtained  on  an  affidavit  entitled  "The  King  v.  The  Justices 
of  Essex,"  and  on  cause  being  shewn  against  the  rule,  the 
objection  was  taken  that  the  affidavit  ought  not  to  have 
been  entitled  at  all,  as  there  was  no  cause  pending  before 
the  Court ;  and  the  Court  held  the  affidavit  irregular,  and 
discharged  the  rule.  The  cases  of  Rex  v.  Stretch  (i),  and 
Rex  V.  Justices  of  Warwickshire  (c),  are  authorities  to  the 
same  effect.  It  may  be  said  perhaps,  that  there  is  a  dis- 
tinction between  the  present  case  and  those  cited;  that 
here  the  affidavit  is  entitled  "  In  the  matter  of  The  Queen 
v.  Robert  Wallwork  and  James  Wallwork ;"  but  the  addition 
of  those  words,  it  is  submitted,  can  make  no  difference ; 
the  principle  being  that  the  affidavit  in  support  of  a  motion 
for  a  certiorari  should  not  be  entitled  at  all.  In  Archb. 
Crmon  Pract  p.  184,  it  is  said,  "the  application  for  the 
certiorari,  in  this  case,  is  made,  in  Term  time  by  motion  in 
Court,  in  Vacation  to  a  Judge  at  Chambers,  and  in  both 
cases  upon  one  or  more  affidavit  or  affidavits,  intituled, 
*  In  the  Court  of  Queen's  Bench,'  but  not  in  any  caitse, 
annexing  and  verifying  a  copy  of  the  conviction  or 
order,"  &c. 

Jrchbold,  in  support  of  the  rule.  It  is  submitted  that 
there  is  a  wide  distinction  between  the  present  case  and 
those  cited,  and  that  the  Court  will  go  further  than  it  has 
yet  done,  if  it  holds  the  affidavit  in  this  case  to  be  irregular. 
In  the  cases  cited,  the  affidavits  purported  to  be  entitled  in 
causes  which  did  not  exist  Here  the  affidavit  is  only 
**  In  the  matter  of,"  a  cause  which  does  exist  in  another 
Court     [Fatteson,  J. — In  Ex  parte  Nohro,  the  Court  seem 

(o)  1  B.  &  C.  267.  (c)  5  Dowl.  382. 

Kb)  4  DowL  30. 
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to  intimate  that  the  aflSdavit  ought  not  to  be  entitled  at        1846. 
all]     In  that  case  the  aflSdavit  was  entitled  as  if  the  writ      ex  parte 
of  certiorari  had  issued,  which  was  clearly  wrong.     The    Wallwobk. 
affidavit  here  is  not  entitled  in  the  same  way  that  it  would 
be  if  the  certiorari  had  issued     The  words  ^^  In  the  matter 
0^"  prevent  any  mistake  being  made  as  to  their  being  such 
a  prosecution  pending  in  this  Court 

Pattbson,  J. — What  do  the  words  "  The  Queen  v. 
Robert  Wallwork  and  James  Wallwork"  prima  facie  mean? 
Unquestionably  that  there  is  a  prosecution  pending  in  this 
Court  with  that  title.  Then  putting  in  the  words  *^  In  the 
matter  o^**  makes  no  difference  at  all.  I  think  it  better 
that  we  should  not  have  any  nice  distinction  upon  the 
subject,  but  enforce  the  general  rule,  and  require  that  the 
affidavits  in  such  cases  should  have  no  title  at  alL  The 
rule  must  therefore  be  discharged. 

Rule  discharged. 


Ex  parte  Lord. 

On  a  former  day  in  the  present  Term,  Huddkstan  had  Wbwe  a 
obtained  a  nile  absolute  for  a  writ  of  certiorari  to  issue  Suedto bring 
to  bring  up  the  record  of  the  conviction  of  James  Lord,  S^ferAe*^^" 
for  having  unlawfully  absented  himself  from  the  service  Master  ind 
of  John  Mason,  of  Rochdale,  in  the  county  of  Lancaster,  (4  Geo,  4, 
Machine  Maker,  his  master,  contrary  to  the  form  of  the  ^virpoie  of    * 
statute  in  such  case  made  and  provided,  (the  Master  and  dcim  qawhed 
Servants*  Act,  4  Geo.  4,  c.  34),  by  virtue  of  which  James  the  face  of  it. 
Lord  was  detained  a  prisoner  in  the  Salford   House  of  admitted  the 
Correction ;  in  order  that  the  same  might  be  quashed  for  ^J^  p^n  ^ 
defects  apparent  on  the  face  of  it.  ^^?^ ««  ?>«- 

*  *  TictioD,  to  bail. 

Sembie,  that 
the  Court  has 
wmVt  m  case  the  cent iction  be  affirmed,  to  recommit  the  defendant  for  such  farther  time  as 
DO  wonld  otberwiie  hare  passed  in  prison. 
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1846.  At  the  same  time,  he  had  obtained  a  writ  of  habeas 

Ex  parte      corpus  to  the  keeper  of  the  House  of  Correction  at  Salford, 
Lord.        Jn  the  county  of  Lancaster,  to  bring  up  the  body  of  James 
Lord,  in  order  to  his  being  admitted  to  bail 
Upon  the  returns  to  both  writs  being  read, 

Htiddlestan  moved  that  the  prisoner  be  admitted  to  bail 
accordingly. 

Cowling  shewed  cause.  The  case  of  Rex  ▼.  Reader  (a) 
is  relied  on  in  support  of  this  application.  There  the 
defendant  having  been  convicted  for  keeping  an  alehouse 
without  license,  and  having  been  thereupon  committed  for 
a  month,  after  having  lain  a  fortnight,  brought  a  certiorari, 
and  upon  the  return  of  it  was  admitted  to  bail.  That  case 
would  certainly  seem  to  be  a  direct  authority  in  &vour  of 
this  application;  but  the  report  is  a  very  short  one,  no 
argument  is  given,  and  it  is  merely  briefly  stated  as  the 
ground  of  the  decision,  <^the  Court  being  of  opinion,  that 
if  the  conviction  was  confirmed,  they  could  commit  him  in 
execution  for  the  residue  of  the  time."  It  is  submitted, 
however,  that  the  authority  of  this  case  cannot  be  supported, 
and  the  question  was  most  probably  imperfectly  discussed. 
The  Court,  it  is  presumed,  could  have  no  authority  to  re- 
commit a  party  whose  period  of  imprisonment  had  expired; 
and  it  is  strange  if  it  had,  that  the  question,  so  often  as  it 
must  have  been  before  the  Court,  is  not  to  be  found  in 
some  later  decision.  [Pattesony  J. — Was  not  this  point 
before  the  Court  in  Regina  v.  Turner  in  last  Trinity  Term, 
which  was  the  case  of  a  conviction  under  the  4  Geo.  4, 
c.  34  ?]  No,  there  the  prisoner  had  been  bailed  before  a 
learned  Judge  at  Chambers  in  the  Vacation.  If  the  Court 
had  the  power  to  recommit  in  case  of  affirmance  of  the 
conviction  upon  appeal,  for  the  remainder  of  the  sentence, 
it  was  unnecessary,  in  the  recent  act  for  staying  execution 

(a)  I  Stnu  531. 
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of  jodgment  for  misderaeanors  upon  (^ving  bail  in  error,  ^^^6* 

(8  &  9  Vict  c.  68,  8.  3,)  to  empower  the  Court,  upon  ex  parte 

affirmance  of  the  judgment  below,  to  recommit  the  prisoner  Load* 
for  the  remainder  of  his  sentence. 

HuddleMtany  contra.  Perhaps  if  this  were  the  case  of  a 
simple  warrant  of  commitment,  there  might  be  some  difficulty 
in  the  Court  exercising  the  power  to  commit,  which  is  only 
conferred  upon  the  justices;  but  here  the  instrument  is  a 
conviction,  and  the  case  is  within  the  decision  of  Rex  ▼. 
Reader,  which  is  expressly  in  point.  That  case  was  acted 
on  in  Regina  v.  Turner  by  a  learned  Judge  at  Chambers, 
and  thene  has  been  no  decision  in  which  its  authority  has 
been  questioned.  If  the  Court  could  not  exercise  this 
power,  the  result  might  be  that  a  defendant  might  suffer 
an  imprisonment,  which  the  judgment  of  the  Court  might 
afterwards  pronounce  to  be  illegal  [Paffewm,  J. — Why 
could  not  the  case  be  now  argued,  so  as  to  prevent  the 
necessity  of  taking  bail  at  all  ?]  The  practice  is  to  enter 
the  case  in  the  Crown  paper,  where  it  is  brought  on  in  its 
tQm* 

Pattesoit,  J. — It  certainly  seems  unjust,  that  because 
owing  to  the  state  of  business  in  the  Court,  the  case  cannot 
be  argued  for  some  time,  the  defendant  should  therefore  be 
kept  in  custody  and  not  bailed.  I  shall  grant  this  motion 
if  I  find  that  I  have  the  power. 

Cur.  adv.  tmlt. 

On  the  following  day, 

Patteson,  J.— I  find  upon  inquiry  that  the  practice  of 
the  Court  is,  that  a  case  like  the  present  should  go  into  the 
Crown  paper ;  and  as  the  question  is  one  of  some  importance, 
upon  which  it  would  be  desirable  to  have  the  opinion  of 
the  full  Court,  I  do  not  feel  disposed  to  take  it  out  of  the 
usual  course.     The  only  question  therefore  is,  whether  the 
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1846.        defendant  is  to  remain  in  custody  during  the  time  that  may 
Ex  parte      elapse  before  this  case  comes  on  to  be  heard,  which  he 

^^^-  must  do,  unless  the  Court  consent  to  take  the  case  out  of  its 
turn,  (which  I  do  not  think  is  likely,)  when  the  subsequent 
judgment  of  the  Court  may  shew  that  he  ought  not  to  have 
been  imprisoned  at  alL  The  case  of  Rex  v.  Reader  (a)  is 
an  express  authority  in  favour  of  admitting  him  to  bail; 
and  I  do  not  see  how  the  prisoner,  in  case  the  conviction 
should  be  held  to  be  good,  could  afterwards  turn  round  and 
object  to  the  terms  on  which  he  has  been  admitted  to  baiL 
I  think  that  the  application  is  reasonable,  and  shall  therefore 
grant  it. 

Ordered  accordingly  (py 


(a)  1  Stra.  531.  undergo  and  receive  all  and  sin* 

(6)  The  rule  was  drawn   up,  gular  such  things  as  this  Court 

that  upon  giving  security  by  two  may  then  and  there  consider  of 

sureties  in  40/.  each,  and  by  his  concerning  him  in  that  behalf, 

own  recognisance  in  80/.,  **  for  and  so  from  day  to  day,  and  not 

the  personal  appearance  of  the  depart  this  Court  without  leave, 

said  James  Lord  in  this  Court,  he  the  said  James  Lord  be  dis- 

on  the  1  St  day  of  the  next  Term,  charged  out  of  custody  as  to  his 

then  and  there  to  abide  the  de-  commitment,    by  virtue  of   the 

cisionandjudgment  of  this  Court  warrant  in  the  said  return  set 

upon  the  said  conviction,  and  to  forth." 


Lane  v.  Horlock. 

The  proviso  in  A  RULE  had  been  obtained  in  Easter  Term  last,  calling 

c.  37, 8.  1,  upon  the  plaintiff  to  shew  cause  why  the  warrant  of  attorney 

rd/reTand*  h^^ein,  the  judgment  thereon,  and  all  subsequent  proceed- 

immediate  ings,  should  uot  be  set  aside,  on  the  ground  of  usury. 

security  upon  "^ 

the  land. 

Then  fore  a  loan  at  more  than  5/.  per  cent,  upon  bills  of  exchange  and  upon  a  warrant  of 
attorney  authorising  the  party  to  whom  it  is  given  to  enter  up  judgment  immediatelr,  with  a 
defeasance  that  execution  shall  not  issue  until  default  of  payment  of  the  bills  of  exchange,  is 
not  **  a  loan  or  forbearance  of  any  money  upon  tecurity  of  anv  lands,"  &c.,  within  the  meaning 
of  the  proriso  in  the  2  &  3  Vict.  c.  37,  s.  1 ;  although  a  juogment  duly  signed  aiul  regiitma 
is  **  a  cnarge**  upon  the  land,  under  the  1  &  2  Vict.  c.  110,  is.  13  and  19. 
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The  affidavit  of  the  defendant  in  support  of  the  rule        1846. 
stated,   that  in  the   month   of  October,    1841,   being  in        ][]]^JJ^"^^ 
temporary  embarrassment,   he  was   introduced   to  a  Mr.  v. 

John  Foster,  an  attorney,  as  a  person  likely  to  aid  him  in 
obtaining  money  to  relieve  him  therefrom,  and  that  through 
the  said  John  Foster  he  did  obtain  from  various  persons 
money  upon  his  bills  of  exchange,  at  high  rates  of  interest 
or  discount,  varying  from  251  to  602.  per  cent  per  annum, 
and  that  amongst  other  persons  to  whom  he  was  so  intro- 
duced by  the  said  John  Foster,  and  from  whom  he  borrowed 
money  at  such  excessive  interest,  between  October  1841^ 
and  October  1843,  was  the  plaintiff,  who  was  an  attorney 
residing  at,  &c.  That  in  the  month  of  October  1843,  two 
bills  of  exchange  of  the  defendant  which  the  plaintiff  had 
disconnted  for  him  at  the  rate,  as  he  believed,  of  %Ql  per 
cent,  per  annum,  for  the  respective  amounts  of  2982.  10«., 
and  2252.  6«.  Qd.  were  then  in  the  hands  of  the  plaintiff. 
That  at  that  time  he  the  defendant  was  seized  in  fee  simple 
of  and  entitled  to  considerable  estates,  consisting  of  lands, 
tenements,  and  hereditaments  in  the  counties  of  Gloucester 
and  Wilts,  subject  to  a  certain  mortgage  thereon  for  25,000il 
to  Viscount  Exmouth  and  co-trustees,  and  which  said 
mortgage  was  of  less  amount  than  the  value  of  the  said 
estates,  and  of  which  the  plaintiff  was  well  aware.  That 
in  October  1843,  the  defendant  was  in  great  distress  in 
consequence  of  interest  upon  the  mortgage  being  in  arrear, 
and  the  mortgagees  having  threatened  to  give  notice  to  his 
mother,  (who  was  very  aged  and  lived  with  the  defendant), 
to  leave  the  mansion  upon  part  of  the  mortgaged  estate, 
and  also  to  sell  the  estates  which  had  been  in  the  defend- 
ant's family  for  a  long  period  of  time.  That  upon  the 
suggestion  of  his  then  attorney,  Mr.  Foster,  he  applied  to 
the  pluntiff  to  advance  sufficient  to  pay  such  interest,  and 
to  provide  for  some  other  of  his  pressing  necessities,  and 
be  was  then  informed  by  the  said  John  Foster  that  the 
l^aintiff  refused  to  make  any  further  advances  to  him 
urithout  having  the  same  secured  upon  his  estate  by  a 
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1846.  r^;istered  judgment  upon  a  warrant  of  attorney,  which 
j^^^^  would  operate  as  a  direct  and  immediate  charge  upon  the 
•-^^  said  estates,  and  that  the  plaintiff  insisted  upon  having  such 
a  charge  on  the  defendant's  estates  in  the  event  of  his 
wanting  any  further  advance,  and  was  willing  to  make  such 
advance  upon  having  such  a  charge,  and  that  without  such 
a  charge  he  the  plaintiff  declined  to  make  any  such  advance. 
And  that  thereupon,  he  the  defendant  consented  so  to 
charge  his  estate  by  means  of  a  warrant  of  attorney,  and 
judgment  to  be  entered  up  and  re^tered  in  pursuance 
thereof,  and  agreed  to  pay  the  plaintiff  interest  after  the 
rate  of  60/.  per  cent  per  annum  upon  and  for  an  advance 
of  SOOLf  to  be  then  made  by  the  plaintiff  to  the  defendant 
upon  such  charge  or  security  upon  his  said  estates,  until 
the  same  should  be  repaid.  And  that  defendant  was 
informed  by  the  said  John  Foster,  and  verily  believes,  that 
the  said  plaintiff  agreed  to  advance  and  lend  him  the 
further  sum  of  800/.,  at  interest  afier  the  rate  last  aforesaid, 
and  upon  the  terms  that  the  same  should  be  secured  by  a 
charge  on  his  estates,  by  means  of  a  registered  judgment 
upon  a  warrant  of  attorney  as  aforesaid.'  And  that  on  the 
25th  of  October,  1843,  accordingly  the  plaintiff  advanced 
to  him  the  sum  of  800^  for  three  calendar  months,  at  the 
rate  of  interest  and  upon  the  terms  aforesaid.  That  there- 
upon the  defendant  accepted  three  bills  of  exchange  for 
15282.  7«.  Get,  being  the  amount  of  the  outstanding  accept- 
ances, together  with  the  sum  of  800L  and  interest,  and  also 
executed  a  warrant  of  attorney  (of  which  a  copy  was 
attached  to  the  affidavit.)  It  was  in  the  usual  form,  di- 
rected to  two  attorneys  of  the  Queen's  Bench,  authorizing 
them  jointly  and  severally  to  appear  for  the  defendant  '<on 
the  day  of  the  date  hereoj^  or  on  any  subsequent  day,  in 
the  Court  of  Queen's  Bench,  and  then  and  there  to  receive 
a  declaration  for  the  defendant  in  an  action  of  debt,  at  the 
suit  of  the  plaintiff,  for  the  sum  of  4000il  money  borrowed, 
and  thereupon  to  confess  the  same  action,  or  else  to  sufler 
a  judgment  by  nil  dicit,  or  otherwise  to  pass  against  the 
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defendant  in  the  same  action,  and  to  be  thereupon  forthwith        1846. 
entered  up  against  the  defendant  of  record  of  the  siud     ^'j^^^^^ 
Court,  tor  the  said  sum  of  40002.,  besides  costs  of  suit,"  &c.  *• 

HOELOCK. 

The  following  defeazance  was  thereunder  written : — **  Be 
it  remembered,  that  the  within  warrant  of  attorney  is  made 
and  given,  and  judgment  is  entitled  to  be  entered  up 
thereon  against  the  said  Isaac  John  Horlock,  in  order  to 
secure  the  payment  by  him  to  the  said  Richard  Kirkman 
Lane,  of  any  sum  of  money  not  exceeding  the  sum  of  two 
thousand  pounds,  which  may  at  any  time  hereafter  be  due 
to  him  the  said  Richard  Kirkman  Lane,  upon  or  by  virtue 
of  any  and  every  bill  of  exchange  or  promissory  note  which 
shall  be  made,  drawn,  or  accepted  by  the  said  Isaac  John 
Horlock,  and  be  discounted  for  him  or  for  his  use  by  the 
said  Richard  Elirkman  Lane,  so  that  the  whole  amount  of 
such  bS\s  or  notes  to  be  recovered  under  and  by  virtue  of 
the  said  judgment  shall  not  exceed  the  sum  of  two  thousand 
pounds.  And  it  is  agreed  that  no  execution  shall  be  issued 
<Nr  levied  under  and  by  virtue  of  the  said  judgment,  unless 
the  said  bill  or  bills  of  exchange,  or  promissory  note  or 
notes  shall,  on  the  same  respectively  becoming  due,  be 
dishonoured,  and  shall  remain  over  due  and  unpaid,  for 
the  space  of  seven  days ;  but  in  case  any  or  either  of  the 
said  bill  or  bills  of  exchange,  promissory  note  or  notes, 
shall  be  dishonoured,  and  shall  remain  over  due  and  unpaid 
for  the  space  of  seven  days,  then  any  writ  or  writs  of 
execution  in  respect  of  any  bill  or  bills  of  exchange,  pro- 
missory note  or  notes,  so  dishonoured  and  remaining  unpaid 
for  the  space  of  seven  days,  shall  or  may  fix>m  time  to  time  . 

be  issued  upon  or  by  virtue  of  the  said  judgment,  and  the 
said  Richard  Kirkman  Lane  shaU  be  at  liberty  to  levy 
thereunder  as  well  the  amount  of  the  said  bill  or  bilk  of 
exchange,  promissory  note  or  notes,  so  remaining  over  due 
as  aforosaid,  together  with  interest  thereon,  (not  exceeding 
in  the  whole  the  sum  of  two  thousand  pounds)  as  also  the 
costs  of  judgment,  and  any  and  every  writ  of  execution 
that  fixHD  time  to  time  may  be  issued  upon  the  said  judgment. 


J. 
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1846.        8heri£&'  poundage,  officers'  fees,  and  every  other  incidental 
Lane        expense  as  between  attorney  and  client     As  witness  my 
«'•  hand,  the  26th  day  of  October,  1843."     Signed,  &c.     The 

affidavit  further  stated,  that  the  warrant  of  attorney  was 
given  at  the  plaintiff's  request,  and  in  pursuance  of  the 
terms  of  the  above  mentioned  agreement,  and  ^'for  the 
express  purpose  of  creating  a  charge  on  the  defendant's 
said  estates."  That  the  loan  of  8002.  was  made  by  the 
plaintiff  to  the  defendant  for  three  months  certain,  and 
that  it  was  agreed  with  the  plaintiff  that  the  defendant 
should  pay  1202.  for  such  loan  for  such  three  months. 
That  defendant  understood  the  loan  to  be  made  upon  the 
security  of  the  estates,  and  that  the  warrant  of  attorney 
was  executed  for  the  express  purpose  of  creating  a  charge 
upon  the  estate  by  means  of  a  judgment  to  be  then  forth- 
with entered  up  thereon,  and  to  be  duly  registered ;  and 
that  the  bills  of  exchange  were  only  given  as  a  collateral 
security.  That  the  bills  of  exchange,  when  due,  were 
renewed  from  time  to  time  at  the  agreed  rate  of  60L  per 
cent  per  annum ;  and  that  the  sum  claimed  by  the  plaintiff 
on  the  24th  of  December,  1845,  was  2281iL  ISs.  M.  That 
he  had  been  informed  and  believed  that  judgment  was 
entered  up  on  the  said  warrant  of  attorney,  and  duly 
registered  on  the  26th  of  October,  1843.  That  the  plamtiff 
had  since  proceeded  to  issue  execution,  and  take  other 
proceedings  on  the  judgment,  and  had  threatened  to  file 
a  bill  in  equity  to  compel  the  sale  of  the  defendant's  estates. 
That  at  the  end  of  the  year  1844,  defendant  changed  his 
attorney,  and  that  he  was  since  under  the  advice  of  his 
present  attorneys,  been  allowing  all  his  income,  except 
150^  per  annum  for  his  maintenance,  to  be  applied  in  the 
improvement  of  his  estates,  and  generally  for  the  benefit 
of  his  creditors.  There  was  an  affidavit  also  by  Mr.  Foster, 
his  then  attorney,  corroborating  the  above  statements,  and 
giving  the  following  account  of  the  negotiation  with  the 
plaintiff,  which  resulted  in  the  execution  of  the  warrant  of 
attorney:  ''that  the  plaintiff  at  such  meeting  said,  that  if 
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he  did  lend  any  more  money  to  the  defendant,  he  (the  1846. 
plaintiff)  must  have,  in  addition  to  such  bills  of  exchange  Lanb 
as  he  might  discount,  a  warrant  of  attorney,  upon  which 
judgment  should  be  immediately  entered  up  and  registered 
to  secure  the  due  payment  of  not  only  such  bills  of  exchange 
as  he  might  then  discount,  but  also  of  such  two  then  out- 
standing bills,  and  any  other  bill  or  bills  of  exchange  which 
he  might  discount  for  the  defendant,  not  to  exceed  in  the 
whole  a  sum  to  be  defined  ;  but  prior  to  deciding  whether 
he  would  discount  any  further  bill  or  bills,  the  plaintiff 
required  deponent  to  furnish  him  with  a  copy  of  the 
defendant's  rental,  and  the  valuation  of  the  property  in 
mortgage  to  Viscount  Exmouth  and  his  co-trustees,  and 
the  amount  of  all  incumbrances  thereon;  and  he  also 
required  deponent  to  write  to  him  (the  plaintiff)  stating  if 
there  were  any  judgments  against  the  defendant,  and  if  so 
what,  and  also  the  exact  amount  of  the  money  which  the 
defendant  required  the  plaintiff  to  lend,  and  then  the 
plaintiff  promised  to  take  the  papers  home  with  him,  and 
give  his  final  answer  on  the  following  Monday.  And 
deponent  further  saith,  that  as  part  of  the  aforesaid 
arrangement  between  the  plaintiff  and  deponent,  it  was 
expressly  stipulated  that  he  (the  plaintiff)  should  have  an 
immediate  judgment  against  the  defendant  under  the  afore- 
said warrant  of  attorney,  which  he  should  immediately 
register."  That  he  accordingly  did  send  to  the  plaintiff 
copies  of  the  aforesaid  rental,  report,  and  list  of  incum- 
brances, and  stated  that  there  were  no  unsatisfied  judgments 
against  the  defendant  That  on  the  23rd  of  October,  1843, 
he  called  upon  the  plaintiff,  and  went  through  the  rental 
and  valuation  very  carefully  with  the  plaintiff,  who  expressed 
himself  satisfied  therewith,  and  agreed  to  advance  the  money 
upon  the  terms  already  mentioned ;  and  that  on  the  25th 
of  October,  upon  the  bills  of  exchange  being  given,  and 
the  warrant  of  attorney  executed  by  the  defendant,  the 
pluntiff  paid  to  the  defendant  the  sum  of  8002.  There 
was  a  further  affidavit  by  the  present  attorney  of  the 
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1846.  defendant,  detailing  sabseqoent  negotiations  with  the 
plaintiff  for  granting  time  to  the  defendant,  and  the  sub- 
sequent correspondence  which  led  to  the  present  application 
being  made. 

In  answer  to  this  rule,  the  plaintiff  made  an  aflSdavit 
stating  that  the  defendant,  at  the  time  when  the  loans  were 
first  made  to  him,  was  a  person  of  mature  age,  and  engaged 
in  trade,  though  not  in  his  own  name,  and  that  the  bill 
transactions  he  believed  arose  out  of  defendant's  connexion 
with  these  matteis.  He  admitted  that  the  bills  were  dis- 
counted at  the  rate  mentioned  in  the  defendant's  aflBdavit; 
but  with  reference  to  that  part  of  the  defendant's  affidavit 
which  stated  that  **  he  was  then  informed  by  the  said  John 
Foster,  and  believes  it  to  be  true,  that  the  said  plaintiff 
refused  to  make  any  further  advance  to  this  deponent 
without  having  the  same  secured  upon  the  said  estates  of 
this  deponent  by  a  registered  judgment  upon  a  warrant  of 
attorney,  which  would  operate  as  a  direct  and  immediate 
charge  upon  the  said  estates,  and  that  the  said  pldntiff 
insisted  upon  having  such  a  charge  upon  this  deponents 
said  estates  in  the  event  of  his  wanting  any  further  advance, 
and  was  willing  to  make  such  advance  upon  having  such 
a  charge,  and  that  without  such  a  charge,  he  (the  plaintiff) 
declined  to  make  any  such  advance ;"  the  plaintiff  s^d 
that  it  was  utterly  untrue  that  anything  of  the  like  nature, 
tenor,  or  effect,  passed  between  him  and  the  said  John 
Foster.  That  the  application  made  to  the  plaintiff  by  the 
said  John  Foster  was  to  let  the  defendant  have  some  more 
money,  the  said  John  Foster  explaining  at  the  same  time 
to  the  plaintiff  the  purpose  for  which  it  was  wanted,  and 
that  thence  first  arose  the  mention  of  the  said  defendant's 
estates,  and  the  plaintiff  was  then  informed,  as  the  &ct  was 
and  is,  that  the  defendant  was  only  entitied  to  an  equity  of 
redemption  in  his  said  estates.  That  it  was  only  when  he 
found  the  defendant  so  involved  as  to  permit  the  mortgagees 
of  his  property  to  proceed  to  sell  the  same,  by  reason  of 
default  being  made  in  payment  of  the  interest;  that  he 
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adced  to  see  a  statement  of  the  rental  and  incumbrances       1846. 
upon  the  defendant's  property,  in  order  that  he  might  form        i]]^'JJ]^ 
some  opinion  as  to  whether  the  defendant  would  be  able,  ^^ 

in  case  the  estate  was  sold,  to  pay  the  bills  of  exchange 
which  this  deponent  then  held,  and  any  further  amount  he 
might  discount  He  denied  that  he  alone  relied  upon  the 
alleged  chaige  upon  the  said  defendant  s  estates,  and  stated 
that  he  had  been  informed  and  verily  believed  that  the 
defendant  would  obtain  assistance  from  his  relations  to  a 
large  amount  He  expressly  deposed  that  the  bills  of  ex- 
change discounted  for  the  said  defendant  were  at  all  times 
the  primary  security  to  him  for  the  amount  thereof,  and  that 
as  seen  by  the  affidavit  of  the  said  defendant,  he  was  the 
holder  of  two  bills  of  exchange  for  the  sum  of  523£  I6s.  6dL, 
on  and  accepted  by  the  said  defendant,  and  which  he  had 
discounted  for  the  said  defendant  before,  and  at  the  veiy 
time  that  he,  by  way  of  further  and  collateral  security, 
required  the  said  warrant  of  attorney,  as  well  for  such 
existing  biUs,  as  for  the  further  bilb  which  he  might 
consent  to  discount  That  with  reference  to  the  affidavit 
of  J.  Foster,  it  is,  as  he  best  recollects,  true,  save  in  respect 
of  the  transaction  in  question  being  at  any  time  treated  by 
him,  or  the  said  John  Foster,  as  a  loan.  That  instead  of  his 
saying  ^if  he  did  lend  any  more  money  to  the  defendant,** 
the  words  used  by  him  were  '^  if  he  did  let  the  defendant 
have  any  more  money;"  and  that  the  whole  treaty  was  with 
reference  to  a  bill  transaction,  to  be  collaterally  secured  by 
a  warrant  of  attorney.  That  in  taking  the  warrant  of 
attorney  and  authorizing  a  judgment,  whereby  the  pay- 
ment of  bills  of  exchange  discounted  at  a  rate  of  interest 
exceeding  6L  per  cent  should  be  secured,  he  was  guided 
by  the  decision  of  the  full  Court  of  Queen's  Bench  in  the 
case  of  fFithey  v.  GilUard{a\  to  the  effect  that  a  judgment 
was  not  within  the  exception  in  the  act  2  &  3  Vict  c.  37. 
There  was  also  a  further  affidavit  made  by  Foster,  which 

(a)  See  note  (a),  fott,  p.  424. 
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1646.       denied  (hat  he  had  inform^  the  defettdant  tfal^  the  aaidr 
lIke        phuntiff  agreed  to  advance  the  sum  to  the  defendant^  spoa 
the  terms  that  the  same  should  besecored  by  a>chaige>oo 
the  said  estates  of  the  defendant,  by  meaos  of  a  reg^^terad' 
judgment  upon  a  warrant  of  attorney. 

In  Trinity  Term,  ^^ 

Knowks  and  Carrie  shewed  cause.  This  is:  an  attempt 
to  review  the  decision  of  the  foil  Court. iiiWa*grvv'<?* 
Hard  (a).  There  an  application  was  made  under  circum- 
stances similar  to  the  present,  to  set  asidajm  jodgnient 
signed  on  a  warrant  of  attorney,  on  tl»  ground  that iitnia^> 
a  security  upon  land  within  the  meaning  of  the  proviso  in 
the  2  &  3  Vict.  c.  37,  s.  1 ;  and  the  Court  refused  even  .to 
grant  a  rule  nisi.  The  case  of  Berringtoa  v.  CoUis  (i)  will 
probably  be  relied  on  by  the  defendant.  The  maiginal 
note  of  that  case  is,  '*a  loan  of  money  at  more  than  51.  per 
cent  upon  the  security  of  a  deposit  of  a, lease,  a  warrant 
of  attorney,  and  a  promissory  note,  is  not  protected  by 
3  &  4  Wm.  4,  c.  98,  s.  7 ;"  which  section  exempts  bills  not 
having  more  than  three  months  to  run  fixun  the  operation 
of  the  usury  laws.  That  case  is,  however,  in-  reality,  no 
authority  upon  the  present  occasion.  The  ^drcumstances 
were  peculiar,  and  the  Court  was  empowered,  by  consent 
of  the  p^ies  to  draw  the  same  inferences  of ,  fact  as  a  jury 
might;  and  they  accordingly  were  of  opinion  that  the 
primary  security  on  which  the  loan  was  made  was  the 
deposit  of  the  lease,  and  that  the  promissory,  npte  and, 
warrant  of  attorney  were  added  to  the  security  of  the. 
deposit,  for  the  purpose  of  l^alising  the  demand'of  interest 
beyond  6i  per  cent.  They  therefore  decided  that  the 
contract  was  an  usurious  one,  and  not.  fdd^d  by  the. 
3  &  4  Wm.  4,  c.  98,  s.  7,  or  the  1  Vict  c  8a.  But  here 
the  question  arises  under  the  terms  of  a  tery  different 

(a)  See  note  (a),  po**,  p.  424. 

(ft)  5  Biug.  N.  C.  332;  S.  C.  7  Scott,  302. 
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statate.  The  2  &  3  Vict  c  37,  s.  1  (a),  enacts,  that  no  bill 
of  exchange  or  promissory  note,  not  having  more  than 
twelve  months  to  run,  "  nor  any  contract  for  the  loan  or 
forbearance  of  money,"  above  the  sum  of  10/.,  shall,  by 
reason  of  any  interest  taken  thereon  or  secured  thereby, 
or  "any  agreement  to  pay  or  receive,  or  allow  interest,"  &c.> 
"be  void,"  nor  "the  liability  of  any  party  to  such  bill,"  &c., 
^  be  affected  by  reason  of  any  statute  or  law  in  force  for 
the  prevention  of  usury :" — "  provided  always,  that  nothing 
herein  contained  shall  extend  to  the  loan  or  forbearance  of 
any  money  upon  security  of  any  lands,  tenements,  or  here- 
ditaments, or  any  estate  or  interest  therein."   The  question 


1846. 

* V ' 

Lanb 

o. 

HORLOCK. 


(a)  Hue  act  was  only  in  force 
nntil  the  let  of  January,  1842» 
bat  has  been  continued  by  the 
■everal  iubaequent  acts,  3  &  4 
Vict.  c.  S3;  4  &  5  Vict.  c.  64; 
6  &  r  Vict.  c.  45,  and  8  &  9  Vict, 
c.  103,  down  to  the  let  of  January, 
1851. 

Sect  1  enacts,  "that  from  and 
after  the  passing  of  this  act  no 
bill  of  exchange  or  promissory 
note  made  pajrable  at  or  within 
twelve  months  after  the  date 
diereof,  or  not  having  more  than 
twelve  months  to  run,  nor  any 
contract  for  the  loan  or  forbear- 
ance of  money,  above  the  sum 
of  ten  pounds  sterling,  shaU,  by 
reason  of  any  interest  taken 
tfaereoo  or  secured  thereby,  or 
any  agreement  to  pay  or  receire 
or  aDow  interest  in  discounting, 
negociating,  or  transferring  any 
such  bill  of  exchange  or  promis- 
sory note,  be  void,  nor  shall  the 
lial^ty  of  any  party  to  any  such 
bin  of  exchange  or  promissory 
note,  nor  the  liability  of  any  per- 
son borrowing  any  sum  of  money 

VOU.   IV.  E 


as  aforesaid,  be  affected,  by  reason 
of  any  statute  or  law  in  force  for 
the  prevention  of  usury ;  nor 
shall  any  person  or  persons  or 
body  corporate  drawing,  accept^ 
ing,  indorsing,  or  signing  any 
such  bill  or  note,  or  lending  or 
advancing  or  forbearing  any 
money  as  aforesaid,  or  taking 
more  than  the  present  rate  of 
legal  interest  in  Oreai  Britain 
and  Ireland  respectively,  for  the 
loan  or  forbearance  of  money  as 
aforesaid,  be  subject  to  any 
penalties  under  any  statute  or 
law  relating  to  usury,  or  any 
other  penalty  or  forfeiture;  any 
thing  in  any  law  or  statute  re- 
lating to  usury,  or  any  other  law 
whatsoever  in  force  in  any  part 
of  the  United  Kingdom,  to  the 
contrary  notwithstanding:  pro- 
vided always,  that  nothing  herein 
contained  shall  extend  to  the 
loan  or  forbearance  of  any  money 
upon  security  of  any  lands,  tene^ 
ments,  or  hereditaments,  or  any 
estate  or  interest  therein." 

E  D.  &  L. 
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1846.  therefore,  is,  whether  a  loan  upon  biUs  of  exchange,  col- 
laterally  secured  by  a  warrant  of  attorney,  authorizing 
judgment  thereon  to  be  signed  forthwith,  which  would 
become,  when  duly  registered,  ^*  a  charge*  upon  the  lands, 
under  the  1  &  2  Vict.  c.  110,  ss.  13  and  19,  is  a  loan  or 
forbearance  of  money  '*  upon  security  of  any  lands,"  &c ; 
and  it  is  submitted  that  it  is  not  In  the  case  of  Wiihey  y. 
Giniard(a\  Mr.  Justice  Pattesan  seems  to  have  con»dered 
that  the  loan  must  be  primarily  and  immediately  upon  the 
security  of  land,  and  that  it  was  not  snflScient  that  the  land 
should  indirectly  become  chaiged  with  the  debt.  Indeed, 
if  a  contrary  construction  were  to  prevail,  every  security, 
including  promissory  notes  and  bills  of  exchange,  which 
might  end  in  a  charge  upon  land,  would  be  within  the 
proviso;  and  the  very  object  of  the  statute  be  defeated. 
The  giving  this  warrant  of  attorney  was  not  giving  a  security 
upon  lands,  several  steps  were  requisite  to  be  taken  before 
it  became  a  security.  Judgment  had  to  be  signed  upon  it, 
and  that  judgment  afterwards  duly  registered.  When 
registered,  it  could  only  be  enforced  in  Chancery,  and  that 
after  a  year  from  the  date  of  registering ;  nor  could  it  be 
enforced  where  the  party  against  whom  it  was  signed 
became  a  bankrupt  within  a  year  from  the  signing.  The 
interest  that  a  judgment  creditor  has  in  the  lands,  is  thus 
stated  in  the  second  resolution  in  Brace  v.  Duchess  of 
Marlborough  {b) :  **  He  has  neither  jus  in  re,  nor  ad  rem, 
and  therefore,  though  he  releases  all  his  right  to  the  land, 
he  may  extend  it  afterwards.  All  that  he  has  by  the  judg- 
ment is  a  lien  upon  the  land,  but  non  constat  whether  he 
ever  will  make  use  thereof;  for  he  may  recover  the  debt 
out  of  the  goods  of  the  cognizor  by  fieri  facias,  or  may  take 
the  body,  and  then  during  the  defendant's  life  he  can  have 
no  other  execution."  In  Connop  v.  Meaks  (c)  it  was  held, 
that  the  statute  3  &  4  Wm.  4,  c.  98,  s.  7,  which  protects 

(a)  See  Dote  {a\post,  p.  424.  (c)  2  A.  &  E.  326 ;  S.  C.  4  N. 

(6)  2  P.  Wma.  491.  &  M.  302. 
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Mb  dP  i^xcUange  payable  at  three  months  or  less  from  the  1846. 
operadon  of  the  usury  laws,  extends  also  to  warrants  of  j^^^^ 
attorney  given  to  secure  payment  of  such  bills.     It  was     _  »•   . 

---,,  HORLOCK. 

argued  there,  that  giving  the  warrant  of  attorney  was  the 
same  as  giving  a  bond :  but  Taunton^  J.,  remarked,  '^  accord- 
itig  to  your  argument,  although  a  party  may  give  a  bill  at 
three  months  on  usurious  terms,  he  cannot,  if  sued  upoii 
such  biO,  prevent  further  litigation  by  giving  a  warrant  ot 
atbrney.**  So  with  regard  to  the  statute  13  Eliz.  c.  20,  s/i; 
which  *|)rohibit8  the  '*  charging  of  a  benefice,"  it  has  been 
held  tliat  the  Court  wfU  not  inquire  whether  the  effect  of  a 
warrant  of  attorney  is  to  charge  a  benefice,  but  only  whether 
upon  the  face  of  it,  it  appears  to  be  given  for  that  purpose ; 
Cdebraoke  v.  Lajfton  (a) ;  Saltmarshe  v.  Hewett  (b) ;  Aberdeen 
V.  Newland(c),  Here  on  the  contrary,  the  defeasance  ex- 
pressly shews  that  the  warrant  of  attorney  is  given  to  secure 
the  payment  of  certain  bills  of  exchange.  The  cases  under 
ibe  statute  of  Elizabeth  are  veiy  strong,  for  there  the  words 
are  "  all  charging  of  such  benefices"  '*  shall  be  void ;"  the 
proviso  in  the  statute  in  the  present  case  excepts  loans 
•'upon  $eeurity  of  lands,"  &c. 

The  Sotieitar  General  and  BamUy  in  support  of  the  rule. 
The  question  is,  whether  the  meaning  and  intention  of  the 
parties,  in  giving  this  warrant  of  attorney,  was  to  give  a 
charge  upon  the  lands;  and  whether,  in  point  of  &ct,  it 
operates  as  such.  There  can  be  no  doubt  that  previous  to 
the  statute  1  &  2  Vict  c.  110,  ss.  13  and.  19,  a  judgment 
operated  as  a  lien  upon  the  lands  of  the  debtor;  Rollestan 
V.  Marian  (d)  I  CoUinsanv.  Pater  (e);  Blunden  7.  De8art(fy 
Since  that  act,  if  duly  registered,  it  is  a  charge  upon  the 
land&  Here  it  was  stipulated  that  it  should  be  duly 
registered,  and  judgment  was  signed  and  re^tered  on  the 

(a)  4  B.  &  Ad.  578 ;  S.  C.  1  N.         (c)  4  Sim.  281. 

&  M.  374.  id)  1  Drury  Sc  ^ar.  195  (Irish.) 

(b)  I  A.  &  £.  812;  S.  C.  3  N.         (0  2  Russ.  &  M.  344. 

k  M.  656.  (/)  2  Drury  Sc  War.  405  (Irish .) 
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I*i46.  day  foUowiog  diat  on  which  it  was  ^y^o.  If  this  had  h%&x 
the  case  of  a  warrant  of  attorney  authorising  judgment  to 
be  signed  in  the  event  of  the  hilb  not  being  pud,  or  on 
any  day  cettaiui  the  object  of  the  parties  migbt  not  bftvie 
been  equally  clear ;  but  here^  it  is  submittecl^  no  other 
reasonable  construction  can  be  put  upon  the  &ct8  thap  that 
the  warrant  of  attorney  was  given  by  the  defendant^  and 
accepted  by  the  plaintiff^  as  an  instrument  by  which  the 
latter  was  to  have  a  security  upon  the  real  estate  of  the 
defendant  It  is  said»  that  it  does  not  appear  upon  the 
affidavits  that  the  defendant  has  any  legal  estate  in  land.; 
but  even  were  that  so,  it  would  not  alter  the  case,  as  the 
proviso  in  the  statute  clearly  applies  to  an  equitable  estate 
also;  the  words  being  '^upon  security  of  any  lands,**  &c^ 
**  or  any  estate  or  interest  therein ;"  Hodghmson  v.  Wyatt  (a). 
It  is  undisputed  that  the  plaintiff  was  charged  602.  per  cent, 
upon  the  money  advanced,  that  he  received  a  warrant  of 
attorney  for  the  amount,  upon  which  he  has  signed  judg- 
ment. That  that  judgment  has  been  duly  registered,  aud 
18  a  charge  upon  the  defendant's  lands.  And  that  it  was 
in  the  contemplation  of  the  parties  when  the  warrant  of 
attomejr  was  given,  that  such  steps  should  be  taken  on  it 
as  would  render  it  a  charge,  upon  the  defeodant's  lands. 
To  hold,  therefore,  that  this  is  not  a  case  within  the  prjDviso 
of  the  1^&  a  Vict  c.  37,  s.  1,  is  to  allow  the  parties  to  efiect 
•diaft  clandestinely^  which  they  would  not  be  permijtted  to 
effect  dpenlyw  In  Beete  v.  Bidgood{b\  wher^  th^  q^estion 
was,  whether  a  certain  agreement  was  usurious  wiUiin  the 
statute  -€£  Anne,  Lord  Tenterden^  C.  J.,  in  delivering  die 
jtidg^ncttbof  thte  Coo^rt,  says,  ''It  is  our  duty  to  Ipo]^,  OiOt  at 
the  form  and  words,  but  at  the  substance  of  the  transaction ; 
and  Bs,  on  the-  one  hand,  we  should  not  pay  attention  to  the 
words  of  the  contract,  if  the  substance  of  it  went  to  defeat 
the  pit^visions  of  the  statute  of  the  12  Anne,  c.  16,  so,  on 

(a)  4  a  B.  749;  S.  C.  1  D.  &  M.  443. 
(6)  7  B.  &  C.  453 ;  S.  C.  1  M.  &  R.  143. 


tto'^rtM^  htildl^'  we  oti^ttiot  to  TeljT  upoothe  ;vorcH>  so  as  1446. 
«  d#ftM  litt  GODtitu;!,  if  in  mbstahce  the  transaction  was  ^^^^^""^"^ 
tegat**  Sd  id  i%w«  ▼.  Sdwitrds(a\-lMOird  MamfieU^  id  ^r^ 
ddiVeHflg'tte  judgraetit  of  the  Ctmrt,  sAysi  ^'^in  all  quee- 
tiobs  in  whatever  respect  repngilanc  to  tfae^atiite,  wc  must 
get  sit  the  nature  and  Substance  of  tbetransac^dn?  the 
ti#w  ^  the  pities  must  be  Ascertained,  tonsatisfy  the  Court 
dl&t'tiieiie  is' la  loan  and  borrowing;  and  thali  the  substance 
itfEls'to  borrow  on  tbe  one  part  and  te  lend'  on  the  other  t 
sM  where!  the  rettl  truth  is  a  loan' of  raon^y,  the  wit  6f 
Asm  dinnbt  find  a  shift  to  take  it  out  of  tfab  stalfute.**  IV 
cate'of  Berrington  v.  ColHs  (ft)  is  a  clear  authority  in  favoul* 
of  the  defendant.  That  case  shews,  that  if  the  bills  of 
exchange  were  the  collateral,  and  the  warrant  of  attorney 
the  primary  security,  as  it  is  submitted  appears  upon  the 
present  occasion  to  be  the  fact,  the  transaction  would  o^t 
be  protected  by  the  2  &  3  Vict,  c  37.  The  caae  of  Witiuy 
▼.  CHBtard  (c),  upon  which  much  stress  has  been  laid,  »  not 
to  be  found  in  the  regular  reports,  and  for  ah  obvious 
reason,  that  in  point  of  fact  no  decision  at  all  was  come  to 
in  that  case,  the  affidavits  upon  which  the  motion  was 
made  not  being  sufficient  to  raise  the  question.  The  case 
of  Gmnop  v.  Me(zks{d)  was  decided  before  the  statute 
2  ft  3  Vict.  c.  37.  As  to  the  cases  under  the  statute 
13  Eliz.  c.  20,  which  have  been  cited,  there  is  a  clear 
distinction  between  the  terms  of  that  statute  and  die 
statute  of  Anne,  namely,  that  by  the  former  statute,  the 
^ai^  only  is  avoided,  not  the  deed  creating  it;  Shane  v. 
Paekman{e):  whilfe  by  the  latter,  the  whole  transaction  is 
rendered  void,  and  all  Kability  in.  respect  a(  it  destroyed. 

Cfur.  adv.  vulL 

M  >  Cowp.  114$  S.  C.  Loflt  ((I)  2  A.  Sc  B.  326;  S^C.  4  N. 

596.  &  M  302. 

(6)  6  Bing.  N.  C.  332 ;  S.  C.  (e)  Ante,  vol.  l,  p-  332;  S.C. 

7  Scott,  302.  11  M.  &  W.  770. 

(c)  See  past,  p.  424,  note  (a).  ' 
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WiQHTMAN,  J.,  now  delivered  jodgroent.  The  defimdnni 
In  this  case  obtained  a  rule  to  shew  cause  why  the  warranl 
of  attorney,  and  the  judgment  which  had  been  obtained 
upon  it,  and  the  subsequent  proceedings,  should  not  be  set 
aside,  on  the  ground  of  usury. 

'The  all^;ed  usury  was  committed  in  the  discount  of 
some  bills,  and  no  question  was  made,  but  that  the  trans- 
action in  respect  of  which  the  warrant  of  attorney  was  ^ven, 
would  be  usurious  under  the  12  Anne,  c.  16,  s.  2;  and  it 
was  contended  for  the  defendant,  that  the  plainti£f  was  not 
entitled  to  the  benefit  of  the  2  &  3  Vict  c  37,  s.  1,  because 
the  .loan  and  forbearance  were  upon  the  security  of  land% 
tenements^  and  hereditaments,  within  the  meaning  of  the 
proviso  in  that  section. 

It  was  said,  that  the  giving  a  warrant  of  attorney  was  in 
effect  giving  a  securi^  upon  lands,  as  judgment  might  be 
entered  up  upon  it  immediately,  which  would,  under  the 
1  &  2  Vict  c*  110,  s.  13,  when  duly  entered  under  sect  19 
of  that  statute,  be  a  chaige  upon  the  lands  of  the 
defendant. 

It  appears,  I  think,  pretty  clearly  upon  the  affidavits, 
that  though  the  loan  was  secured  by  biUs,  the  plaintiff 
would  not  have  made  it,  unless  he  had  ascertdned  that  the 
defendant  was  possessed  of  landed  property,  nor  unless  the 
defendant  had  consented  to  give  the  warrant  of  attorney  in 
question  which  authorized  the  entering  up  of  a  judgment 
immediately,  with  a  stay  of  execution,  until  de£Euilt  in 
payment  of  the  bills  of  exchange. 

I  am  of  opinion  that  this  warrant  of  attorney  was  not  a 
security  upon  lands  within  the  meaning  of  the  proviso  ia 
the  2  &  3  Vict  c.  37,  s.  1 ;  for  though  the  judgment  which 
might  be  entered  up  by  virtue  of  the  warrant  of  attorney 
might  be  a  charge  upon  the  lands,  the  warrant  of  attorney 
itself  contained  no  reference  whatever  to  the  lands,  but 
merely  authorized  judgment  to  be  entered  up  immediately. 

It  could  hardly  be  contended,  that  if  an  action  had  been 
brought  upon  the  bills,  and  the  plaintiff  had  forborne  upon 
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receiving^tt  cbgnovit  authorizing  immediate  judgment,  with       1846. 
8ti^  of  execution,  that  the  case  was  within  the  proviso,  and       l^JJT"*^ 
the  forbearance  upon  the  security  of  lands. 

Some  cases  as  to  the  charging  ecclesiastical  benefices  were 
cited;  Cokbrooke  v.  Lay  ton  (a);  SaUmarshe  v.  Hetoett  (b), 
and  some  others ;  but  the  result  of  them  appeared  to  be, 
that  unless  a  warrant  of  attorney  appears  upon  the  face  of 
it  to  be  given  to  charge  a  benefice,  it  is  not  void  by  the 
statute  of  the  13  Eliz.  c.  20.  The  terms  of  that  statute 
are  moreover  different  from  those  of  the  proviso  in 
question. 

It  was  further  contended  for  the  defendant,  that  if  the 
object  of  the  plaintiff  was  to  evade  the  law  restrictive  of 
usury^  the  transaction  would  be  invalid.  But  the  question 
turns  not  upon  the  construction  of  the  12  Anne,  c.  16, 
which  makes  all  shifb  and  contrivances  whereby  usurious 
interest  may  be  obtained,  illegal ;  but  upon  the  terms  of 
the  proviso  in  the  2  &  3  Vict  c.  37,  s.  1,  which  excludes 
from  the  benefit  of  that  act  the  loan  or  forbearance  of 
money  upon  the  security  of  lands.  Under  that  latter  act, 
if  the  loan  or  forbearance  be  not  upon  the  security  of  lands, 
the  rate  of  interest  is  immaterial,  and  if  the  loan  be  not 
actually  made  upon  the  security  of  lands,  the  intent  of  the 
parties  is  of  no  importance. 

Upon  the  whole,  I  am  of  c^inion  that  a  loan  upon  the 
discount  of  biDs,  payment  of  which  is  secured  by  a  warrant 
of  attorney  authorizing  the  entering  up  of  immediate  judg- 
ment, is  not  a  loan  nor  forbearance  upon  the  security  of  lands 
within  the  meaning  of  the  proviso  in  the  act  of  the  2  &  3 
Vict,  a  37,  which  contemplates,  as  it  appears  to  me,  some 
direct  and  immediate  security  upon  the  lands.  I  am  fortified 
in  this  view  of  the  case  by  the  opinion  expressed  by  my 
Brother  Patteson  in  a  case  of  Withey  v.  GiUiard  (c),  decided 

(a)  4  B.  &  Ad.  578.  (c)  See  note  (a),  post,  p.  424. 

(6)  1  A.  &  E.  812. 
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184«l._^,  in  HOary  Teiin,  1842,  much  relied  upon  in  tbt  mrgiiiMm^ 
but  not  to  be  found  in  any  of  the  reports,  though  ^  iihort 
abstiaot  is  given  inm  work  called  the  Legal  Obsarvier  {t^, 
and  which  I  believe  tabe  correct.     The  mfeythenefope^  I- 
thinks  oi:^ht  to  be  discharged. 

Rule  di8chai]gedl^  ^^; 

(^)  Hie  fellowing  ii  thft  repMl/vf  th*0Meirefemd,toiit4h«-^g%i) 
iri^  ftod  jiidgmMt,  as  fflvtn  m  the  Iiff  ol  06«rvcr.        r      .  ^  »  }  .i. 

'  '  "^^WW^EY  V.  GiLLiABD,  Hil.  Term,  1842,  Q.  B. 

JifR.  KNOWLES  moved  for  a  rule  to  set  aside  the  warrant  of 
attorney  which  had  been  given  uagdus  case,  on  the  ground  that  it 
was  void  for  usury.  The  affidavit  on  which  he  moved  was  that  of 
the  defendam^  whiqh  stated  that  he  had  appli^  to  the  plaintiff  fqc  a 
loan  of  500/.  for  the  space  of  two  months ;  this  loan  was  pronusbd 
him,  and  he  was  to  give  a  bill  tor  the  sum  of  600/.,  payable  in  two 
.  months.  Besides  this,  he  was  told  that  he  must  also  give  a  warrant 
of  attorney,  which  he  did,  at  a  further  eost  of  20/.  Thb  waitaat^or 
attorney  aiithorised  the  plaintiff  at  once  to  enter  up  judgment  for  the 
whole  snm  of  600/.,  and  judgment  was  accordingly  entered  up  at  the 
moment.  The  bill  on  becoming  due  was  dishonoured.  Under  these 
circumstances,  it  is  clear  that  the  whole  transaction  is  usurious,  and 
cannot  he  protected  by  the  provisions  of  the  statutes.  By  the  8  &  S  Viet, 
c.  S7,9. 1,  the  act  to  exempt  certain  bills  of  exchange  and  promMSory 
notes  froqi  the  laws  against  usury,  it  is  provided,  *'  that  nothing  hejein 
contained  shall  extend  to  the  loan  or  forbearance  of  any  money  upon 
security  of  any  lands,  tenements,  or  hereditaments,  or  any  etiate  or 
interest  therein."  Now,  here  it  appears  by  ^  defeeiance  of  tiierwamnt-. 
,  of  Bttocney,  that  the  plaintiff  was  to  be  at  liberty  to  enter  up  jp4g(yent 
immediately.  The  effect  of  so  entering  up  judgment  must  be  by  the 
provisions  of  the  1  &  2  Vict.  c.  110,  s.  13,  immediately  to  bind  the 
land  of  the  defendant.  The  merely  depositing  title  deeds  would' eUly 
create  an  equitable  mortgage  in  favour  of  the  person  with  whom  the 
deeds  were  deposited :  it  would  not  bind  the  land ;  but  a  defendant 
.goes  further,  when  he  gives  a  warrant  of  attorney  concurrently  with 
his  bill  of  exchange,  and  authorizes  the  plaintiff  to  enter  up  judgment 
immediately  for  the  amount  of  the  bill.  [Mr.  Justice  Wigkimam, — 
Does  it  appear  that  the  defendant  has  any  lands,  and  meant  to  bind 
them  ?]  Indirectly  it  does,  for  the  affidavit  says,  that  the  defendant  had 
engaged  in  the  transaction,  in  order  "  to  raise  a  large  sum  of  mbney 
upon  landed  estates  of  considerable  value."  But  whatever  was  dM 
intention  of  the  parties,  will  make  no  difference  in  the  case,  for  the 


U3r»iiAt#oi9-cb«|i^  tha  lAwl  at  all  events,  in  victae  of.  tl^  judgment        1846. 
entefjivd  np  ugainf^.the  defendant.  Stv     '^' 

Lank 

'  Mr.  Justice  PWrrsft^N.— Tbe  securitjf  (o)  here  does  not  sajr  that  the  £U>ikL0CK# 
iJou9f  #ia  batTQWsd  on'  the  security  of  any  lands.  To  bring  tha  caaa 
within  the  acts  referred  to,  the  loan  itself  ought  to  be  made  on  the 
secmi^ty  of  fhelands.,^  It  is  not  sufficient  for  that  purpose,  that  by 
the  opeAtidn  of  law  the  defendant's  lands  may  ultimately  be  charged 
with  the  debt.  The  intention  of  the  Legislature  was  confined  to 
th^Hdase'^fa^eebarlty  originally  given,  charging  (he  lands.  The 
set  was  not  meant  to  apply  to  cases  where  the  landa  only  indirecjUy 
come  to  be  affected  in  this  way. 

"^  .t;  i;  Role  refused, 

(a;  Sic. 


\^kT^B  AaMAND  Le  Comte  de  Fontainemoreau  v. 
>  ^.    •  Emxle  Encontbe. 

JU;  MJJJL  shewed  cause  gainst  a  rule  which  had  been  issue  was 

obtemed  \sj  the  defendant  in  the  above  action,  for  judgment  l^^y^e^Me 

as  in  case  of  a  nonsuit.     It  appeared  from  the  affidavits,  o;|5«  *^ 

that  issue  had  been  joined  in  this  cause  on  the  19th  of  On  the20th 

Manslt  last.     The  venue  was  laid  in  Surrey,  and  the  com-  menftToon- 

miflsioii  day  fiw  the  Spring  Assizes  for  that  county  was  on  ^*rto*"f 

the  23rd  of  MarcL     On  the  20th  of  March,  however,  it  wasenterod 

was  agoeed.  betwen  the  plaintifiTs  attorney  and  the  defend-  attorneys  on 

aot's^'attcMney,  that  the  cause  should  be  referred  to,  ft  ^(f||{!^to 

gcAbtlMra&^at  the  Bar,  and  a  memorandum  of  consent  in  ^ma^eon 

the  following  terms  was  drawn  up  and  signed  by  the  June.    No 
.         ^  '^  ^  -^  step  was 

respective  attorneys: —  taken  to  draw 

op  the  order 

^  In  the  Queen's  Bench.  either  part/ ; 

nor  was  any 
Peter  Armand  Le  Comte  de  Faniainemoreau,  farther  pro- 

ceeding  taken 
agwnst  b^  the  plain. 

EmileEfU^e.  ^.Aj^^ 

*<  We  hereby  consent  to  an  order  to  refer  the  abore  cause,  that  a  motion 

,  ,  ,  for  jndffment 

and  all.  matters  in  difference  between  the  parties  therein,  to  as  in  case  of 

a  nonsuit  in 
the  ensuing 
Michaelmas  Term,  was  regular. 
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184«.  the  arbitration  of,  &c,  barrister  at  law,  uptoo  the  OBoai- 

Le  Conte  de  ^"^s,  the  award  to  be  made  on  or  before  the  first  day  df 

Fontaine-  June  next,  the  arbitrator  to  liave  power  to  examine  the 


9.  parties  on  oath  if  necessary,  and  all  other  usual  powers. 

Emconteb. 

«  Dated  this  20th  day  of  March,  1846." 
(Signed)  &c. 

The  defendant's  attorney  swore  that  he  had  reminded 
the  plaintiff's  attorney  on  two  or  three  occasions  that  it 
rested  with  him,  as  the  plaintiff's  attorney,  to  draw  up  the 
order  on  such  consent,  and  get  an  appointment  to  proceed 
thereon,  and  at  the  same  time  sdd  he  was  ready  to  go  on, 
and  that  the  plaintiff's  attorney  had  promised  to  draw  op 
the  order  but  had  neither  done  that  nor  taken  any  further 
step  in  the  cause. 

A  rule  nisi  for  judgment  as  in  case  of  a  nonsuit  having 
been  obtained  in  the  present  Term, 

H,  JBUl  shewed  cause,  and  submitted  that  the  motion 
was  premature.  The  agreement  to  refer,  which  was  signed 
on  the  day  after  issue  was  joined,  operated  as  a  stay  of 
proceedings,  and  the  plaintiff  could  take  no  further  step  in 
the  cause  until  the  1st  of  June.  The  case,  therefore,  stood 
as  if  the  issue  had  only  been  joined  on  the  Ist  of  June  p 
and  then  the  usual  time  had  not  elapsed  within  which  the 
plaintiff  was  obliged  to  try. 

BranuoeU,  in  support  of  the  rule.  The  plaintiff  ought  to 
have  obtained  the  order  to  refer,  and  as  he  did  not  do  so^ 
the  agreement  fell  to  the  ground ;  and  it  is  the  same  as  if 
no  such  agreement  had  been  entered  into,  and  then  the 
plaintiff  having  suffered  the  assizes  to  elapse  without  pro- 
ceeding to  trial,  this  rule,  it  is  submitted,  must  be  made 
absolute. 

Pattjbson,  J. — I  think  this  rule  must  be  made  absolute. 


Encomteb. 
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The  agreemeot  to  refer  suspended  whatever  might  be  done       1846. 
till  the  Ist  of  June ;  but  in  no  way  interfered  with  what   LeComicdo 
had  been  done  before  that  time.     Now  issue  had  been    Foktainb- 

.    .  MOEBAir 

joined  on  the  19th  of  March,  and  the  plaintiff  was  bound  ^  v^ 
at  the  latest  to  go  to  trial  at  the  Summer  Assizes.  But  this 
agreement  to  refer  intervened,  and  he  could  not  take  any 
step  till  the  1st  (^  June.  It  is  said  that  this  was  the  same 
as  if  the  issue  had  not  been  joined  till  then ;  but  I  do  not 
think  so,  as  it  did  not  affect  whatever  had  been  done  before. 
On  the  1st  of  June,  therefore,  the  plaintiff  was  in  a  situation 
to  go  to  trial  at  the  Summer  Assizes ;  and  as  there  was 
then  sufficient  time  for  him  to  have  given  a  full  notice  of 
trial,  I  think  that  he  ought  to  have  done  so,  and  that  the 
present  motion  is  not  premature. 

On  an  affidavit  of  merits  being  produced,  the  Court 
discharged  the  rule,  on  the  plaintiff  consenting  to  give  a 

Peremptory  undertaking. 


In  re  Wilkinson  Grantham,  Gent,  one,  &c. 

1  HIS  was  a  rule  calling  upon  an  attorney  of  this  Court  AiBd«?itf, 
to  answer  the  matters  in  the  affidavit.  rtdrcalHiig 

on  an  attoniey 
to  answer 
Whitehurst  (with  whom  was  Huddleston)  shewed  cause,  the  matten 

and  was  proceeding  to  read  certain  affidavits  in  answer,  has  been 

^1  ^„  granted,  need 

"^^^^  not  be  f  ntiUed 

•talL 
But  aflBda- 
Pashley,  in  support  of  the  rule,  objected  that  they  were  tiu  in  answer 

Dot  properly  entitled,  and,  therefore,  could  not  be  read,  must  be  en- 

Thc  affidavits  in  question  had  no  title  at  all;  whereas  the  *j^|,^y^i 

the  rule. 
Where,  bowerer,  they  were  not  to  entiUed,  the  Court  enlarged  the  rule,  in  order  that  thej 
night  bei 
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184(S,^     rule  nisi,  which  they  were  produced  to  answei*^  ^s  6il!^llea 
^"■"TJ^    **  In  the  matter  of  Wilkinson  Grahthaii,  GAt;\)«fe;  ftc.*'" 


Geantham. 


Whitehursi  and  HuAHegtm,  coritrtL  i1i(4re'^is  prop^y 
no  cause  in  Court  in  whTch  the  affidavits  cbuUi  fie^^ntltli^ 
Mr.  Grantham,  thereib're,  lias  acted  righiiy  in  ilot  entMiiij^ 
his  affidavits.  The  party  iapplying  for'  fliifl  fUl^  nils'  iibi 
entitled  his  affida^t,  and,  therefore,  the '^ffikiavitfe  In*  itii^Ar 
need  not  be  entitled.  In '  J4tr  parte* HfoHro '(a)l  it' wife  Hrfd 
that  the  affidavits  for  a  rule'  for  a  cei^idrari^otight '&o^  few 
entitled*  at 'all,  as  tH^re  was  no  caa)9&  ih'Couit  dniil  afte^ 
the  certiorari  had  issued;  and  the  obj6ctidn 'b^ing'balceif  on 
cause  being  shewn,  the 'hile  wa^  discharged!  IhJteil'y. 
Robinson  (&),  it  was  held  that  iaffidiBtvits  proddcetf  'oh 
shewing  cause  against  a  motion  for  leave  to  file  a  criminal 
information  might  or  might  not  be  entitle'  In  t!he  \k^ 
case  of  Bex  v.  Harrison  (c),  the  objection  was  taken  that 
the  affidavits,  on  shewing  cause  against  a  rule  for  a  criminal 
information,  were  not  entitled ;  and  the  Court  held  that  it 
was  not  necessary  they  should  be.  Even  should  the  Cotirt 
be  of  opinion  that  these  affidavits  ought  to  have  been 
entitled,  it  will  allow  the  case  to  stand  over,  in  order  that 
they  may  be  amended. 

Pashlet/y  in  reply.  The  object  of  entitling  affidavits  at 
all  is,  that  it  may  be  seen  to  what  particular  tnatter  they 
apply ;  otherwise  they  might  be  read  in  answer  to  another 
application  arising  out  of  the  same  matter.  In  Beban^i. 
Sevan  (d),  which  was  a  rule  for  an  attachment  for^  non- 
performance of  an  award,  the  affidavits,  in  shewing  cause, 
were  not  entitled,  and  the  Court  held  that  they'coiilci  not 

(«)  1  B.  &  C.  267.  entitled,  there  being  no  cause  in 

(6)  Cited  by  Lord  Kenyon^  in  Court, 

^ti^  q.  t.  V.  Cole,  6  T.  R.  642,  (c)  6  T.  R.  60. 

where  an  affidavit  to  hold  to  haiT  (d)  3  T.  R.  601. 
was    held    irregular,   for   being 
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bc^ifqaftj^  -f  Th^  pb|ectioo  was  then  taken  that  neither  were  '» 846. 
the  a|SdaYits  oa  ^ich  the  rule  was  obtained  entitled,  which  ^"j^^ 
it  was  said  ought  to  have  been  done,  as  the  submission  Grantham. 
^(q^^^a^j^  a  rule  pf  Court,  there  was  a  sufficient 
RT9<^c^ng  to  ^ye  a  t^tl^  to  all  subsequent  a^davits  filed 
ip.  Cjbie  8^e  ,caQ9^;  but  the  Court  held  otherwise,  aiji^ 
4£f9ided  that  it  was  not  necessary  they  should  be  entitled^ 
^J{^t  pae  ii^ifi  point;  for  the  present,  although  in  terms  a 
pile  f^b^lut^  to  answer  the  matters  in  the  affidavit,  is  in 
efiect  a  rule,  nisi  /or  an  attachment  By  reference  to  the 
6  &  7:  y^pt  c  7§9  8»  43j  it  would  seem  that  such  a  rule  as 
this,  1^  prpperly  entitled  "  in  the  matter"  of  the  attorney. 
Tbeij^  c^  be  no  hardship  in  requiring  the  party  answering 
a  rule  %qt  adopt  the  same  title  as  that  of. the  rule;  for  ^f 
wrongly. entitled,  he  can,  on  that  ground,  discharge  the 
jrul^  ;.^i£ r^dyj,  be  shews  cause. 

PaT7£80H»  J«-^I  have  not  any  doubt  that  the  affidavits 
upoQ  Y>^hich  tbifl^  rule  has  been  obtained  need  not  be 
entitled  at  all.  But  I  am  not  prepared  to  say,  that  if 
tbej  had  been  entided  in  the  manner  in  which  the  rule  is 
ei;ititled|  it  would  have  done  any  harm.  The  general  rule 
is,  that  although  affidavits  in  support  of  an  application  for 
a  rule  need  not  be  entitled,  where  there  is  no  cause  in  Court, 
affidavits  in  answer  must  be  entitled  in  the  same  way  as 
the  rule  is,  which  they , are  produced  to  oppose.  This  has 
ii^tf  been  done  in  the  present  case,  and,  therefore,  I  thinly 
the  affidavits  cannot  be  read.  But  as  I  think  it  is  oi^y 
reasonable  that  Mr.  Grantham  should  have  leave  to  ame^^ 
his  affidavit  in  this  respect  I  shall  direct  the  rule  to  stand 
over  for  a  few  days  for  that  purpose. 

.^  r;  ,    .,    ;,  ,.'  Ordered  accpniingly. 


CASES  ION   ^OIliTt  OF  FBA^mOE, '<^   B. 


Allen  and  Another  o.  Busbet. 

A  writ  of  \ABBIEN  moved  to  set  aside  the  writ  of  summon^  hi 

indwMd,  the  above  cause,  and  the  copy  and  service  thereof,  for 

tift*cSSm*'  irregularity,  on  the  ground  that  the  indorsement  on  the 

351  3#.  6rf ,  back  <rf  the  writ  claimed  the  debt  and  interest  from  a  certain 

and  imprest  i  •       j 

thereon,  from     day,  withont  Stating  at  what  rate  the  interest  was  claiilied. 

S^itember,  The  indorsement  was  in  the  following  form : — ^**The  plalh- 

MymeXfor  ^^  ^'^™  ^^^  ^*  ^^''  ^^  interest  thereon,  from  the  8th 

debt,  and  ©f  September,  1846,  until  payment,  for  debt,  and  2L  10». 

costs:**  Held  for  oosts;  and  if  the  amount  thereof  be  paid  within,"'  &c. 

that?necd"  The  intention  of  requiring  the  indorsement  at  all  %  that 

not  state  what  ^jje  defendant  may  know  exactly  what  sum  is  demanded  of 

rate  of  interest       ^  •'  •'    ^ 

is  claimed.  him,  and  pay  the  amount,  and  avoid  further  expenses.  The 
case  of  Chapman  v.  Becke  (a)  is  an  authority  in  favour  of 
this  motion.  There  the  copy  of  a  writ  of  summons  was 
indorsed  "  The  plaintiff  claims  150i  and  interest  for  debt, 
and  SL  3s.  costs  f  and  the  Court  held  it  irregular. 
[Patteson,  J. — But  here  they  say  they  claim  it  from  a 
particular  day.  When  a  person  says  he  claims  interest,  that 
must  be  taken  to  mean  legal  interest?]  It  does  not  appear 
what  the  nature  of  the  debt  is.  If  it  were  a  judgment  debt, 
then  the  interest  would  be  only  4/1  per  cent 

Patteson,  J. — I  do  not  like  to  set  aside  a  writ  of 
summons  for  a  defect  in  the  indorsement,  which  is  not 
calculated  to  mislead  the  defendant  Here  the  indorsement 
is,  **  The  plaintiffs  claim  35L  3s.  6d.,  and  interest  thereon, 
from  the  8th  of  September,  1846,  until  payment  for  debt.'* 
I  think,  that  when  it  is  not  said  how  much,  it  must  mean 
the  full  legal  interest  which  the  plaintiffs  could  claim.  It 
is  a  common  practice  to  take  out  a  summons  to  stay  pro- 
ceedings on  payment  of  debt  and  interest,  and  costs,  and 
the  interest  there  is  always  taken  to  mean  interest  at  the 
rate  of  5L  per  cent 

Rule  refused. 
(a)  Ante,  vol.  3,  p.  350. 


1646. 
' V ' 

PoB  demr  STBiCKLAjn>  V.  Roe. 

Hugh  hill  moved  fiw  judgment  against  the  casual  Senrioecm 
ejector.     Tlie  difficulty  in  this  case  was,  that  the  lessee  of  oo-ezocuton 
the  premises  which  it  was  sought  to  recover  was  dead,  and  possetsion  of 
that  his  executors  were  in  possession,  and  had  put  a  servant  ^dawSficifiit 
into  the  house,  who  was  keeping  it  for  them.     One  of  the  for  judgment 
executors  had  been  personally  served,  but  the  other  could  casual  qjedor. 
not  be  found,  nor  was  his  residence  known.     A  copy  of 
the  declaration  and  nodce  had,  however,  been  read  ovev 
and  explained  to  the  servant  upon  the  premises,  and  left 
with  her  to  be  given  to  him,  which  she  had  promised  to  do. 
Under  these  circumstances,  and  as  the  possession  of  the 
executcKB  must  be  considered  as  a  joint  possession,  he 
submitted  that  the  service  upon  the  one  was  sufficient 

Patteson,  J. — I  think    the    service    on  one  of  the 
executors  is  sufficient 

Rule  absolute. 


CuNDELL  V.  Habrison  and  Others. 

This  was  a  rule,  calling  upon  the  defendants  to  shew  Where  the 
cause  why  a  rule,  which  had  been  obtained  by  them,  to  been^changed 
change  the  venue  in  the  above  action  from  London  to  th^  Sd^^rSli 

southern  division  of  Lancashire,  on  the  usual  affidavit  that  Court  made 

,       ij   absolute  a  rule 
the  cause  of  action,  if  any,  arose  m  the  latter  county,  snould  to  bring  it 

.  •    J   J  back  to  the 

not  be  rescmaecU  original  county 

The  affidavit  upon   which  the  present  rule  had  been  {^^^'^^^ 
obtained  was  made  by  the  plaintiff,  and  shewed  that  the  on  affidavit 

•'  .  ,       .  that  part  of 

defendants    were    ship-brokers,  carrying  on  busmess^at  ^hecauseof 

Liverpool  and  at  Newfoundland,  that  the  plaintiff  w:as*an  ^^^ 

owner  of  a  ship  consiimed  to  their  house  in  Newfoundland,  not  in  thia 

i_  1  r  country. 

and  .that,  the  amotion  was  brought  to  recover  a  balance  ot 
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1846. 


CUNDELL 
r. 

Hahrisok 
and  Others. 


account  for  freight,  and  also  for  the  value  of  some  bricks, 
which,  as  appeared  by  the  account  rendered  by  them  to 
the  master  of  the  vessel,  had  been  received  by  them  at 
Newfoundland.  That  the  plaintiff,  in  his  particulars  of 
demand,  claimed  and  does  claim  the  sum  of  23/.  1 1^.  2d. 
as  due  to  him  as  the  balance  of  the  sum  of  15R  13^.  lOcf., 
received  by  said  defendants  in  June  last  at  Newfoundland 
aforesaid  for  the  use  of  the  plaintiff;  and  also  claimed 
and  does  claim  the  sum  of  4SL  As.  Id.  for  freight  of  the 
goods  mentioned  in  said  particulars  of  demand,  which  were 
consigned  to  Liverpool,  and  the  written  contract  for  which 
said  freight  was  made  at  Newfoundland  aforesaid.  That  as 
to  the  said  sum  o{23L  lU.  2d,  the  cause  of  action  arose  at 
Newfoundland  aforesaid,  and  not  in  the  southern  division 
of  the  county  palatine  of  Lancaster,  or  elsewhere  out  of 
Newfoundland ;  and  that  as  to  the  said  sum  of  48il  4^.  IdL, 
claimed  for  freight  due  to  the  plaintiff  for  carriage  of 
goods  mentioned  in  the  said  particulars,  the  contract  for 
the  conveyance  of  the  said  goods,  and  the  payment  of 
freight  for  the  same,  was  made  and  entered  into  by  the 
master  of  the  said  ship  at  Newfoundland  aforesaid,  and  not 
in  the  southern  division  of  the  county  palatine  of  Lancaster, 
or  elsewhere  out  of  Newfoundland.  That  the  plaintiff's 
vessel  belongs  to  the  port  of  London,  where  the  venue  in 
this  cause  was  originally  laid,  and  that  the  master  and  crew 
of  the  said  vessel  will  be  and  are  material  and  necessary 
witnesses  for  the  plaintiff  on  the  trial  of  this  cause,  and  for 
that  end  the  plaintiff,  at  some  loss  to  himself,  has  caused 
the  said  vessel  to  be  employed  in  the  coal  trade  to  London 
to  have  his  said  witnesses  ready  for  the  trial  at  the  sittings 
in  London  after  this  present  Term,  and  that  it  will  be  a 
heavy  and  grievous  expense  to  the  plaintiff  to  be  compelled 
to  detain  the  said  master  and  crew  for  the  trial  of  this 
cause  at  the  next  Lancashire  assizes,  and  to  transport  them 
to  the  said  southern  division  of  the  said  county  of  Lancaster. 
That  the  allegation  made  by  defendants  in  their  affidavit  to 
ground  their  application  to  change  the  venue  in  this  cause, 


tUtdrie  eouBc^of  action  aroee  inr  Bucfti  eouttertf  dfvfeton  of  ,^^^^^. 

the  oontity/of  :Ljiiica0ter,  k  trhollj  uatrue,  and  tiie  'plsintiff  ojj^^ 

btiietc^  thflit  the  «)te  object  of  the  defendttnte  ItfAangiti^  •  g^^^^^i 

die  BMiie  to  the  Midtliem  divimon  of  Lanciaster'as  fcfinresaid,^  «id  Otheirt. 
ig  delay  :and-  tke  ereatioti  of  expense*  to  the  plfilintiff.'    The 
aflidavit  ialso  set  oat  the  partioulan  of  demand  in  the  action^ 

''Jp  4ie  Qqe^'f  Bench.  .j  ;,r./>  .     u  ^  u 

M  /.    ^^Btvt^em  RuAard  CundeU         \        PMniSS.      A 

.1 ;:.'  7  ..        ■     .  >  and   ■  '  .  I  :^»  i-  •  ^   • 

wi  »  jii  ;     JKtmioiiy  and  ThMiuxi  liZMZvy      Defendants.  - 

''«*lte  ^kction  is  brought  to  recover  ihe  sum  of YU.  iSs.  3rf.,^ 
nilncSjr,  die  isom  of  23iL  11«.  2d:,  being  ih<^  balance  of  the 
snnr  of  151iL  13^.  lOdl,  received  by  the  defendaiits  tor 
or  to  the  nse  of  the  plaintiff,  and  the  sum  of  48£  is.  Id.^ 
doe  from  defendants  to  plaintiff  for  freight  of  goods  carried 
bj  plaintiff  for  defendants,  as  per  following  freight  accoilnt : 

1846,  Joly.  tons  hbds  g«L  £    s.     d. 

&  R.  D,     93  casks  24    2     12  oil  @  35$.    42  19    4 

782  bundles,  3222  seal  skins. 

1965  free.  .     \ 

'  1267  skins®  Irf.  each '5  ''4    r' 

\  >.  i^  .    ,  .^li  •  ■.■>■•.,     '\    r     \,    I  ■•  *4o-^  f. 4 till.. 

WUchsms  of  28/;  11a.  2dL,  and 481 4«.  Id^mAe  together 
the  aaidisum  of'j712i.  1&;  3d  Abovie  are  the  pardcolars 
of  ihe  plaintiff'a  demand  in  this  acdon,  for  the  recoveiy 
wheseoC  be  will  avail  himself  of  all  or  every  part  of  the 
dadaration^  including  the  account  stated,  as  he  may  be 
adned. 

;ff  Dated  24th  day  of  October,  1846. 

.1,     :.r  1  .  ** Year's,  &c,    * 

./  ^l^yUeaaOi,  &a,  "Plaintiff's  attorney; 

«Dlafaida0t8? ^attorneys  or  agents."  «u*^. . 

VOL.  rv.  F  F  n.  &  Lb  . 
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1846.  And  the  further  and  better  particuiarB  as  follows : — 

'per-' 

V.  **  In  the  Queen  8  Bench. 

^^*!S?^''  Nov.  7th,  1846. 

ndOtlMn. 

« Between  Richard  Cundell  .        Plaintiff, 

and 
Gilbert  Henry  HarrisoUj  James 

Harrison^  and  Thomas  Ridley      Defendants. 

'^  The  plaintiff  seeks  to  recover  the  sum  of  232.  1  Is.  2d., 
balance  of  the  following  items  received  by  defendants  for 
the  plaintiff:  £    s.     d. 

To  received  for  7760  bricks  11  12     9 

To  cash  received  for  freight  12    0    0 

To  amount  for  freight        -        131     4     1 
''The  plaintiff  also  seeks  to  recover  482.  As.  Id.,  per 
following  freight  account : 

Dr.  Messrs.  Harrison^  Ridley,  &  Harrison 

To  Richard  CnndelL 

1846,  July.  toni  hhds  gd.  £     s.     d. 

93  casks  24     2     12         @  35^.         42  19    4 

782  bundles,  3222  seal  skins. 
1965  free. 

1257  skins  @  Id.  each        5     4     9 

£48     4     1 

**  Above  are  the  frirther  and  better  particulars  of  the 
plaintiff's  demand  in  this  action  under  the  order  of  Mr. 
Justice  PattesoHy  made  2nd  of  November,  1846." 

The  affidavit  in  answer  was  made  by  two  of  the  defend- 
ants, and  stated  some  iacts  touching  the  merits  of  the  case. 
With  respect  to  the  sum  of  48/1  4^.  Id,  mentioned  in  the 
particulars,  it  stated  that  the  defendants  acknowledged  that 
they  owed  that  sum  <<for  freight  from  Newfoundland 
aforesaid  to  Liverpool,"  and  that  they  »meant  to  pay  it  into 
Court  And  they  denied  thatthevenue  had  been  diaoged 
for  ttie  purpose  of  delay. 


MICUAELMA8  T£RM,    10   VICT. 


435 


AAerton  shewed  cause.  It  is  submitted  that  this  rule 
must  be  dischaiged.  It  is  contrary  both  to  the  practice 
and  the  express  terms  of  Reg.  Gen,,  Hil.  Term,  2  Wm.  4, 
r.  103,  that  a  plaintiff  should  be  allowed  to  bring  back  the 
venue  upon  an  affidavit  merely  contradicting  the  defendant's 
affidavit  for  changing  the  venue.  Formerly,  the  rule  for 
changing  the  venue  was  a  rule  nisi  only  in  the  Common 
Pleas  and  the  Exchequer;  but  now  by  Beg.  Gen.,  Hil. 
Term,  2  Wm.  4,  r.  103,  it  is  ordered,  that  "in  cases  where 
the  application  for  a  rule  to  change  the  venue  is  made 
upon  the  usual  affidavit  only,  the  rule  shall  be  absolute  in 
the  first  instance;  and  the  venue  shall  not  be  brought 
back,  except  upon  an  undertaking  of  the  plaintiff  to  give 
material  evidence  in  the  county  in  which  the  venue  was 
originally  laid."  In  the  present  case  the  plaintiff  says,  that 
part  of  the  cause  of  action  arose  abroad,  and  he  relies  upon 
that  ftct  as  dispensing  with  the  necessity  of  his  giving  the 
usual  undertaking.  The  words  of  the  rule  are  however 
precise,  that  "  the  venue  shall  not  be  brought  back,  except 
upon  an  undertaking,"  &c  [Patteson^  J. — Those  words, 
however,  cannot  be  construed  strictly;  otherwise,  if  an 
attorney  were  the  plaintiff,  and  a  defendant  to  change  the 
venue,  he  might  be  deprived  of  his  privilege.]  There  may 
be  cases  in  which  probably  the  rule  would  be  dispensed 
with ;  but  that  would  only  be  where  some  new  fact  was 
disclosed,  and  not  where  the  plaintiff  merely  negatives  the 
affidavit  of  the  defendant  upon  which  the  rule  has  been 
obtained.  It  would  be  in  fact  trying  the  question  in  some 
cases,  if  the  Court  were  to  be  called  upon  to  decide,  upon 
the  affidavits  on  the  one  side  or  the  other,  whether  the 
cause  of  action  arose  in  the  one  county  or  the  other. 
There  is,  it  is  true,  a  case  of  Hope  v.  Bennet  (a),  where  the 
Com!  discharged  a  rule  for  changing  the  venue,  upon  an 
affidavit  of  the  plaintiff  that  the  cause  of  action  arose 
principally  in  Ireland ;  but  that  was  a  case  in  the  Common 


1846. 


CVNDBLL 
V. 

Harbison 
«nd  Othen. 


(d)  3  New  Rep.  397. 
F  F  2 
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1846.  Pleas,  where  the  rule  for  changing  the  venue  was  only  nisi 
at  the  time,  and  decided  some  time  ago,  and  before  the 
rule  of  HiL  Term,  2  Wm.  4.  [Patteson,  J. — If  this  were  a 
case  in  which  the  plaintiff  could  undertake  to  give  material 
evidence  in  the  county  in  which  the  venue  was  first  laid, 

1  think  I  could  not  interfere ;  but  here,  if  what  the  plaintiff 
alleges  be  true,  it  is  impossible  for  him  to  do  so.]  [The  case 
of  Dawson  v.JBowman  (a)  was  referred  to  by  Patteson,  J., 
in  the  course  of  the  argument] 

Needham,  in  support  of  the  rule.     There  are  authorities 
which  shew  that  the  construction  of  the  rule  of  HiL  Term, 

2  Wm.  4,  which  is  now  contended  for,  is  incorrect.  The 
case  of  Ckmentsan  v.  Newcomb  (b)  decides,  that  where  the 
plaintiff  can  shew  that  the  permission  to  change  the  venue 
ought  not  to  have  been  granted  in  the  first  instance  to  the 
defendant,  the  Court  will  set  aside  a  rule  so  obtained. 
There  the  action  was  in  case  for  a  libel  in  a  newspaper, 
and  the  affidavit  shewed  that  it  circulated  in  several 
counties,  including  that  in  which  the  venue  was  originally 
laid,  and  the  Court  set  aside  a  Judge's  order  which  had 
been  obtained  for  changing  the  venue.  The  case  of  Hope 
V.  Bennet  (c)  is  also  a  strong  authority  in  &vour  of  the 
present  application.  There  is  a  very  late  case  of  Todd  v. 
Robinson  (d)  in  the  Court  of  Exchequer  which  is  not 
reported.  There  the  venue  having  been  changed  from 
the  county  of  Middlesex  to  the  southern  division  of  the 
county  of  Lancaster  on  the  usual  affidavit,  an  application 
was  made  to  bring  it  back  on  an  affidavit  shewing  that  the 
action  was  brought  to  recover  the  balance  due  as  wages  to 
the  plaintiff  as  chief  mate  on  board  the  defendant's  vessel, 
on  a  voyage  from  Liverpool  to  Hong  Kong  and  Canton, 
and  back ;  that  the  plaintiff  had  embarked  at  Liverpool, 
but  tliat  he  had  signed  the  articles  for  the  voyage  at  sea, 

(a)  3  Dowl.  160;  S.  C.  1  C,      M.  &  R.  776. 
M.  &  R.  694.  (c)  2  New  Rep.  397. 

d;  3  Dowl.  425 ;  S.  G.  1  C,         (d)  Michaelmas  Term,  1845. 
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about  two  hours  after  the  vessel  had  left  the  port  of  LWer-       1846. 
pool;  and  the   Court,   upon  these  facts,  made   the  rule     condell 

absolute.  „    «'• 

Haerison 
and  Others. 

Pattebon,  J. — ^It  seems  to  me  that  all  the  cases  cited, 
except  the  last,  may  possibly  be  distinguished.  In  Clement' 
son  V.  Newcamb  the  subject-matter  of  the  action  was  not 
of  that  class  in  which  the  Court  ordinarily  allows  the 
venue  to  be  changed,  except  upon  special  circumstances. 
But  the  last  case  cited  is  quite  in  point,  and  I  will  ask  the 
Barons  of  the  Exchequer  about  it 

Cur.  adv.  vult 

Patteson,  J. — ^I  have  spoken  to  the  Barons  of  the  Ex- 
chequer respecting  the  case  of  Todd  v.  Robinson  (a),  which 
was  referred  to  as  being  decided  by  them  in  Michaelmas 
Term  last;  and  they  say  they  have  no  doubt  that  it  is 
correctly  stated  by  Mr.  Needham,  and  that  they  did  so 
decide  it  The  only  difference  between  that  case  and  the 
present  is,  that  here  part  only  of  the  cause  of  action  arose 
abroad,  and  there  the  whole.  I  do  not  see,  however,  that 
that  makes  any  difference.  The  rule  must,  therefore,  be 
made  absolute. 

Rule  absolute. 

{a)  Michaelmas  Term,  1845. 
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COURT  OF  COMMON   PLEAS. 

IN  THE  TENTH  YEAR  OF  THE  REIGN  OF  VICTORIA, 


1846.  Wright  v.  Bubroughes  and  Others. 

Trespass  quare  TRESPASS.  The  declaration  stated  that  the  defendants 
teTh^*^  heretofore,  to  wit,  on  the  6th  day  of  February,  a.  d.  1844, 
being  seised      ^q^j  qq  cUyers  Other  davs  and  times,  &c.,  with  force  and 

in  fee  of  the  -^ 

messnaffe  in  anns,  &c.,  broke  and  entered  a  certain  dwelling-house  of 

tion  men-  *  the  plaintiff,  situate  and  being  in  the  parish  of  St  Mary, 

mlL^d  to  L.  Lambeth,  in  the  county  of  Surrey,  and  then  made  a  great 

for  twenty-  noise  and  disturbance  therein,  and  stayed  and  continued 

one  years,  ^  ^  "^  . 

who  demised  therein  making  such  noise  and  disturbance  for  a  long  time, 

fendantfor'  ^o  wit,  from  thencc  hitherto;  and  then  forced  and  broke 

of^that  terai  ^P*^*^  ^®  ^^^^  ^^  ^^®  plaintiff  of  and  belonging  to  the  said 

less  one  day.  dwelling-house,  and  damaged  and  spoiled  the  lock  belonging 

colour  that  to  the  Said  door  wherewith  the  same  was  then  &stened,  of 

of"a  charter"  great  value,  to  wit,  of  the  value  of  5L ;  and  also  during  the 

of  demise 
pretended  to 

be  made  to  the  plaintiff,  whereas  nothing  passed  by  it/*  &c. ;  and  then  justified  the  trespass. 
Replication,  that  before  the  demise  to  the  defendant  by  L.  he  demised  to  F.  for  throe  years,  and 
that  F.  assigned  his  term  to  the  plaintiff.  Rejoinder,  that  the  demise  to  F.  was  subject  to  a  proviso 
for  re-entry  reserved  to  L. ,  his  executors,  administrators,  and  assigns,  in  case  of  non-repair ; 
that  the  messuage  was  not  kept  in  repair,  and  the  defendant  entered  in  pursuance  or  the 
proviso :  Held,  first,  that  the  defendant  was  an  assignee  within  the  32  Hen.  8,  c.  34,  and  could 
therefore  avail  himself  of  the  condition  of  re-entry :  secondly,  that  although  livery  of  seisin  is 
rendered  unnecessary  by  the  8  &  9  Vict.  c.  106,  s.  2,  in  order  to  pass  an  estate  of  fireehold,  the 
colour  given  by  the  plea  did  not  shew  a  title  in  the  plaintiff;  thirdly,  that  the  allegation  vi  et 
armis  does  not  import  a  breach  of  the  peace ;  and,  fourthly,  that  the  matter  alleged  in  the 
rejoinder  was  not  a.diy>Uire  from  the  plea. 
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time  aforesaid,  to  wit,  on  the  said  6th  day  of  February,        1846. 
A.  D.  1844,  with  force  and  arms,  &c.,  seized  and  took  divers      wwoht 
goods  and  chattels  of  the  plaintiff,  to  wit,  one  work  bench   „      »• 
of  great  value,  to  wit,  of  the  value  of  51 ;  one  portrait  of    and  Othon, 
great  value,  to  wit,  of  the  value  of  11/. ;  and  fifty  picture 
frame9  of  gpM;  value,  to  wit,  of  the  value  of  lOOil ;   six 
atovea  of  the  value  of  10/.,  of  the  plaintiff,  and  divers  other 
articles  of  the  plaintiff  then  being  in  the  said  dwelling- 
house,  being  of  great  value,  to  wit,  of  the  value  of  20/.,  and 
carried  away  and  retained  the  same :  by  m^ans  of  which 
said  several  premises  the  plaintiff  and  his  &mily,  during  all 
the  time  aforesaid,  not  only  were  greatly  disturbed  and 
annoyed  in  the  peaceable  possession  of  the  said  dwellii^- 
house  of  the  plaintiff,  but  also  the  plaintiff  was,  during  all 
that  time,  hindered  fiK>m  carrying  on  his  lawful  business 
therein,  and  during  all  that  time  lost  and  was  deprived  of 
the  uaie  and  benefit  of  the  said  dwelling-house,  and  of  the 
said  goods  and  chattels ;  and  by  means  whereof  the  plainti£^ 
(or  and  during  the  time  aforesaid,  lost  and  was  deprived  of 
the  profits,  benefits,  and   ^vantages  which  might   and 
otherwise  would  have  arisen  and  accrued  to  him  firom  the 
possession,  use,  occupatico),  and  enjoyment  of  the  said 
messuage  of  the  plaintiff;  and  other  wrongs  to  the  plaintiff 
then  did ;  against  the  peace  of  our  Lady  the  now  Queen, 
and  to  the  damage  of  the  plaintiff  of  SOOL ;  and  thereupon 
he  brings  suit,  &c 

Pleas  of  the  defendants,  Burroughes  and  Berkeley. 

First,  not  guilty. 

Secondly,  that  the  plaintiff  was  not  at  either  of  the 
said  times  when,  &c,  possessed  of  the  dwelling-house  in 
the  declaration  mentioned  in  manner  and  form  as  is 
therein  alleged ;  and  of  this  they  put  themselves  upon  the 
country,  &c« 

Thirdly,  that  the  said  goods  and  chattels  were  not  at  the 
time  when,  &c.,  nor  were,  nor  was  any  or  either  of  them 
the  goods  and  chattels  of  the  plaintiff;  and  of  this  they 
put  themselves  upon  the  country,  &c.  ^^^ 
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1846.  Fourthly,  as  to  all  the  trespasses  in  the  declaration  men- 

""^^^J^j^     tioned,  except  as  to  retaining  the  said  goods  and  chattels, 

V-  the  two  above-named  defendants  say  that  heretofore  and 

BURROUGHES      ,      ^  .     .  ...  ,  „  .  ,         «  , 

and  Othen.  before  any  of  the  said  times  when,  &C.5  to  wit,  on  the  6th 
day  of  February,  in  the  year  of  our  Lord,  1840,  William 
Morton  being  seised  in  fee  of  the  said  dwelling-house,  in 
which,  &c,  by  a  certain  indenture  then  made  between  the 
said  William  Morton,  of  the  one  part,  and  Charles  Leader, 
of  the  other  part  (which  said  indenture  sealed  with  the  seal 
of  the  said  William  Morton,  the  said  defendants  now  bring 
into  Court  here,  the  date  whereof  is  the  day  and  year 
aforesaid)  the  said  William  Morton  did  demise  unto  the 
said  Charles  Leader  the  said  dwelling-house  in  which,  &&, 
with  the  appurtenances  to  hold  the  same,  unto  the  said 
Charles  Leader,  his  executors,  administrators,  and  assigns, 
from  thence  for  and  during,  and  until  the  expiration  of 
a  certain  term  not  yet  expired,  to  wit,  until  the  iuU  end 
and  term  of  twenty-one  years  from  the  25th  day  of 
December  then  last  as  by  the  said  indenture  will  appear; 
by  virtue  whereof  the  said  Charles  Leader  then  entered 
into  and  became,  and  was  possessed  of  the  said  demised 
premises  for  the  said  term ;  and  being  so  possessed,  the  said 
Charles  Leader  afterwards,  and  before  any  of  the  said  times 
when,  &c.,  to  wit,  on  the  23rd  day  of  April,  a.d.  1842,  by 
indenture  then  made  between  the  said  Charles  Leader,  of 
the  one  part,  and  the  defendant,  Randall  Ellis  Burroughes, 
of  the  other  part  (which  said  last  mentioned  indenture, 
scaled  with  the  seal  of  the  said  (yharles  Leader,  the  defend- 
ants now  bring  into  Court  here,  the  date  whereof  is  the  day 
and  year  last  aforesaid)  demised  the  said  demised  premises 
to  the  said  defendant,  Randall  Ellis  Burroughes,  to  hold 
the  same  for  and  during  all  the  residue  of  the  said  term  so 
to  him,  the  said  Charles  Leader,  granted  as  aforesaid, 
wanting  one  day,  as  by  the  last  mentioned  indenture  will 
appear;  and  the  said  defendant,  Randall  Ellis  Burroughes, 
being  so  possessed,  the  plaintiff  claiming  title  to  the  said 
dyjpyilig-house   in  which,  &c.,  under  colour  of  a  certain 
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charter  of  demise,  pretended  to  be  thereof  made  to  him  by  1846. 
the  said  William  Morton,  for  the  term  of  his  natural  life,  Wwoot 
before  the  making  of  the  demise  by  the  said  William  ^  ^ 
Morton  to  the  said  Charles  MMder  as  aforesaid,  whereas  and  Otben. 
nothing  of  or  in  the  said  dwelling-house  in  which,  &c., 
ever  passed  by  virtue  of  that  charter,  afterwards,  and  before 
any  of  the  said  times  when,  &c.,  and  during  the  continuance 
of  the  aforesaid  several  terms,  to  wit,  on  the  first  of  the  said 
days  in  the  declaration  mentioned,  entered  into  the  said 
dwelling-house,  and  was  thereof  possessed  And  thereupon 
the  said  Randall  Ellis  Burroughes,  in  his  own  right,  and 
the  said  Comyns  Rowland  Berkeley,  as  his  servant,  and  by 
his  command,  at  the  said  several  times  when,  &c.,  entered 
into  and  upon  the  said  dwelling-house  in  the  declaration 
mentioned,  and  in  which,  &c.,  in  and  upon  the  plaintiflP's 
possession  thereof,  as  being  the  dwelling-house  of  the  said 
defendant,  Randall  Ellis  Burroughes;  and  because  the  said 
goods  and  chattels  in  the  declaration  mentioned  before  the 
said  time  when,  &c.,  had  been  wrongfully  and  injuriously 
put  and  placed,  and  were  then  wrongfully  in  the  said 
dwelling-house  encumbering  the  same,  and  doing  damage 
there  to  the  said  defendant,  Randall  Ellis  Burroughes,  he, 
the  said  Randall  Ellis  Burroughes,  and  the  said  Comyns 
Rowland  Berkeley,  as  his  servant,  and  by  his  command,  at 
the  said  time  when,  &c.,  seized  and  took  the  said  goods  and 
chattels  so  being  in  the  said  dwelling-house,  and  so  encum- 
bering the  same  as  aforesaid,  and  removed  and  carried 
away  the  same  to  a  small  and  convenient  distance,  to  wit, 
in  the  parish  aforesaid,  and  there  left  the  same  for  the  use 
of  the  plaintiff,  doing  no  unnecessary  damage  to  the  same 
on  the  occasion  aforesaid,  as  they  lawfully  migh^  for  the 
cause  aforesaid ;  which  are  the  same  alleged  trespasses  in  the 
introductory  part  of  this  plea  mentioned,  and  whereof  the 
plaintiff  has  above  complained;  and  this  the  defendants  are 
ready  to  verify,  4c. 
Pleas  of  the  defendant  Leader.     These  were  three  in 
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1846.       number,  and  similar  to  the  three  first  pleas  of  the  defend- 
^^„     ants,  Burroughes  and  Berkeley. 
^      '•  Replications.     To  the  pleas  of  the  defendant  Leader, 

nd  Othen.    and  to  the  firBt,  second,  aqflfhird  pleas  of  Burroughes  and 
Berkeley;  joinder  of  issue. 

As  to  the  plea  of  the  defendants,  Randall  Ellis  Bur- 
roughes, and  Comyns  Rowland  Berkeley,  by  them  fourthly 
above  pleaded,  that  before  the  said  times  when,  &&,  and 
before  the  making  of  the  said  indenture  between  the 
said  Charles  Leader  and  the  defendant  Randall  Ellis 
Burroughes,  as  in  the  said  fourth  plea  mentioned,  aiMl 
while  the  said  Charles  Leader  was  possessed  of  the  said 
tenn  as  in  that  plea  mentioned,  to  wit,  on  the  19th  day 
of  January,  a.  d.  1841,  the  said  Charles  Leader  being 
possessed  as  aforesaid,  demised  the  said  dwelling-house  in 
which,  &c.,  with  the  appurtenances,  to  one  Henry  Iinnis, 
from  thenceforth  for  a  certain  term,  to  wit,  for  the  term  of 
three  years  then  next  following,  and  fully  to  be  complete 
and  ended,  by  virtue  whereof  the  said  Henry  Finnis  entered 
into  and  upon  the  said  dwelling-house  in  which,  &c.,  with 
the  appurtenances,  and  was  thereof  possessed  for  the  last- 
mentioned  term.  And  the  said  Henry  Finnis  being  so 
possessed  as  aforesaid,  and  during  the  continuance  of  the 
sfdd  last-mentioned  term,  and  before  the  said  times  when, 
&c,  to  wit,  on  the  Uth  day  of  August,  a.  d.  1843,  by  a 
certain  assignment  in  writing,  signed  by  the  said  Henry 
Finnis,  bargained,  sold,  assigned,  transferred,  and  set  over 
unto  the  plaintiff  the  said  last-mentioned  term,  and  all  right, 
title,  and  interest  of  the  said  Henry  Finnis  therein  then 
to  come  and  unexpired ;  by  virtue  of  which  said  assignment 
the  plaintiff  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  entered  into  the  said  dwelling-house,  and  became 
and  was  possessed  thereof,  and  continued  so  thei^of  pos- 
sessed, from  thence  until  the  defendants,  Randall  Ellis 
Burroughes,  and  Comyns  Rowland  Berkeley,  afterwards, 
and  dtuing  the  continuance  of  the  said  assignment,  to  wit, 
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at  fhe  said  time  when,  &c.,  of  their  own  wrong,  broke  and        1846. 
entered  the  siud  dwelling-house,  and  committed  the  said     ^^^^^ 
several  trespasses  in  the  introductory  part  of  the  said  fourtfi   _      *• 
plea  mentioned,   and  to  whi^Bthe   said  fourth  plea  is     aadOtbcn. 
pleaded  in  manner  and  form  as  the   plaintiff  hath  above 
thereof  complained ;  and  this  the  plaintiff  is  ready  to  verify, 
&c 

Rejoinder.  That  the  demise  in  the  said  replication 
mtDtiomd  was  made  by  the  said  Charles  Leader,  and 
aooepled  by  the  wd  Heniy  Finnis  upon  certain  terms  and 
agieementSy^mnd  subject  to  certain  conditions,  that  is  to  say, 
upon  the  terms  and  conditions  (amongst  others)  that  the 
said  Henry  Elnnis,  his  heirs,  executors,  administrators,  and 
asBogns  did^  and  should,  and  the  said  Henry  Finnis  did, 
upon  the  making  and  acceptance  of  the  said  demise,  for 
himselC  his  executors,  administrators,  and  assigns,  promise 
and  agree  with  and  to  the  said  Charles  Leader,  his  execu- 
tors, administrators,  and  assigns,  that  he,  the  said  Henry 
Imnis,  his  executors,  administrators,  and  assigns,  should 
and  would,  during  die  said  term,  keep  the  said  premises  in 
tenantable  repair,  and  paint,  in  a  proper  and  workmanlike 
manner,  the  wood  and  iron  work  of  the  said  premises, 
where  necessary  to  be  done  for  the  preservation  thereof; 
and  that  if  he,  the  said  Henry  Finnis,  his  executors,  admi- 
nistrators, and  assigns,  should  not  properly  keep  and  perform 
the  said  agreement,  it  should  be  lawful  for  the  said  Charles 
Leader,  Ihs' executors,  administrators,  or  assigns  to  re-enter 
into  the  said  demised  premises,  and  to  re-possess  and  enjoy 
tiie  samel  as  in  his  or  their  first  and  former  estate.  And 
the  said  defendants  further  say  that  the  said  Charles  Leader 
did  not,  nor  would,  nor  did,  nor  would  the  plaintiff,  nor  did 
nor  would  any  other  person,  keep  the  said  premises  in  tenant- 
able  repak  during  the  said  term ;  but  on  the  contrary  thereof, 
the  said  Charles  Leader,  after  the  making  of  the  said  iu- 
dentiure  .  in  the*  isaid  defendants'  said  fourth  plea, .  lastly 
mentioned,  and  before  the  making  of  the  said  assignment 
in  the  replication  mentioned,  and  the  plaintiff,  after  the 
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1846.        making  of  the  said  assigDinent,  wrongfolly  suffiered  and 
^^^J^JJj^^    permitted  the  same  premises  to  be,  and  the  same  were 
9.  at  the  time  of  making  the  said  indenture,  and  from  thence 

and  OUien.  continually  until  and  at  tbp  said  times  when,  &&,  ruinous, 
prostrate,  and  in  great  decay,  and  in  bad  and  untenantable 
condition  for  want  of  needful  and  necessary  reparations^ 
contrary  to  the  form  and  effect,  true  intent  and  meaning  of 
the  said  agreement ;  wherefore  the  defendants  entered  as  in 
the  said  plea  is  alleged  for  breach  of  the  said  condition,  and 
in  order  that  the  said  Randall  Ellis  Burroughes  might 
re-possess  and  enjoy  the  same  premises ;  and  this  the  defend- 
ants are  ready  to  verify,  &c. 

Demurrer  to  rejoinder  on  the  following  grounds.  That 
the  said  rejoinder  neither  traverses,  nor  confesses  and  avoids 
the  said  replication  of  the  plaintiff  to  which  it  is  pleaded; 
and  for  that  the  said  rejoinder  affords  no  answer  to  the  said 
replication,  in  this  that  it  sets  forth  an  agreement  by  and 
between  the  said  Charles  Leader,  his  executors,  adminis- 
trators, and  assigns,  and  the  said  Henry  finnis,  his  executors, 
administrators,  and  assigns,  and  the  said  two  defendants  then 
endeavour  to  take  advantage  in  the  said  rejoinder  of  the  said 
agreement ;  whereas  it  appears  by  the  plea  of  the  said  two 
defendants  fourthly  above  pleaded,  that  the  said  Randall  Ellis 
Burroughes  was  not  an  assign  or  assignee  of  the  said  Charles 
Leader,  but  an  under  lessee ;  and  also  for  that  the  agreement 
set  forth  in  the  said  rejoinder  gives  only  to  the  said  Charles 
Leader,  his  executors,  administrators,  and  assigns,  an 
authority  to  re-enter.  And  whereas  the  said  two  defend- 
ants in  the  said  fourth  plea  allege  that  they  entered  in  right 
of  the  said  defendant,  Randall  EUlis  Burroughes,  and  in  the 
said  rejoinder  allege  that  they  entered  in  order  that  the 
said  defendant,  Randall  Ellis  Burroughes,  might  re^possess 
and  re-enjoy  the  premises  in  the  said  rejoinder  mentioned, 
and  for  that  the  said  two  defendants  do  not  shew  by  the 
said  rejoinder  any  authority  whatever  in  them,  or  in  either 
of  them,  to  enter  on  the  said  premises  in  the  said  rejoinder 
mentioned  for  breach  of  the  said  condition  therein  mentioned 
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or  otherwise ;  and  for  that  no  authority  or  power  is  shewn        1846. 
in  the  said  rojoinder  for  any  one  to  re-enter  on  the  said       weight 
premises,  except  by  the  enforcement  of  their  legal  remedlj^  *'* 

if  any,  by  ejectment;  and  also  that  it  is  not  shewn  in  or  by  atid  Others, 
the  said  rejoinder  that  the  said  premises  were  out  of  repair, 
inasmuch  as  it  is  therein  alleged  that  the  said  Charles 
Leader  and  the  plaintiff  suffered  the  same  premises  to 
be  out  of  repair,  but  it  is  not  shewn  or  alleged  that  the  said 
Heniy  Finnis  suffered  them  to  be  out  of  repair,  and  for 
anything  that  appears  in  the  said  rejoinder  the  said  Henry 
Iinnis  may  have  put  and  kept  the  said  premises  in  repair 
and  tenantable  condition;  and  also  for  that  the  plaintiff 
cannot  take  any  material  issue  on  the  said  rejoinder,  or  on 
any  part  thereo£ 

PBorMUf  in  support  of  the  demurrer.  The  principal 
que8ti<m  sought  to  be  raised  by  this  demurrer  was,  whether 
the  defendant,  Burroughes,  was  an  assignee  within  the 
meaning  of  the  32  Hen.  8,  c.  34,  s.  1.  His  tide,  as  dis- 
doeed  on  the  &ce  of  the  pleadings,  shewed  him  to  be  a 
sub-lessee,  as  a  reversion  of  one  day  remained  in  Leader; 
consequently  he  could  not  be  considered  as  an  assignee 
in  the  l^al  sense  of  that  term ;  if  he  was  not,  he  could  not 
take  advantage  of  a  breach  of  the  condition  contained  in  the 
instrument  of  demise.  In  the  case  of  covenants,  the  Court 
of  Common  Pleas  had  decided  in  Whitton  v.  Peacock  (a), 
that  in  order  to  entitle  the  assignee  of  a  reversion  to  sue  the 
assignee  of  a  lessee,  he  ought  to  have  the  same  estate  as 
that  which  his  assignor  possessed.  On  the  same  principle 
it  was  decided  in  Holford  v.  Hatch  (ft),  that  a  landlord 
cannot  maintain  an  action  of  covenant  for  rent  against  an 
undertenant  Brewer y.HiU{c\zxAChawoHhy.PM1Up8{^ 
were  to  the  same  effect  It  was  laiddown  in  Co.  2^  215  a,  5, 
**  that  a  grantee  of  part  of  the  reversion  shall  not  take 

(a)  2  Bing.  N.  C.  411 ;  S.  C.        (e)  S  Anstr.  413. 
S  Soott,  630.  (cO  Moore,  876. 

(6)  1  Doqg.  183. 
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1846.        advantage  of  die  oondidon;  as  if  die  lease  be  of  diree  acres, 
WwoHT      reserving  a  rent  opon  condition,   and   the   reversion  is 
9.  gpDted  of  two  acres,  the  rent  shall  be  apportioned  by  the 

aad  OtlMn.  act  of  the  pardes,  bnt  the  condidon  is  destroyed,  for  that  it 
is  entire  and  against  common  right"  [Mauky  J. — ^The  doc- 
trine contended  for,  and  supposed  to  be  supported  by  the 
cases  cited,  can  hardly  be  sustained  in  its  generality  since 
the  decision  of  die  Court  in  hhenoood  ▼.  OUknaw  (a). 
There,  it  was  held  diat  a  remainder-man  was  an  assignee 
vrithm  32  Hen.  8,  c«  34,  so  as  to  maintain  covenant  against 
a  lessee  for  rent  in  arrear  due  on  a  lease  granted  under  a 
power.]  Next,  by  the  mode  in  which  die  defendants  had 
given  colour,  it  appeared  that  the  plaindff  had  a  good  tide, 
and  consequently  that  the  defendants  had  no  defence  to 
the  action.  Here,  the  defendants  had  pleaded  in  the  usual 
manner,  giving  colour  by  a  charter  of  demise  for  life,  without 
alleging  livery  of  seisin.  By  the  law  as  it  stood  antecedent 
to  the  8  &  9  Vict  c  106,  as  no  livery  of  seisin  was  alleged, 
that  was  merely  colour;  Lef/jiMltt  ccue  {b) ;  Doe.  Ptae.  73. 
But  by  8  &  9  Vict  c  106,  s.  2,  it  was  provided, ''  that  after 
the  1st  day  of  October,  1845,  all  corporeal  tenements  and 
hereditaments  shall,  as  regards  the  conveyance  of  the  imme- 
diate freehold  thereof  be  deemed  to  lie  in  grant  as  well  as 
in  livery."  Consequendy,  the  charter  of  demise  alleged  by 
die  defendants  gave  the  plaintiff  a  good  title.  It  was  stated 
in  Doe.  Plac.  73,  ^  that  in  an  assize  it  is  no  plea  to  say  that 
J.  infeoffed  him,  and  that  the  plaintiff  claiming  by  colour  dl 
an  infeoffment,  whereby  nothing  passed,  &c;,  entered;  for 
the  law  intends  that  that  is  not  a  feofiment  without  lively.** 
[Maukf  J. — ^It  is  not  stated  in  die  plea  that  a  charter  of 
demise  was  executed,  as  assumed  in  your  argument, 
*'  but  a  certain  charter  of  demise  pretended  to  be  thereof 
made."  Consequendy,  no  estate  is  alleged  to  have  passed 
by  that  instrument,  for  it  does  not  all^e  the  making  of  a 
charter  at  all.]     Thirdly,  the  landlord  was  here  alleged 

(a)  3  M.  &  S.  389.  (5)  10  Rep.  88. 
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to  have  entered  vi  et  anni&     That  implied  a  forcible  entry,        1 846. 
bat  the  case  of  Newton  v.  Harland  (a)  was  an  authority  to       WrToht 
shew  that  where  a  tenant  remains  in  possession  after  the   „      *'* 

fOr      BURROUOHBS 

expiration  of  his  term,  a  landlord  is  not  justified  in  ezpelffig  and  Othen. 
him  by  force,  in  order  to  regain  possession.  The  defendants, 
therefore,  were  not  justified  in  adopting  the  course  here 
alleged.  [CoUmanj  J. — It  appears  fix>m  the  case  of  Harvey 
T.  Bridges  (ft),  that  the  averment,  vi  et  armis,  in  a  declaration 
of  trespass  is  a  mere  formal  allegation,  whidi  means  that 
the  defendants  entered  with  some  force  sufficient  to  enable 
them  to  obtain  possession.  Wilde^  C.  J. — In  Taunton  v. 
Cottar  (c),  it  viras  already  laid  down  that  if  a  tenant  holds 
over,  the  landlord  may  enter  peaceably  for  the  purpose 
of  taking  possession.]  Fourthly,  a  ground  of  demurrer  was, 
that  the  plea  was  not  sustained  by  the  rejoinder,  and  there- 
fore amounted  to  a  departure.  In  the  plea,  the  defendants 
claimed  title  under  the  lease  for  twenty-one  years,  but 
in  the  rejoinder  sought  to  excuse  the  trespass  in  respect  of 
a  condition  broken.  The  latter  pleading,  therefore,  could 
not  be  considered  as  supporting  the  former. 

DowUng^  Seijt,  contra.  It  appeared  by  the  pleadings 
that  the  state  of  the  title  was,  that  Morton,  being  seised  in 
fee  on  the  6th  of  February,  1840,  granted  a  term  of  twenty- 
one  years  to  Leader.  On  the  19th  of  January,  1841, 
Leader  siibnlemised  to  Finnis  for  three  years,  and  on  the 
11th  of  August,  1843,  Finnis  assigned  his  term  to  the 
plainti£  On  the  23rd  of  April,  1842,  Leader  demised  the 
residue  of  his  term  of  twenty-one  years,  wanting  (me  day, 
to  Burrot^hes.  The  first  question  was,  whether  this 
second  demise  by  Leader  operated  as  an  assignment  of  a 
part  of  his  reversion.  The  case  of  Smith  v.  Stapleton  (d) 
shewed,  that  if  a  man  granted  a  lease  of  land  for  a 
certain  term,  and  during  the  continuance  of  that  lease 

(a)  1  M.  &  G.  644 ;   S.  C.  I       14  M.  &  W.  437. 
Soott,  N.  R.  474.  (c)  7  T.  R.  431. 

(b)  Amie,  vol.  3,  p.  55;  S.  C.         (^  Pbwd.  426,  33. 
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1846.  granted  a  longer  term  to  another,  and  the  second  lessee 
^^J^J^^  obtained  the  attornment  of  the  first  lessee,  that  operated 
^      »•  as  j|i  lease  or  frrant  of  the  reversion.     The  case  of  Palmer 

BUEEOUGHES  .^^^  ,    v  i       ,  11  i    •         «  Jr 

andOtben.  Y*  ^Iwrpe  {a)y  and  the  cases  collected  m  Bac.  Abr.f  tit. 
^Leases  and  Terms  for  Years^  (N.),  clearly  supported 
that  proposition.  The  next  question  was,  whether  a 
grantee  for  a  term  of  the  reversion  was  an  assignee 
within  the  meaning  of  the  32  Hen.  8,  c  34.  It  was  laid 
down  in  Co.  UtL  215  a.,  4,  <'if  lessee  for  years  be,  &c., 
and  the  reversion  is  granted  for  years,  the  grantee  for 
years  shall  take  benefit  of  the  condition  in  respect  of  this 
word  'executors'  in  the  act"  It  did  not  appear  in  that 
anthority  what  was  the  extent  of  the  reversioner's  estate 
when  he  granted  a  lease  of  the  reversion,  nor  could  it  be 
material  whether  his  ulterior  reversion  was  in  fee  or  for  a 
day,  as  in  the  present  case.  \M,avIe^  J. — That  is  the  exact 
here.] 


Pearson  replied. 

Wilde,  C.  J. — The  principal  question  seems  to  be,  whe- 
ther the  defendant,  Burroughes,  was  assignee  of  the  rever- 
sion expectant  upon  the  determination  of  the  plaintiff's  lease. 
Morton,  who  was  owner  of  the  fee,  had  granted  a  term  to 
Leader  for  twenty-one  years;  Leader  demised  to  Finnis 
for  three  years;  Finnis  assigned  to  the  plaintiff.  Leader 
then  demised  the  residue  of  the  term  of  twenty-one  years, 
wanting  one  day,  to  Burroughes,  one  of  the  defendants. 
He  thereby  became  entitled  to  the  whole  of  the  reversion 
of  the  twenty-one  years'  lease,  except  one  day.  That 
demise  by  Leader  to  Burroughes  was  a  sufficient  assignment 
of  the  reversion  within  the  meaning  of  32  Hen.  8,  c.  34. 
No  doubt  the  assignee  of  part  of  a  reversion  cannot  take 
advantage  of  covenants  broken ;  but  the  authorities  for  that 
proposition  apply  to  an  assignment  of  a  reversion  of  part  of 

(o)  Cro.  Eliz.  152. 
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the  property,  and  not  to  an  assignment  of  part  of  the        1846. 

reversion.   It  seems  to  me,  therefore,  that  upon  this  ground       wbight 

the  demurrer  fails.     Next,  it  is  said,  that  the  defendant    ^      *'• 

iSnrroughes,  had  no  right  to  enter  forcibly  even  if  he  was     and  Othen. 

entitled  to  the  possession,  and  that  the  allegation  ^^  vi  et 

armis"  shews  a  forcible  entry ;  but  those  words,  used  as  they 

are  in  this  declaration,  have  not  the  meaning  sought  to  be 

given  to  them ;  and  according  to  Taunton  v.  Costar  (a), 

which  has  been  followed  invariably  in  subsequent  cases,  a 

landlord  may  enter  peaceably  when  a  lease  is  determined. 

Tlien  the  objection  that  the  rejoinder  is  a  departure  from 

the  plea  entirely  SeuIs,  as  the  rejoinder  is  in  maintenance  of 

the  plea.    There  must,  consequently,  be  judgment  for  the 

defendant& 

CoLTMAM,  J. — The  doctrine  in  Co.  lAtt.  215  a,  s.  4,  has 
never  been  doubted,  ''  that  where  the  statute  speaks  of 
grantees  and  assignees  of  the  reversion ;  an  assignee  of  part 
of  the  estate  of  reversion  may  take  advantage  of  the  con- 
dition.** I  also  think  that  judgment  must  be  given  for  the 
defendants. 

Maui«b,  J. — The  principal  question  is  decided  in  Matures 
V.  ffestwood  (b)f  Chaworth  v.  PhilUps  (c),  and  Co.  LUt. 
215  a.  Even  without  those  authorities  the  meaning  and 
intention  of  the  statute  of  Hen.  8  are  quite  clear  and  un- 
ambiguous, and  shew,  that  the  Legislature  intended  that 
the  remedy  should  subsist  in  the  assignee  of  the  reversioner. 
If  there  had  been  no  decision  on  the  statute,  the  point  would 
scarcely  have  admitted  of  doubt ;  but  as  there  is  a  long  train 
of  authorities  also,  the  case  is  too  plain  for  argument 

Williams,  J.,  concurred. 

Judgment  for  the  Defendants. 

(a)  7  T.  R.  431.  (c)  Moore,  876. 

(6)  Cro.  Elis.  699,  617. 
VOL.  IV.  O  G  D.   &  L. 
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V 

^PlLBBOW  V.   PlLBROW'8  AtMOBPHKRIC   RaILWAY   AND 

Canal  Propulsion  Company. 

roi^oM  TaLFOURDj  Seijt,  shewed  cause  against  a  rule  nisi 

describing  a      obtained  by  ChanneUy  Serjt,  for  setting  aside  the  writ  of 
now  or  late      sommons,  and  copy,  and  the  service  thereof,  or  some  or 
SuraS^inT       ^°®  o^  them,  with  costs.   The  present  was  an  action  brought 
Swt^'Sr   *^^®^  ^®  above  company  to  recover  compensation  pursuant 
cityofLondog,  to  agreement  for  the  use  of  the  plaintifTs  patent     The 
andtorice'     company,  it  appeared,  obtained  on  the  31st  of  May,  1845, 
^^^'m     ®  certificate  of  complete  registration,  pursuant  to  the  7  &  8 
*Jg^g«Jty  of    Vict.  c.  110,  s.  9.     By  the  register,  the  place  of  business  of 
iiiiwgular.       the  company  was  **No.  6,  King  William  Street,  in  the 
city  of  London."    The  date  of  the  contract  with  the  plain- 
tiff, which  was  under  the  common  seal  of  the  company, 
was  the   1 1th  of   June.     Subsequently,  the  speculation 
appearing  likely  to  fail,  it  was  abandoned,  the  office  in 
King  William  Street  given  up,  and  the  secretary  as  well  as 
the  clerks  dischaiged.    A  Mr.  J.  F.  Lambert  had,  through- 
out the  continuance  of  the  speculation,  acted  as  a  director, 
and  was  one  of  those  who  had  joined  in  causing  the  common 
seal  to  be  put  to  the  contract   with  the  plaintiff.     The 
plaintiff  being  desirous  of  procuring  the  liquidation  of  his 
claim,  sued  out  a  writ,  directed  to  **  Pilbrow*s  Atmospheric 
Railway  and   Canal  Propulsion   Company,  now  or  late 
carrying  on  business  in  King  William  Street,  in  the  city  of 
London."    Inquiries  were  made  at  that  address,  but  the 
only  information  to  be  procured  there  was,  that  the  offices 
were  given  up.     Application  was  then  made  to  Messrs. 
White  &  Borrett,  the  solicitors  of  the  company,  to  accept 
service   of  process;  but  this  they  declined  to  da     The 
only  directors  of  the  company  (which  was  stiU  undissolved) 
who  remuned  in   England,  were  Mr.  Lambert  and  two 
others.     The  writ,  as  above  directed,  was  then  served  on 
Mr.   Lambert  at  New  Lodge,  near  Bamet,  Middlesex, 
where  he  resided.     That  place  was  situated  more  than  two 
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hundred  yards  from  the  boundary  of  the  city  of  London.        1B46. 
TTie  objection  to  the  process  was,  that  it  described  the      p„,bbow 
company  with  no  su£Scient  certainty,  and  to  the  service,  **• 

that  it  was  effected  more  than  the  statutory  distance  of  two  Atmo6fheric 
hundred  yards  from  the  boundary  of  the  county  in  which 
the  company  was  described  as  situated.  Previous  to  meeting 
these  objections  it  was  to  be  observed,  that  Mr.  Lambert 
was  not  a  person  named  in  the  writ,  and,  therefore,  it  was 
difficult  to  see  how  he  was  in  a  situation  to  take  the  first 
objection.  With  respect,  however,  to  that  objection,  all 
had  been  done  in  describing  the  place  of  the  residence  of 
the  company  which,  from  the  nature  of  the  company,  and 
the  circumstances  under  which  it  at  present  existed,  could 
be  done.  In  HiU  v.  Harvey  (a),  it  had  been  held  sufficient 
to  describe  a  defendant  in  a  writ  of  capias,  as  ^^  late  of 
Devonshire  Terrace,  New  Road;"  and  in  Welsh  v.  Lang- 
ford  (b\  as  **  Captain  Langford,  of  the  Honorable  East 
India  Company's  ship  the  Kelly  Castle,  and  now  most 
likely  to  be  found  at  the  East  India  House,  in  the  city  of 
London.**  All  that  the  Uniformity  of  Process  Act,  2  Wm.  4, 
c  39,  required  was,  that  the  best  description  in  the  plain-^ 
tiff's  power  should  be  given  of  the  defendant's  place  of 
abode,  or  even  his  supposed  place  of  abode.  Then  with 
req>ect  to  the  place  of  service.  It  could  not  be  said  that 
the  L^;islature  intended  the  provision  of  the  first  section  of 
the  act  should  apply  to  the  case  of  a  corporation,  where  the 
place  wherein  the  business  of  the  corporation  is  carried  on 
18  in  one  county,  but  every  member  of  it  may  be  resident 
in  another.  [fFUde,  C.  J. — If  no  one  can  be  found  at  the 
place  where  the  business  of  the  company  is  transacted,  on 
whom  the  process  can  be  served,  a  distringas  might  be 
obtained.]  It  would  be  impossible  to  make  the  usual 
affidavit,  in  that  case,  that  the  company  was  keeping  out  of 
the  way  to  avoid  being  served.  [Coftman,  J. — It  does  not 
appear  that  there  is  anything  inconsistent  in  applying  for 

(a)  4  Dowl.  163 ;  S.  C.  2  C,  M.  &  R.  307. 

(b)  2  Dowl.  498. 

o  o  2 
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1846.       a  distringas  in  snob  a  case,  as  the  statute  only  requires  it  to 
*^^JJ[^    be  shewn  that  the   defendant  has  not  "appeared  to  the 
«•  aMion,  and  cannot  be  compelled  so  to  do  without  some 

Atmosfheuc  more  efficacious  process.*^  The  provisions  on  this  subject 
KAUwAYCa  ^guyiy  apply  to  the  case  of  indiyidnals,  and  not  of  a  corpo- 
ration. It  was  true  that  in  Evans  v.  The  Dublin  and 
Drogheda  Railway  Company  (a),  the  Court  of  Exchequer 
held  the  service  of  a  writ  of  summons  on  a  director  of  the 
company  in  this  country  bad,  the  office  being  in  Dublin ; 
but  then  a  particular  mode  of  service  was  provided  by  the 
act  incorporating  the  company,  and  the  company  itself  was 
not  amenable  to  the  jurisdiction  of  the  Court  in  England. 
That  case  was,  consequently,  no  authority  in  support  of  the 
present  rule. 

Channett,  Serjt,  (with  whom  was  BcrnU)  contra.  First, 
then  Mn  Lambert  having  been  served  with  the  writ  of 
summons  in  the  present  case  might  appear  to  object  to  the 
informality  of  the  writ  That  was  decided  in  the  case  of 
Stevenson  v.  Thame  (A).  Secondly,  with  regard  to  the 
objection  that  the  residence  of  the  company  had  not  been 
properly  described  in  the  writ«  If  the  party  filling  up  the 
writ  was  not  aware  of  the  present  place  of  abode,  he  might 
describe  the  defendant  as  of  his  last  known  place  of  abode, 
as  was  decided  to  be  the  proper  course  in  Norman  v. 
Winter  (c).  Thirdly,  as  to  the  service  itsel£  To  that,  there 
were  two  objections:  first,  that  it  was  on  an  individual, 
which  could  not  be  the  proper  mode  of  service  on  a  corpo- 
ration; and  secondly,  it  was  served  in  a  county  different 
from  that  in  which  the  party  described  as  the  defendant  in 
the  suit  was  described  as  resident  The  words  of  the 
statute  expressly  required  the  service  to  be  in  the  county 
in  which  the  defendant  was  described  as  resident.  If  it 
was  intended  to  treat  Mr.  Lambert  as  the  representative  of 

(a)  Ai^e,  vol.  2,  p.  865 ;  S.  C.      13  M.  &  W.  UQ. 
14  M.  &  W.  142.  (c)  7  DowL  304 ;  S.  C.  6  Bing. 

(i)  Ante,  vol.  2,  p.  330;  8.  C.      N.  C.  279 ;  7  Scott,  251. 
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the  company,  the  residence  should  have  been  described  as  at        1846. 
Barnet,  in  the  county  of  Middlesex.  No  doubt,  there  might      pulaow 
be  a  di£ScuI^  in  effecting  a  valid  service  on  the  company     p^j^^^.g 
for  the  purposes  of  this  action,  but  it  was  by  no  means  in-  Atmosphmk; 
cumbent  on  Mr.  Lambert  to  remove  that  difficulty.    It  was 
sufficient,  for  the  purposes  of  this  motion,  to  shew  that  a 
proper  service  had  not  been  effected  on  Mr.  Lambert 

WiLDK,  C.  J. — Considerable  embarrassment  may  arise 
in  serving  a  body  like  that  mentioned  in  this  writ,  in  con- 
sequence of  the  imperfect  provision  made  for  effecting  a 
service  of  process  upon  it  There  are  two  questions  for  the 
decision  of  the  Court  in  the  present  case :  first,  whether 
the  description  of  the  defendant's  residence  in  this  writ  is 
sufficient ;  secondly,  whether  the  service  effected  has  been 
that  required  by  the  statute.  The  description  in  the  writ 
is,  ''now  or  late  carrying  on  business  in  King  William 
Street,  in  the  city  of  London."  This  is  an  ambiguous 
description,  and  it  is  quite  consistent  with  it,  that  the 
plaintiff  knew  the  real  address  of  the  defendant  Had 
the  plaintiff  intended  to  treat  Bamet  as  the  real  one,  he 
dbould  have  stated  so  positively  in  this  process.  This 
ambiguity  in  the  description  renders  it  bad.  Next  as  to 
the  service  of  the  writ.  The  first  section  of  the  Uniformity 
of  Process  Act  requires  the  service  to  be  effected  in  the 
county  described  in  the  writ  as  the  defendant's  place  of 
residence.  A  service  in  any  other  county,  therefore,  is  in 
contravention  of  the  statutory  provision,  and  consequently 
win  not  suffice.  Both  objections,  it  appears  to  me,  must 
prevail  It  is  not  because  the  Court  cannot  expressly 
point  out  what  is  the  proper  course  to  be  pursued  in  such 
a  case,  that  therefore  what  is  clearly  irregular  can  be 
sanctioned. 

CoLTMAN,  J. — It  is  necessary  that  the  writ  should  state  ^ 

the  defendant's  present  real  or  supposed  residence.     This 
does  neither ;  but  leaves  it  entirely  ambiguous  where  it  is. 


CASES  ON  POINTS  OF  PRACTICE,   C.   P. 


It  however  describes  him  as  resident  in  the  city  of  L#ondou, 

■JJj]2b^     ^^^>  therefore,  a  service  in  Middlesex  is  clearly  irregular, 

as  being  directly  contrary  to  the  provisions  of  the  Uniformity 


V. 
PlLBEOW*B 

Atmobphbric  of  Process  Act 
Railway  Co. 


Maule,  J.,  and  Williams,  J.,  concurred. 

Rule  absolute. 


White  v.  Feltham. 
The  rule,  Reg.   V/ ARRINGT ON  shevred  cause  against  a  rule  nisi  ob- 

Cit»n     TVf  T 

3  Wm.  4,  r.  15,  tained  by  Bcdl  for  setting  aside  the  declaration  in  this  case, 

mencementeof  ^*^  costs,  on  the  ground  that  its  commencement  was  not 

declarations  in  accordance  with  the  forms  given  by  Reg.  Gen.,  M.  T., 

and  therefore'  3  Wm.  4,  r.  15.     By  that  rule  the  forms  of  commence- 

not^ditdwing  ^^^^  ^^  declarations  to  be  adopted  since  the  passing  of  the 

whcthCT  the  Uniformity  of  Process  Act  were  given.     Where  the  action 

ceeds  in  had  been  commenced  by  writ  of  summons,  the  form  was : — 

attorney.'^is^  "  (Venue.)   A.  B.,  by  E.  F.,  his  attorney,  (or  in  his  own 

An^appircation  P*"^?^^  person,)  complains,"  &c     It  would  be  observed, 

to  set  It  aside  that  the  form  disclosed  whether  the  plaintiff  sued  in  person 

should  be  ,  ,       ,  *^,  r 

made  at  Cham-  OT  by  attorney.  In  the  present  case  the  commencement  of 
toTheCourt  ^^®  declaration  was  in  this  form: — ** London,  to  wit. 
even  in  Term  William  White,  carrying  on  business  under  the  name  or 
style  of  William  Turner  &  Co.,  complains  of  William 
Feltham,  who  has  been  summoned  to  answer  the  said 
William  White."  It  did  not,  therefore,  appear  whether 
the  plaintiff  sued  in  person  or  by  attorney.  It  was  how- 
ever sworn,  that  the  writ  of  summons  was  indorsed  with 
the  name  of  an  attorney  along  with  his  name  and  address ; 
that  the  defendant  not  having  appeared,  an  appearance 
was  entered  for  him,  and  the  declaration  being  filed,  a 
notice,  in  the  attorney's  name,  of  the  filing  was  served  on 
the  defendant.  These  &cts,  it  was  submitted,  shewed  that 
the  object,  which  the  Courts  had  in  fi:aming  the  rule,  namely, 
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to  enable  the  defendant  to  know  to  whom  he  was  to  deliver  1846. 
his  plea,  was  here  effected.  The  process  and  the  notice  of  ^^^itb 
declaration  sufficiently  informed  him  of  that   The  language  •• 

of  the  rule  could  only  be  considered  as  directory,  and  not 
compulsory.  If,  however,  the  Court  should  be  of  opinion 
that  the  rule  was  compulsory,  it  might  be  a  question  whether 
the  proper  course  for  the  defendant  to  adopt  was  not  to 
demur;  but  since  the  case  oi Marshall  v.  Thomas  (a),  the 
defect  could  not  be  treated  as  a  ground  of  demmrer,  it 
having  been  there  decided,  that  the  defect  only  amounted 
to  an  irregularity.  Supposing  it  then  to  be  an  irregularity, 
the  objection  might  properly  have  been  rendered  available 
at  Chambers,  without  incurring  the  expense  of  applying  to 
the  Court  In  Ward  v.  Graystock  (b),  where  an  application 
was  made  to  strike  out  counts,  the  Court  of  Exchequer 
decided,  that  such  applications  should  be  made  in  the  first 
instance  at  Chambers,  and  then,  in  case  of  any  doubt,  a 
reference  might  be  made  to  the  Court.  If  the  rule  was 
made  absolute,  it  must  be  without  costs. 

BcJl,  in  support  of  the  rule,  contended  that  the  words  of 
the  rule  of  Court  were  compulsory,  and,  consequently, 
that  the  declaration  was  irregular ;  Thompson  v.  IHcas  (c) ; 
Dod  V.  Grant  (d).  The  question  then  was,  whether  the 
defendant  was  right  in  coming  to  the  Court  instead  of 
applying  at  Chambers.  The  Judges  would  not  hear  counsel 
in  Term  time  at  Chambers;  but  as  the  point  was  a  novel 
one,  it  was  important  to  have  the  assistance  of  counsel 
The  case  of  Ward  v.  Graystock  was  not  in  point  as  to  this 
question,  because  that  was  an  application  to  strike  out 
countB.  By  the  express  language  of  the  rule  of  Court, 
Reg.  Gen.,  H.  T.,  4  Wm.  4,  r.  6,  (Pleading  Rules),  the 
Application  for  such  a  purpose  must  be  made  *^  to  a  Judge." 

(a)  2  Dowl.  20S ;  S.  C.  3  M.      M.  768. 

k  Scott,  98.  ((0  4  A.  &  E.  485 ;   S.  C.  6 

(b)  4  DowL  717.  N,  &  M.  70. 
(6)  3  Dowl.  93  ;  S.  C.  1  Cr.  & 
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1846. 

'^ V ' 

Whitb 

Felthak. 


Wilde,  C,  J.— The  language  of  the  role  is  clear  and 
express.  The  defendant  was  entitled  to  know  whether  the 
plaintiff  was  proceeding  in  person  or  by  attorney,  and 
consequently  to  whom  he  was  to  deliver  his  pleas.  The 
declaration  is  therefore  irregular,  and  must  be  set  aside ; 
but  it  was  unnecessaiy  to  incur  the  expense  of  applying  to 
the  Court  for  that  purpose,  as  a  Judge  at  (yhambers  might 
well  have  disposed  of  the  question.  The  rule  must  be 
absolute,  but  without  costs. 


CoLTMAN,  J.,  Maule,  J.,  and  Williahs,  J.,  concurred. 

Rule  absolute,  without  costs. 


Where  a 
defendant 
obtains  an 
order  for  par- 
ticulars with 
a  sta^  of  pro- 
ceedinffs,  he 
may  give 
notice  of 
abandoning 
the  order  for 
particulars, 
and  demur  or 
plead  to  the 
declaration, 
without  getting 
the  original 
order  re- 
scinded. 


Maunder  v.  Collett. 

Jr  ASHLEY  shewed  cause  against  a  rule  nisi,  obtained  by 
DawUnffy  Seijt,  for  setting  aside  the  demurrer  and  plea 
delivered  in  this  case.  It  was  an  action  of  debt,  and  the 
declaration  contained  counts,  on  a  bill  of  exchange,  for 
money  lent,  and  for  money  due  on  an  account  stated.  The 
plaintiff  declared  on  the  26th  of  October,  and  the  defendant 
took  out  a  summons  for  particulars  of  the  plaintiff's  demand 
under  the  second  and  third  counts.  A  Judge's  order  was 
accordingly  made,  containing  the  usual  term,  ^^  and  that  in 
the  meantime  all  further  proceedings  in  this  cause  be  stayed." 
The  defendant  served  this  order,  but  no  particulars  were 
delivered.  On  the  7th  of  the  following  November,  the 
defendant  served  a  notice  on  the  plaintiff,  abandoning  the 
order  for  particulars,  and  at  the  same  time  delivered  a 
demurrer  to  the  first  count,  and  pleas  to  the  second  and 
third.  The  present  rule  was  then  obtained  to  set  aside  the 
demurrer  and  plea,  on  the  ground  that  their  delivery  was  a 
violation  of  the  Judge's  order  directing  a  stay  of  pro- 
ceedings.   Pashley  contended  that  as  the  stay  of  proceedings 
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was  A  tenn  introduced  for  the  benefit  of  the  defendant,  he 
was  entitled,  if  he  thought  proper,  to  abandon  it  If  he 
could  not,  it  would  be  a  violation  of  the  rule  qtdsque  renun^ 
dare  potest  juri  pro  se  mtroducto.  The  defendant,  no  doubt, 
could  not  be  permitted  to  avail  himself  of  the  stay  of  pro- 
ceedings to  the  injury  of  the  plaintiff,  as  by  signing  a 
judgment  of  non  pros,  as  in  the  case  oi  Burgess  v.  Stoayne  (a), 
and  Sutton  v.  Clark  {b) ;  but  where  he  thought  proper  to 
abandon  the  term  which  was  a  restriction  on  the  plaintiff, 
he  was  clearly  entitled  so  to  do.  The  case  of  Wichens  v. 
Cox  (c)  might,  perhaps,  appear  inconsistent  with  this  view, 
but  that  was  distinguishable  from  the  present,  as  there,  the 
defendant  delivered  his  demand  of  a  declaration  before  he 
gave  notice  of  abandoning  his  order  for  particulars.  It  was 
not,  therefore,  necessary  to  consider  whether,  if  all  the  facts 
of  that  case  were  again  to  be  examined,  that  decision  would 
be  sustainable,  because  the  facts  were  distinguishable. 
[Maule,  J. — A  dbtinction  might  exbt  possibly  if  the  order 
for  particulars  was  made  on  payment  of  costs  by  the 
defendant] 

Dowlififf,  Serjt,  contra.  The  decision  of  the  Court  of 
Exchequer,  in  Wichens  v.  Cox^  was  a  clear  authority  in 
&vour  of  the  plaintiff  in  thiB  case.  The  defendant  obtained 
an  order  for  particulars  in  the  usual  form,  but  before  any  were 
delivered,  he  served  a  demand  of  declaration,  at  the  bottom 
of  which  he  gave  notice,  that  he  had  abandoned  his  order 
for  particulars.  The  plaintiff  not  declaring  in  due  time, 
the  defendant  signed  judgment  of  non-pros.  The  Court 
afterwards  set  aside  that  judgment,  on  the  ground  that  the 
defendant  should  have  got  rid  of  the  Judge's  order  for  par- 
dculars  before  he  served  the  demand  of  declaration.  There, 
Parkey  B.,  said,  *'  This  is  an  order  which  is  absolute  at  the 
dme,  for  a  stay  of  proceedings,  and  the  question  is  whether 

(a)  7  B.  &  C.  485.  (c)  4  M.  &  W.  67 ;  S.  C.  6 

(6)  8  Bing.  165 ;  S.  C.  1  M.      Dowl.  693. 
&  Scotl»  271 ;  1  I>owl.  259. 
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it  can  be  got  rid  of  without  an  instrument  of  equal  force 
and  authority.'* — **  The  defendant  might  get  rid  of  the  order 
by  obtaining  a  summons  and  a  Judge's  order.** — **  This  was 
clearly  irregular.  The  order  for  particulars  should  have 
been  disposed  of  before  the  demand  of  declaration  was 
given."  It  was  di£Bcult  to  distinguish  that  case  fix>m  the 
present  IMaule,  J. — It  seems  to  me  that  the  meaning  of  the 
order  is,  that  the  plaintiff  shall  not  compel  the  defendant  to 
go  ouy  but  the  defendant  may  do  so  if  he  chooses.] 


Wilde,  C.  J. — The  order  merely  means  that  the  plaintiff 
shall  be  delayed  in  his  proceedings  until  he  delivers  the 
particulars  required,  but  not  to  impose  any  restraint  upon 
the  defendant.  Where  an  application  is  made  by  a  defend- 
ant to  stay  the  proceedings  of  a  plaintiff  until  the  former 
has  given  security  for  costs,  it  would  be  absurd  to  contend 
that  he  could  not  abandon  his  order  and  proceed,  if  he 
thought  proper.  I  think  the  present  rule  must  be  discharged 
with  costs. 

CoLTMAN,  J.,  Maule,  J.,  and  Williams,  J.,  concurred. 

Rule  discharged,  with  costs. 


Bradley  v.  Gray. 


mEARSON  moved  for  judgment  upon  an  issue  of  nul 
tiel  record.  It  was  an  action  of  debt,  founded  upon  a 
judgment  The  declaration  stated  that  the  plaintiff  on,  &a, 
in  the  Court  of  our  Lady  the  Queen,  of  her  Bench  here  at 
Westminster,  in  the  county  of  Middlesex,  by  the  considera- 


In  debt  on  a 

jadffiDent,  the 

deciaretion 

described  it  is 

obtained  **  In 

the  Court  of 

our  Lady  the 

Queen,  of  her 

Bench  here  at 

Westminster, 

in  the  county  of  Middlesex."   Plea,  that  there  is  not  any  record  of  the  said  supposed  recovery 

remaining  in  the  said  Court  of  our  Lady  the  Queen,  before  the  Queen  herself  at  Westminster 

(named  m  the  declaration  the  Court  of  our  Lady  the  Queen,  of  her  Bench  at  Westminster), 

in  manner  and  form,  &c.    Replication,  that  there  is  such  a  record  of  the  said  recovery  remaining 

in  the  said  Court  of  our  Lady  the  Queen,  of  her  Bench  here,  in  manner  and  form  as  the  pUbraP 

hath  in  the  said  declaration  above  alleged :  Htld^  that  the  issue  was  proved  by  the  production 

of  a  judgment  of  the  Court  of  Common  Pleas. 
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tion  and  judgment  of  the  said  (yoart,  recovered  agiunst  the       1846. 
defendant,  as  well  a  certain  debt  of  1821,  as  also  8L  18«.,     BaAounr 
which  in  and  by  the  said  Court  of  our  said  Lady  the  Queen       ^• 
of  the  Bench,  were  then  adjudged  to  the  plaintiff  for  his 
damages  which  he  had  sustained,  as  well  by  reason  of  the 
detention  of  the  said  debt  as  for  his  costs  and  charges,  &a 

Plea.  That  there  is  not  any  record  of  the  said  supposed 
recovery  remaining  in  the  said  Court  of  our  Lady  the 
Queen,  before  the  Queen  herself  at  Westminster  (named  in 
the  declaration  the  Court  of  our  Lady  the  Queen  of  her 
Bench  at  Westminster),  in  manner  and  form  as  in  the 
declaration  alleged. 

Replication.  That  there  is  such  a  record  of  the  said 
recovery  remaining  in  the  said  Court  of  our  Lady  the 
Queen  of  her  Bench  here,  in  manner  and  form  as  the 
plaintiff  hath  in  the  said  declaration  above  alleged. 

A  judgment  of  this  Court  for  the  alleged  amount,  and 
in  the  usual  form,  was  produced. 

Lush,  for  the  defendant,  contended  that  the  record  pro- 
duced did  not  sustain  the  allegations  in  the  declaration. 
The  judgment  allied  in  the  declaration  was  properly 
a  judgment  of  the  Court  of  Queen's  Bench.  The  defendant 
so  treated  it  in  his  plea,  and  so  speoifically  described  it 
The  plaintiff  had  made  no  objection  to  that  mode  of  treating 
it  by  the  defendant,  but  had  joined  issue  in  the  form  ten* 
dered  by  the  plea.  That  was  an  issue  as  to  the  existence 
of  a  record  of  the  Court  of  Queen's  Bench,  in  which  the 
pkdntiff  had  recovered  judgment  The  record  now  pro- 
duced was  a  record  of  the  Court  of  Common  Pleas.  There 
was  consequendy  a  fatal  variance  between  the  allegation 
and  the  proo£  On  the  other  hand,  it  was  not  competent 
for  the  plaintiff  now  to  object  to  the  plea  as  being  no 
answer  to  the  declaration,  as  then  it  would  appear  that  no 
proper  issue  had  been  joined,  and  consequently  he  was  not 
in  a  situation  to  pray  for  the  judgment  of  the  Court 
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1846^  Pearson  for  the  pWntiff.  The  mode  in  which  the  judg- 
ment was  described  in  the  declaration  shewed  it  to  be 
a  judgment  of  the  Court  of  Common  Pleas.  That  was  the 
style  of  the  Court  according  to  the  ordinary  practice.  It 
could  in  no  way  be  considered  as  describing  a  judgment  of 
the  Court  of  Queen's  Bench.  That  necessarily  required 
that  the  judgment  should  be  alleged  to  have  been  obtained 
before  the  Queen  herselC  If^  however,  the  Court  should 
be  of  opinion  that  there  was  a  variance,  it  was  competent 
for  the  Court  to  amend  it  according  to  the  intimation  of 
opinion  of  Aldersan,  B.,  in  Hopkins  v.  Francis  (a).  There, 
his  Lordship  said,  on  a  similar  question  to  that  which  arose 
in  the  present  case,  *'  even  if  there  had  been  a  variance, 
we  could  have  amended  it  under  the  9  Geo.  4,  &  15." 
Next,  with  respect  to  the  issue  raised  by  the  plea.  The 
plea  must  be  construed  as  denying  the  record  as  allied  in 
the  declaration,  and  as  the  declaration  formally,  or  at  least 
substantially,  set  out  a  judgment  of  the  Common  Pleas,  the 
issue  must  be  treated  as  joined  on  the  existence  of  a  judg- 
ment in  the  latter  Court 

WiLDB,  C.  J. — The  allegation  in  the  declaration  appears 
to  me  to  be  a  sufficient  description  of  a  record  of  this 
Court,  and  not  of  the  Court  of  Queen's  Bench,  which 
is  always  stated  to  be  held  before  the  Queen  hersel£  The 
defendant  says,  that  there  is  not  any  record  of  the  said  sup- 
posed recovery  remaining  in  the  said  Court  of  our  Lady  the 
Queen,  before  the  Queen  herself  at  Westminster.  That  is, 
he  chooses  to  give  a  name  which  does  not  correspond  with 
that  given  in  the  declaration;  but  from  using  the  words^ 
^*  said  Court,"  it  is  evident  he  means  to  refer  to  the  Court 
already  mentioned  by  the  plaintiff;  that  further  appears  by 
the  allegation  in  the  plea  **  (named  in  the  declaration,  the 
Courtof  our  Lady  the  Queen,  of  her  Bench  at  Westminster,) 

(a)  Ante,  voL  2,  p.  664 ;  S.  C.  13  M.  &  W.  668. 
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in  manner  and  form  as  in  the  declaration  alleged.*'    In  the        1^40. 
present  state  of  the  record,  the  plea  must  be  read  in  such  a     bradlbt 
way  asy  if  possible,  to  constitute  it  an  answer  to  the  decla-  *• 

ration,  and,  therefore,  I  think  it  may  well  be  treated  as 
a  denial  of  any  judgment  of  the  Court  alleged  by  the 
plaintiff,  which  is  of  this  Court.  If  it  had  been  a  simple 
denial  that  there  was  any  record  of  the  judgment  remaining 
in  the  said  Court,  modo  et  form&y  as  in  the  declaration 
alleged,  there  can  be  no  doubt  that  it  would  have  been 
a  perfectly  good  traverse,  and  I  do  not  see  that  it  alters  the 
sense  by  giving  the  Court  a  different  name  when  it  con- 
cludes with  the  words  **  in  manner  and  form,"  as  in  the 
declaration  alleged.  The  replication  then  re-asserts  that 
there  is  such  a  record  as  the  plaintiff  hath  in  the  said  decla- 
ration above  alleged,  and  to  this  averment,  the  defendant  has 
not  objected.  It,  therefore,  appears  to  me,  that  a  sufficient 
issue  is  presented,  and  that  the  plaintiff  has  sustained  his 
declaration  and  replication. 

CoLTMAN,  J. — I  coincide  in  the  view  presented  by  my 
Lord,  but  there  is  another  view  which  also  satisfies  me  that 
the  plaintiff  is  entided  to  our  judgment  The  declaration 
sufficiendy  describes  a  record  of  this  Court.  I^  then,  the 
plea  does  not  deny,  it  confesses  the  declaration,  and 
alleges  that  there  is  no  such  record  in  the  Court  of 
Queen's  Bench.  No  answer  whatever,  then,  is  given  to 
the  declaration.  On  the  whole  record,  then,  the  plaintiff 
is  entided  to  succeed. 

Maule,  J.— >In  a  case  of  this  nature,  one  question  of 
fiict  and  one  of  law  arise.  The  first  is  as  to  the  existence 
of  the  record ;  and  the  other,  what  should  be  the  judgment 
On  this  record,  the  replication  allies  that  there  is  a  record 
of  this  Court,  as  set  forth  in  the  declaration.  Then  I  think 
the  description  of  the  Court  of  our  Lady  the  Queen,  of  her 
Bench  at  Westminster,  is  a  sufficient  description  of  this 
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Court,  andy  consequently,  the  question  of  fact  which  we 
have  to  try  we  must  find  in  favour  of  the  plaintiff.  With 
respect  to  the  plea,  it  seems  to  me  that  it  must  be  read  in 
the  sense  of  a  denial  of  the  existence  of  such  a  record,  and 
that  the  part  of  it  which  speaks  of  the  Court  of  Queen's 
Bench  must  be  r^arded  as  an  impertinent  commentary,  or 
an  erroneous  description  of  what  was  otherwise  sufficiently 
ascertained.  There  is  a  perfectly  good  traverse  without 
it  I  think,  therefore,  that  the  plaintiff  is  entitled  to  our 
judgment 


WiLLiABis,  J. — I  am  of  the  same  opinion. 


Judgment  for  the  Plaintiff. 


Whcro  thcro 
are  issues  in 
fact  as  well 
as  in  law  on 
the  same 
record,  and 
the  defendant 
has  obtained 
judgement  on 
demurrer  to 
pleas  goinff 
to  the  whole 
cause  of  action, 
but  the  issues 
in  fact  remain 
untried,  the 
Court  will  not 
compel  the 
defendant  to 
enter  up  a 
judgment  of 
nil  capiat  per 
breve  before 
the  trial  of 
the  issues  in 
fact,  in  order 
that  the 
plaintiiF  may 
bring  a  writ 
of  error  without 


HiNTON  V.  ACBABfAN. 

MALFOURDy  Seijt,  (with  whom  was  J(me$\  shewed 
cause  against  a  rule  nisi  obtained  by  Manning^  Seijt,  which 
called  upon  the  defendant  to  shew  cause  why  he  should 
not  enter  up  judgment  of  nil  capiat  per  breve,  or  why  in 
de&ult  thereof  the  plaintiff  should  not  be  at  liberty  to  enter 
it  up  for  him.  It  was  an  action  of  debt  on  a  bond  given 
pursuant  to  the  1  &  2  Vict  c  110,  s.  8.  Eight  pleas  were 
pleaded  by  the  defendant  Issue  was  joined  on  the  first 
and  third,  and  the  plaintiff  demurred  to  the  remaining  six. 
To  four  of  them,  the  demurrers  were  held  good,  but  the 
defendant  obtained  judgment  on  the  two  others,  each  of 
which  went  to  the  whole  cause  of  action.  The  defendant 
signed  judgment  on  the  pleas  which  were  held  good;  but 
the  issues  in  fact  remained  untried.  The  present  rule  was 
then  obtained  by  the  plaintiff,  in  order  that  he  might  be 
in  a  situation  to  bring  a  writ  of  error,  without  trying  the 

trying  the  issues  in  fact 
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uraes  in  feet  It  was  submitted  that  the  plaintiff  could  not  1 846. 
wicceed  in  this  application,  for  if  the  writ  of  error  was  hinton 
hroodiit  while  the  record  was  in  such  an  imperfect  state.  «• 

A^«» 

the  Court  above  would  quash  the  writ,  as  was  done  by  the 
Court  of  Exchequer  Chamber  in  Tolsan  v.  Kea/e  (a),  where 
the  record  was  removed,  before  the  issues  in  fact  were 
disposed  of.  Then  if  it  was  sought  to  strike  out  the  issues 
in  feet,  that  could  not  be  done  without  the  consent  of  the 
defendant ;  Garden  v.  The  General  Cemetery  Company  (b\ 
Hie  case  was  analogous  to  those  in  which  issues  were  raised 
on  pleas  going  to  the  whole  action,  and  some  of  them  were 
fimnd  in  fevour  of  the  defendant,  still  the  plaintiff  had  a 
right  to  have  all  the  others  tried.  So  here,  the  defendant 
had  a  right  to  have  the  issues  in  fact  disposed  of,  notwith- 
standing he  had  succeeded  on  pleas  which  professed  to 
answer  the  action ;   TMler  v.  Rowland  {c). 

Manning^  Serjt,  contra.  There  was  nothing  unreason- 
able in  the  present  application,  as  the  plaintiff  only  required 
the  defendant  to  do  that  to  which  he  was  entitled,  and  in 
default  of  his  so  doing  to  be  permitted  to  do  it  for  him,  in 
order  to  avoid  the  useless  delay  and  expense  of  trying 
issues  in  &ct.  In  Lame  v.  King  (d)  it  was  laid  down  in  the 
note,  ^*  hence  it  seems  to  follow,  that  where  the  defendant's 
plea  goes  to  bar  the  action,  if  the  plaintiff  demurs  to  it, 
and  the  demurrer  is  determined  in  favour  of  the  plea, 
judgment  of  nil  capiat  shall  be  entered,  notwithstanding 
there  may  be  also  one  or  more  issues  in  fact;  because, 
iq^n  the  whole,  it  appears  that  the  plaintiff  had  no  cause 
of  action.  So  where  several  pleas  are  pleaded  since  the 
statute  4  &  5  Ann.  c  16,  all  of  them  going  to  destroy  the 
action,  and  one  or  more  issues  are  joined  on  some  of  the 
pleas,  and  there  are  one  or  more  demurrers  to  the  rest,  if 

(a)  6  M.  &  G.  536 ;  S.  C.  7  (o)  4  A.  &  £.  S68|  S.  C.  6  N. 

Scott.  N.  R.  333.  &  M.  848. 

(fi)  7  Dowl.  425 ;  S.  C.  7  Scott,         (d)  1  Wms.  Saund.  80,  note  (1), 

348.  6th  ed. 
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1846.  the  Court  determine  the  demurrers  in  favour  of  the  de- 
fendant before  the  issues  are  tried^  they  shall  not  be  tried ; 
and  if  after  the  trial,  it  will  make  no  difference ;  for  in 
each  case  judgment  of  nil  capiat  shall  be  given  against  the 
plaintiff."  With  regard  to  the  cases  wherein  several  issues 
were  joined,  and  one  which  went  to  the  whole  cause  of 
action  was  found  in  favour  of  the  defendant,  there  yres^ 
many  in  which  the  Judge  discharged  the  jury  fipm  finding 
any  verdict  upon  them.  [MavJe^J. — ^Tbat  could  npt  be 
since  the  rule  of  M.  T.,  2  Wm.  4,  ^  74,,b9QaKise  .the 
parties  ha^  a  right  to. compel  thfi  Jqdg^.  (pfffoe^ed  uk 
trying  all  the  issues  in  fact  nuse4  on  the  i;e9CK>i^^fQi^  die  sake  • 
of  the.  costs..  I  remember  a  case  an.th9.)/l^eatoro  Circuit, 
{Fry  V.  Moncktan)  (a),  where,  afler  argument,  Ijd|(icid?d^thal 
I  was  bound  to  try  issues  joined  on  several. speq^Lpleas  of 
justification,  although  it  was  admitted  by  the  p)aint||f-^t^ 
the  defendant  was  entitled  to  a  verdic^  on  a.pl^w^  the 
whole  cause  of  acdon*]  By  consent  of  the  defendant^iihis 
Court,  in  Beckham  v.  Knight  (b\  directed  that  the^jpfoes. 
in  fiu!t  should  be  struck  out,  so  that  the  opinion  of  .a  f^ffUlxi: 
of  Error  might  be  obtained  previous  to  trying  them,.,  ..- 

CoLTBfAN,  J.  (c). — Perhaps,  as  laid  down  i^  ^the.  note  to 
LoMoe  V.  King  (d),  the  defendant  may  be  e^titledflrif  })e  things 
proper,  to  enter  up  judgment  of  nil  capiat  per  breve,  but 
it  by  no  means  follows  that  he  is  bound  to  do  so«  It  is  a 
benefit  given  him  by  the  law,  but  he  b  not  bound  to  do  so 
until  the  case  is  brought  to  a  conclusion.  This  Court  may 
think  the  pleas  afford  a  good  answer  to  the  action,  but  the 
defendant  may  not  feel  certain  that  they  are  so :  and  it  may 
therefore  be  important  that  he  should  have  an  opportunity 
to  make  a  better  case  at  nisi  prius. 

(a)  See  the  case  reported  on  the  gaged  in  the  cause,  and,  conae- 

qneation  of  coats,  9  Dowl.  967.  quently,  expreaaed  no  opinion. 

(6)  r  Dowl.  409;  S.  G.  7  Scott,  if)  1  Wma.  Saund.  SO,  note  (1), 

346.  6th  ed. 

(c)  WUde.  G.  J.,  had  been  en- 
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Maule,  J. — I  am  of  the  same  opinion.  In  this  case  the  ISA6. 
defendant  has  pleaded  several  pleas,  and  the  defendant's  Hintom 
right  to  plead  them  under  the  statute  of  Anne  is  perfectly  acraman 
clear.  There  are  two  pleas  to  which  there  is  a  replication, 
and  issues  are  joined  upon  them.  The  proper  mode  of 
disposing  of  those  pleas  is  by  a  trial  by  jury.  The  de- 
fendant who  has  pleaded  them,  and  the  plaintiff  who  has 
replied  to  them  have  agreed  that  they  shall  be  disposed  of 
by  that  means.  The  defendant  may  have  a  right  to  take 
a  judgment  of  nil  capiat  in  this  state  of  the  record,  but  it 
does  not  follow  that  he  is  compellable  to  do  so.  The  proper 
mode  is  to  try  them.  It  may  be,  that  if  in  no  possible 
event  it  could  make  a  difference  to  the  defendant  whether 
the  issues  were  tried  or  not,  the  Court  might  not  allow  the 
iflsues  to  be  tried.  But  that  is  not  so.  It  may  be  most 
material  to  have  these  issues  tried,  although  judgment  has 
been  given  in  favour  of  the  defendant  on  pleas  to  the  whole 
action.  On  this  simple  ground,  then,  that  the  Court  cannot 
perceive  that  the  trial  of  these  issues  is  perfectly  immaterial, 
I  think  this  rule  ought  to  be  discharged.  At  all  events, 
where  issues  are  joined,  the  proper  course  is  to  try  them. 
Hie  cases  of  discharging  juries  from  trying  issues  at  nisi 
prios  have  considerable  bearing  upon  this  question.  The 
Judge  cannot  discharge  the  jury  from  finding  on  them. 
It  may  be,  that  the  defendant  is  desirous  of  having  those 
matters  which  may  be  questioned  in  other  cases  established 
between  the  parties  as  they  would  be  by  a  verdict  of  a 
jury. upon  them.  I,  therefore,  think  that  the  defendant 
ought  not  to  succeed  in  this  application. 

Williams,  J.,  concurred. 

Rule  discharged,  with  costs. 
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Where  a 
partner  had 
been  taken 
in  execution 
on  a  judgment 
signed  on  a 
warrant  of 
attorney  given 
bjr  a  co-partner 
without  the 
authority  of 
the  former, 
and  without 
his  knowledge 
of  the  pro- 
ceedings in  the 
action,  the 
Court  set  aside 
the  proceed- 
ings, and 
discharged 
the  defendant: 
one  partner 
not  having 
authority  to 
enter  an  ap« 
pearanceor 
submit  to 
Judgment  on 
behalf  of  the 
firm. 


IIambridob  r.  De  La  Croupe  and  FRAN901S. 

rvISE  shewed  cause  against  a  rule  nisi  obtained  by  BaUy 
to  set  aside  an  order  made  by  Erle^  J.,  under  these  circum- 
stances. The  affidavits  disclosed  that  the  defendants  were 
formerly  in  partnership  previous  to  the  year  1844.  At  the 
commencement  of  that  year  they  dissolved  the  firm,  and 
the  defendant  De  la  Crouee  immediately  went  into  partner- 
ship with  the  plaintiff,  and  continued  to  be  his  partner  till 
the  year  1846  inclusive.  The  plaintiff  claimed  a  debt  due 
from  the  late  firm  of  De  la  Crouee  and  Fran9ois,  and  on 
the  16th  of  April,  1846,  a  writ  at  his  suit  was  issued  against 
both  members  of  that  firm.  The  writ,  however,  was  served 
on  De  la  Crouee  only,  who  gave  a  warrant  of  attorney  in 
the  name  of  himself  and  the  other  defendant  for  the  debt 
claimed.  This  proceeding  on  the  part  of  De  la  Crou^ 
was  entirely  without  the  sanction  or  knowledge  of  Francois. 
The  plaintiff  did  not  immediately  sign  judgment  on  the 
vearrant  of  attorney,  but  after  some  time  he  did  so,  and 
sued  out  execution  against  the  person.  The  defendant 
Fran9ois  was  taken  on  a  writ  of  ca.  sa.^  that  being  the  first 
intimation  which  he  received  of  any  proceedings  in  the 
action  having  taken  place.  An  application  was  then  made 
to  ErlCf  J.,  for  his  discharge,  and  that  learned  Judge  made 
the  following  order:  "that  the  appearance  entered  for  the 
defendant  Fran9ois,  and  all  subsequent  proceedings,  be  set 
aside  for  irregularity,  with  costs;  and  that  the  defendant  be 
discharged  out  of  custody  as  to  the  action,  if  within  four 
days  the  sum  of  60L  be  paid  into  Court  by  the  defendant 
Fran9ois ;  and  that  the  said  sum  be  paid  to  the  plaintiff,  in 
case  the  Court  shall  make  a  rule  absolute  for  setting  aside 
this  order,  as  to  the  discharge  of  the  defendant  Fran9ois, 
and  the  defendant  shall  not  be  rendered  to  gaol  within  four 
days  after  such  decision ;  and  if  no  rule  be  granted,  or  the 
rule  be  dischai^d,  or  the  defendant  be  rendered  as  above, 
the  said  sum  shall  be  paid  out  of  Court  to  the  defendant" 
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To  rescind  this  order,  the  present  rule  had  been  obtained. 
ffise  submitted  that  the  facts  disclosed  in  the  affidavits 
clearly  shewed  collusion  between  De  la  Crouee  and  the 
plamtiff,  and  therefore  the  proceedings  against  the  defendant 
Franfois  could  not  be  sustained.  But,  independent  of  the 
question  of  collusion,  entering  an  appearance  or  giving  a 
warrant  of  attorney  to  confess  judgment  could  in  no  way 
be  considered  as  coming  within  the  scope  of  a  partner's 
authority  to  bind  his  co-partner. 

The  Court  then  called  upon  the  other  side  to  support 
the  rule. 
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Hambridge 

De'la 

Crouee 

and  Another. 


AlkHf  Seijt,  and  BaUj  contended,  that  as  the  appearance 
had  been  duly  entered,  and  the  proceedings  were  on  the 
face  of  them  regular,  the  Court  would  not  set  them  aside, 
bat  leave  the  defendant  to  his  remedy  against  the  party 
who  was  supposed  to  have  entered  the  appearance  without 
proper  authority. 

Wilde,  C.  J. — The  present  case  differs  from  those  in 
which  the  Court  has  left  the  party  to  his  remedy  against 
the  attorney  who  has  improperly  appeared,  for  there  the 
only  question  is  as  to  the  payment  of  a  sum  of  money,  but 
in  the  present  instance  the  liberty  of  the  subject  is  con- 
cerned, as  the  defendant  is  in  custody. 

CoLTMAN,  J.,  concurred. 


Mauls,  J. — Where  the  Court  finds  proceedings  regular 
on  the  face  of  them,  although  the  attorney  carrying  them 
OQ  was  unauthorized,  if  he  is  solvent,  and  therefore  no 
prejudice  will  accrue  to  the  defendant,  it  has  abstained 
from  interfering.  But  it  has  restricted  its  non-interference 
to  those  cases  only.  Where,  however,  the  defendant  is  in 
custody  in  consequence  of  such  unauthorized  proceedings, 
injustice  would  be  done,  unless  the  Court  did  interfere. 
With  respect  to  the  question  as  to  the  power  which  a 

H  u  2 
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1846.       partner  has  of  binding  his  co-partner,  by  taking  such  steps 

Hambbidge    *s  those  adopted  by  De  la  Crouee,  it  was  held  in  Stead 

j^\         V.  Salt  (a),  that  one  of  several  partners  cannot  bind  the 

Cbouez      others  by  a  submission  to  arbitration  of  matters  arising  out 

of  the  business  of  the  firm. 

WiLLiABfs,  J.,  concurred. 

Rule  discharged,  with'cdsts." 

(a)  SBing.lOl;  S.C.  10 Moore,      dard  y.   Ingram*  3  ^:  ft/'^Sd^; 
389.    See  S.  P.  Adanu  y.  Bankart,      S.  C.  3  G.  &  D.  46. 
1  C,  M.  &  R.  681.  See  also  God- 


Davis  v.  Barker. 

On  a  reference  fj^RAY  moved  for  a  rule  to  shew  cause  why  it  should  not 

to  compute  be  referred  back  to  the  Master  to  compute  principal  and 

mttra^in^  interest  on  a  promissory  note,  under  these  circamsta!iice& 

^^SLS^^T  It  was  an  action  on  a  promissory  note  against  the  maker. 

a  promissory  The  defendant  suffered  judgment  by  default,  and  the  Court 

ann^t^ssary  referred  it  to  the  Master  to  compute  principal  and  interest 

the^note^  upon  it.     The  note  was  produced,  and  it  then  appeared  to 

oon8e<iaent1y     be  made  by  **  E.  Barker,"  while  the  maker  was  described 

n  ▼tfUuice 

between  the      in  the  declaration  as  ^*  Edward  Thompson  Barker."     On 

Christian    *     ^^'**>  ^^^  Master  declined  to  proceed  with  the  computation. 

names  on  the    This  variance,  it  was  submitted,  was  immaterial,  as  the 

note  stated  m  ,  '  ' 

the  declaration,  plaintiff  was  not  bound  to  produce  the  note  at  all,  where 

one  which        the  making  was  admitted  by  the  pleadings.     It  was  held  in 
nec^aSlf"'     ^'^  ^'  ^^^^^  («)>  ^^^^  ^^  ^°  action  on  a  bill  of  exchai^e^ 

produced,  is      where  the  plaintiff  obtained  judirment  on  demurrer  to  a 
immaterial.  .  .  wo 

plea,  a  writ  of  inquiry  might  be  executed  without  producing 

the  bill,  and  it  was  intimated  by  Lord  Denman,  that  the 

practice  of  producing  the  bill  for  the  purpose  of  ascertaining 

(a>  2  Q.  B.  264;  S.  C.  1  G.  &  D.  712 ;  1  Dowl.  662,  N.  S. 
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whether  there  were  indorsements  upon  it  of  payments  made,        1 846 
was  superseded  by  the  pleading  rule  of  Hil.  Term,  4  Wm.  4, 
tit  ^^AuumfsU^  r.  3,  where  payment  is  not  specially  pleaded. 

Wilde,  C  J. — The  variance  stated  does  not  appear  to 
me  to  be  of  the  least  consequence,  as  I  am  of  opinion  that 
it  is  not  necessary  to  produce  the  note ;  though,  perhaps,  it 
is  more  convenient  to  do  so.  If  it  should  be  necessary, 
you  may  take  the  rule  now  applied  for. 

Feb  Cubiam. 

Rule  granted  (a). 

(a)  The  Master  having  received  this  intimation  from  the  Court, 
acted  upon  it,  and,  consequently,  no  rule  was  drawn  up. 


WooLLKY  and  Another  v.  Smith. 

\jJIANNELL9  Seijt,  shewed  cause  against  a  rule  The  defendant 
obtakied  by  Byles,  Seijt,  calling  upon  the  plaintiffs  to  rcbarter.party 
shew  cause  why  the  defendant  should  not  be  discharged  J^^^^^^J^^i^* 
out  of  custody  under  these  circumstances.     The  question  be  bound  him- 

.  ...  .        *elf  to  supply 

WAB^  whether  the  claim  of  the  plaintiff  in  respect  of  which  a  cargo  of 

the  ^defendant' had  been  taken  in  execution  was  a  debt  or  f^t^*^^ 

defldand  provable  under  the  fiat  which  had  issued  against  ^'^^^^^t^ 

the  defendant,  and  under  which  he  had  obtained  his  oer^*  for  so  atteged 

tificate^  though  subject  to  a  suspension  for  six  months,  supplying  tbe 

The  action  was  brought  for  an  alleged  breach  of  a  charter-  ^^*^j'iJi!i' 

party,  into  which  the  defendant   had  entered  with  the  agrefiwent, 
*       *'  and  be  iunered 

plaintiffk     By  that  it  was  agreed  that  the  ship  called  the  judgment  bj 

Robert^  of  the  burthen  of  310  tons,  should,  with  all  con-  tbe'execution* 

Teoient  speed,  proceed  to  Ichaboe  or  Round  Island,  or  so  j^^j^T^n^ 

near  thereto  as  she  could  safely  get,  and  there  receive  a  full  in  baniuruptcy 

issued  against 

and  complete  cargo,  consisting  of  guano,  which  was  to  be  bim,andbe 

obtained  bis 
certificate, 
with  a  suspension  for  six  montbs.     Tbe  damages  were  afterwards  assessed  at  16441.  3f.  Qd,^ 
and  for  that  amount  be  was  arrested :  Heldy  that  this  was  a  debt  not  provable  under  tbe  fiat, 
and,  consequently,  that  the  defendant  was  not  entitled  to  be  discharged. 
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1846.  taken  to  the  ships  boats,  at  the  merchant's  risk  and  expense, 
y^^^^^^rf  not  exceeding  what  she  coold  reasonably  carry  over  and 
and  Another  above  her  cabin  tackle,  apparel,  provisions,  and  furniture ; 
Smith.  and  being  so  loaded,  should  therewith  proceed  to  a  safe 
port  in  the  United  Kingdom,  calling  at  Cork  or  Falmouth 
for  orders,  or  so  near  thereto  as  she  could  safely  get,  and 
deliver  the  same  agreeably  to  bills  of  lading;  fifty  running 
days  to  be  allowed  the  said  merchant,  if  the  ship  should  not 
be  sooner  despatched,  for  loading  the  said  ship,  to  com- 
mence from  the  period  of  the  vessel  being  in  a  proper 
loading  berth,  which  was  to  be  calculated  within  twenty 
days  after  arrival  of  the  vessel  at  the  port  of  loading,  to 
be  discharged  as  soon  as  the  custom  of  the  port  permitted. 
And  the  defendant  did  thereby  promise  and  agree  to  load 
the  said  vessel  with  the  said  cargo  at  Ichaboe,  or  as  above ; 
and  also  to  receive  the  same  at  her  port  of  delivery  as 
therein  stated;  and  also  that  he  should  and  would  pay 
freight  as  follows:  4/.  10^.  British  sterling  per  ton  of 
twenty  hundred  weight,  delivered  at  the  Queen's  beam. 
The  charterer  agreed  to  send  out  materials  for  the  stages 
and  preserving  the  guano,  which  was  to  be  taken  free ;  also 
labourers,  if  preferred  to  hiring  them  on  the  spot,  but  in 
either  case  the  expense  was  to  be  borne  by  the  charterer. 
If  labourers  went  out  in  the  vessel,  the  owners  to  be 
allowed  one  shilling  per  man  per  diem.  And  for  the  true 
performance  thereof,  the  plaintiffs  did  thereby  bind  them- 
selves, their  heirs  and  assigns,  the  said  vessel,  her  freight 
and  appurtenances ;  and  the  defendant  did  in  like  manner 
bind  himself,  his  heirs  and  assigns,  and  the  cargo  to  be 
taken  on  board  the  said  vessel,  each  unto  the  other,  in  the 
penal  sum  of  180021,  of  good  and  lawful  money  of  Great 
Britain,  it  being  agreed  that  for  the  payment  of  all 
freight,  dead  freight,  and  demurrage,  the  plaintiffs  should 
have  an  absolute  charge  and  lien  upon  the  said  cai^. 
The  declaration  then  proceeded  to  allege  that  the  ship 
did,  with  all  convenient  speed,  proceed  to  Ichaboe  from 
Liverpool  direct  in  ballast;   and  although  the  said  ship 
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arrived  at  Ichaboe  aforesaid  on  the  24th  day  of  November,        1846. 
1844,  aforesaid,  and  within  twenty  days  of  such  arrival  as     Woollby 
aforesaid,  the  said  ship  lay  in  a  proper  loading  berth,  and    ^^  Another 
the  plaintifis  were  ready  and  willing  to  receive  such  cargo        Smith. 
as  aforesaid,  &&,  the  defendant  did  not,  nor  would,  within 
the  number  of  days  in  the  charter-party  mentioned,  or  at 
any  time  afterwards,  load  the  same  with   such  cargo  of 
guano  as  aforesaid,  but   therein  wholly  failed  and  made 
defiiult.     By  reason  of  which  several  premises  the  plaintifis 
were  unable  to  load  a  homeward  cai^o  in  and  on  board 
their  said  ship,  and  had  lost  and  been   deprived  of  the 
freight  and  reward,  and  of  great  gains,  profits,  and  emolu- 
ments which   might,  and  would  have  become  due  and 
payable  to  them  under  and  by  virtue  of  the  said  charter- 
party,  and  the  plaintifis  during  a  long  space  of  time,  to  wit, 
the  space  of  six  months  then  next,  had  wholly  lost  and 
been  deprived  of  the  use  of  the  said  ship.     The  declaration 
also  contained  indebitatus  counts  for  the  use  of  the  ship, 
for  passage  money,  and  on  an  account  stated.     On  the  Ist 
July,  1845,  judgment  by  default  was  signed.     On  the  26th 
November,  1845,  a  writ  of  inquiry  was  executed,  and  the 
jury  assessed  the  plaintifis'  damages  at  1644/.  3^.  9dL,  and 
final  judgment  was  signed  on  the  8  th  of  December,  1845. 
A  fiat  in  bankruptcy  was  sued  out  against  the  defendant  on 
the  16th  of  May,  1845,  and  on  the  22nd  of  August  he 
obtained   his  certificate,  subject   to  a  suspension  for  six 
months  firom  the  8th  of  July,  1845.     A  writ  of  capias  ad 
satis&ciendum  was  afterwards  issued  against  the  defendant, 
and  on  the  3rd  of  February,  1846,  he  was  taken  in  execu- 
tion.    The  contention  on  the  part  of  the  defendant  was 
that  the  claim  made  by  the  plaintifis  was  either  a  ^^  debt*' 
or  a  *^  demand^  within  the  6  Geo.  4,  c.  16,  s.  47.     The 
words  of  that  section  were,  "  That  every  person  with  whom 
any  bankrupt  shall  have  really  and  bondjide  contracted  any 
debt  or  demand  before  the  issuing  the  commission  against 
him,  shall,"  &c.,   **  be   admitted  to  prove  the  same,  and 
be  a  creditor  under  such  commission."     The  claim  of  the 
pliunti£f  here  could  not  be  considered  either  a  '^  debt 
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1846.        or  demand"  within  the  meaning  of  the  statute,  as  it  was 

WooLLEY     merely  in  respect  of  unliquidated  damages.     The  amount 

and  Another    ^o  which  the  plaintiff  would  be   entitled  could  only  be 

Smith.  ascertained  by  the  verdict  of  a  jury.  No  means  were  fur- 
nished by  the  terms  of  the  contract  from  whidi  the  anunint 
due  to  the  plaintiff  could  be  ascertained  by  mere  calculation. 
The  registered  tonnage  of  the  vessel  was>  no  doubt,  310 
tons,  but  that  furnished  no  satisfactory  medium  of  calcula- 
tion, as  the  payment  must,  of  course,  be  proportioned  to 
the  quantity  brought.  Some  labour  was  also  to  be  pro- 
Tided  by  the  plaintiffs.  The  performance  of  the  contract 
was  enforced  by  a  penalty  of  1800/.  This  being  but  a 
penalty,  could  by  no  means  be  the  measure  of  the  ^^saoagss 
to  which  the  plaintiff  was  entitled.  The  case  of  Gnrem-y. 
SickneU{a)  was  in  point  There  the  defendant  had.ODU? 
lifted  .to  accept  all  the  oil  which  should  arrive  by  a  cert^ 
ship,,  and.  pay  for  it  at  a  certain  rate.  He  refused  to  accept 
itijn  pursuance  of  his  contract,  and  afterwards  became  bank- 
vupt.  It  was  there  held  that  the  intervention  of.  a  juxy 
would  be  necessary  to  ascertain  the  amount  of  damages  to 
^ich  the  plaintiff  would  be  entitled,  and  consequently  that 
tb^  plaim  was  not  barred  by  the  defendant's  certificate,  as  it 
vras  not  provable  under  the  commission.  Parker  v.  Sams^ 
bottom  (&),  Ex  parte  Moffatt^  in  Re  Tate  (c),  and  Ex  parte 
Harrison^  in  Re  Gales  {(fy  recognised  the  same  principle. 
Not  being  in  its  nature  originally  provable,  the  question 
was  whether  the  judgment  had  reduced  it  to  such  a  certain^ 
as  to  render  it  provable  ?  That  was  clearly  not  the  case,  as 
the  interlocutory  judgment  had  not  been  signed  at  the  time 
of  the  bankruptcy.  It  was,  therefore,  not  provable.  In 
Ex  parte  Poiicher  (e),  the  distinction  is  expressly  taken  by 
the  Vice  Chancellor  between  an  action  for  a  tort  and  on  a 
contract.  His  Honor  there  said,  "  there  is  in  this  respect 
a  distinction  between  a  verdict  in  tort  and  a  verdict  in 

(a)  8  A.  &  E.  701  ;  S.  C.  3  N.         (c)  1  Mont.,  Deac.  &  Dc  Gex, 
8c  P.  634.  282. 

(b)  3  B.  &  C.  257 ;  S.  C.  5  D.  (d)  3  Id.  350. 

&  R.  138.  (0  1  GL  &  Jam.  385. 
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tbtitntct;  tbat  in  tort  there  is  no  debt  whatever  with  which 
tb^  coets  can  be  incorporated  until  the  judgment"  The 
present  rule  ought,  consequently,  to  be  discharged. 

Byles,  Seijt.,  contr^.  The  words  of  the  statute,  "  debt  or 
demand,"  were  more  extensive  in  their  meaning  than  the 
word  **  debt"  merely.  If  so,  then  a  claim,  the  amount  of 
which  might  be  ascertained  by  calculation,  was  not  the 
only  one  coming  within  the  section  in  question.  If  it  was 
mrged,  that  it'^uld  not  form  the  subject  of  a  set-off,  it  was 
to  be  bbseirved,  that  the  language  of  the  statutes  of  set-off 
inaitkot  soextensive ;  but  a  demand,  which  properly  formed 
flife  gitmnd  6f  an  action  of  trover,  was  provable.  That  was 
intimated  by  Bulkr,  J.,  in  Johnson  v.  Spilkr  (a).  ICress- 
wettf  J.— That  J)roposition  was  disapproved  of  in  Parker  v. 
Nirtmib)^  where  it  was  held  that  bankruptcy  was  not 
a'  giood  plcfa  to  an  action  of  trover  for  a  bill  of  exchange.] 
With  respect  to  the  argument  that  this  claim  could  not  be 
aWertained  as  to  its  amount,  without  the  intervention  of 
>  j^7>  ^^^  ^^  i^^'t  <^  universal  test.  In  the  case  of 
UUenon  r:  Vernon  (c),  Buller,  J.,  observed,  "  The  rule  is 
this :  if  the  creditor  wish  to  prove  a  debt  under  a  com- 
ittisBion  of  bankiVipt,  it  is  necessary  that  he  should  be  able 
to  ascertain  the  amount  of  it  without  the  intervention  of  a 
jury ;  and  if  it  be  so  certain  that  he  can  swear  to  it,  he 
is  entitled  to  prove  it  under  the  commission."  Here,  the 
plaiiltiff  might  safely  swear  to  the  amount  of  his  claim.  In 
Ex  parte  Day  (d)  a  bond  was  given  on  a  loan  of  stock  to 
secure  a  re-transfer,  and  the  dividends  in  the  meantime. 
The  obligor  becoming  bankrupt  after  the  day  mentioned  in 
the  condition,  proof  was  admitted  for  the  amount  of  the 
dividends  due  before  the  bankruptcy,  and  the  value  of  the 
stock  at  the  date  of  the  commission.  So  in  Ex  parte  Camp' 
bell  («),  proof  was  admitted  under  a  covenant  by  the 
bankrupt,  in  consideration  of  marriage,  immediately  after 


1846. 


WOOLLEY 

and  Another 

V, 

Smith. 


(a)  1  Doug.  167,  note. 
ih)  6  T.  R.  695. 
(c)  3  T.  R.  548. 


(rf)  rVes.  301. 
(e)  iGVes.  244. 
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1846.  the  marriage,  or  whenever  afterwards  requested  by  the 
^j^^^J^^  trustees,  to  transfer  2000/.  stock  alleged  to  be  standing  in  his 
•nd  Another  name,  though  not  the  fact.  The  claim  of  the  plaintiff  in 
Smith.  the  present  case  must  be  considered  as  readily  ascertainable 
as  those  in  the  cases  cited.  But  here  there  was  a  penalty, 
and  if  the  instrument  had  been  under  seal,  there  could  be 
no  doubt  that  the  plaintiff  might  maintain  an  action  of  debt 
for  it.  It  was  difficult  to  perceive  why  the  agreement  not 
being  under  seal  should  make  any  difference  in  the  consi- 
deration of  this  question.  The  next  consideration  was, 
whether  the  fact  of  the  certificate  being  suspended  during 
a  period  of  six  months  made  any  difference.  Being  sus- 
pended, it  could  not  be  considered  as  an  effective  certificate 
until  the  period  of  suspension  had  elapsed.  Before  then 
judgment  was  obtained,  and  consequently  the  judgment  debt 
was  provable  under  the  fiat.  He  referred  to  5  &  6  Vict, 
c.  1 22,  8. 39.  [Maule,  J. — The  damages  were  not  ascertained 
until  after  the  certificate  was  granted,  only  interlocutory 
judgment  having  been  previously  signed.] 

Cur.  adv.  vtdL 

CoLTMAN,  J.,  afterwards  delivered  the  judgment  of  the 
Court  —  In  this  case  the  defendant,  who  had  been 
arrested  on  a  ca.  sa.,  obtained  a  rule  to  shew  cause  why  he 
should  not  be  discharged  out  of  custody,  on  the  gcound 
that  he  had  become  bankrupt  and  obtained  his  certificate^ 
and  that  the  plain tifis'  demand  was  provable  under  the 
fiat  It  appeared  by  the  affidavits,  that  on  the  13th  of 
July,  1844,  a  charter-party  was  entered  into  by  the  plain- 
tiffs and  defendant,  whereby  it  was  agreed  that  the  ship 
Roberty  of  the  burthen  of  310  tons  or  thereabouts,  should 
proceed  forthwith  to  Ichaboe  or  Round  Island,  and  there 
take  in  from  the  defendant  a  full  cargo  of  guano  or 
other  merchandize,  and,  being  therewith  laden,  should 
return  to  Liverpool  and  discharge  her  cargo,  for  which  the 
defendant  agreed  to  pay  freight  at  the  rate  of  4i  10*.  for 
every  ton  of  twenty  hundred  weight  delivered;  and  the 
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defendant  agreed  to  provide  a  full  cargo,  and  put  it  on       1846. 

board  at  hia  own  expense ;  and  the  parties  mutually  bound    ^JJI^^J^"^ 

themaelyes  in  the  penalty  of  1800/L  for  the  due  performance   «Mi  AnotW 

of  the  contract.     The  ship  sailed  to  Ichaboe,  and  remained       Siuth. 

there  the  stipulated  time»  but  the  defendant  did  not  provide 

any  caiga     An  action  was  commenced  by  the  plaintifis 

against  the  defendant,  before  the  issuing  of  the  fiat  here* 

after  mentioned,  in  which  the  plaintifib  declared  in  the 

first  count  specially  on   the  charter-party,  and  claimed 

damages  for  the  breach  of  contract  by  the  defendant  in 

not  providing  a  cargo.    A  count  was  added  for  the  hire 

and  use  of  the  vessel     Interlocutory  judgment  was  signed 

for  want  of  a  plea,  and  on  the  26th  of  November,  1845, 

a  writ  of  inquiry  was  executed,  and  the  damages  assessed 

at  1644^      Final  judgment   was  signed  on   the   8th   of 

December.     On  the   16th  of  May,  1845,  a  fiat  issued, 

under  which  the  defendant  was  declared  a  bankrupt,  and 

on  the  22nd  of  August  his  certificate  of  conformity  was 

allowed,  '^  subject  to  a  suspension  thereof  for  six  months 

finom  the  8th  of  July  then  last"     On  the  3rd  of  February, 

1846,  the  defendant  was  arrested  on  a  ca.  sa.  issued  by 

the  plaintiffs.     The  question  was  argued  in  last  Trinity 

Term,  when  several  points  were  luged  in  support  of  the 

rule.     First,  that  the  claim  in  the  action  was  a  debt,  the 

amount  of  which  was  capable  of  being  ascertained  without 

the  aid  of  a  jury ;  that  when  the  ship  returned,  without 

any  cargo  put  on  board  by  the  defendant,  an  action  of  debt 

might  have  been  maintained  against  him  for  the  penalty ; 

and,  at  all  events,  that  the  debt  was  provable,  judgment 

having  been  obtained  before  the  allowance  of  the  certificate, 

which  could  not  be  considered  as  allowed  until  the  period 

for  which  it  was  suspended  had  expired,  for  which  the  5  &  6 

Vict.  c.  122,  8.  39,  was  referred  to.  The  case  stood  over  for 

consideration,  and  my  Brothers  Maule  and  Cresstoelly  and  I, 

before  whom  it  was  argued,  are  now  of  opinion  that  the  rule 

must  be  discharged.    And  first,  as  to  the  argument  founded 

on  the  clause  in  the  charter-party,  whereby  each  was  bound 


47 ft  CAfiBS  ON  POINTS  OP   PRACTICE^  C.   P. 

1846.       for  the  due  performance  of  it  in  the  penal  sum  of  18002.|  U 

WooLLEY     ^  clear  that  the  plaintiffs  could  not^  on  that  account,  have 

a&d  AhoUmt    proved  either  the  sum  of  1800/.,  or  any  other  sum^^as  a 

Smztil  debt  due  to  them,  the  penalty  not  being  introduced  as  a 
measure  of  damages,  or  liquidated  sum  to  be  paid  in  the 
event  of  a  breach  of  the  charter-party:  (see  passage  m 
3  mb.  270,  in  the  case  of  Goddard  v.  Vanderheyderu) 
Nor  can  the  defendant  derive  any  benefit  from  theaigiHEeot 
founded  on  the  suspension  of  the  certificate,  until  afier 
final  judgment  was  signed ;  for  either  the  sum  recovered 
was  a  debt  which  existed  before  the  action  was  oommeoced^ 
and  before  the  bankruptcy,  or  it  was  a  sum  awarded  tot 
damages  which  were  before  unliquidated,  in  which 
ca^e  the  assessment  not  having  been  made  until  long 
after  the  fiat  issuedt  the  amount  of  damages  cannot  be 
proved.  The  real  question  therefore  is^  whether  the 
sum  recovered  in  the  action  can  be  considered  as  a  debt 
existing  before  the  commencement  of  the  action.  .  The 
cases  of  Johnson  v*  SpUkr  (a),  and.  jRarAer  v,  Nortan{b\ 
which  were  cited  in  support  of  the  Tule,  were  very  dif*^ 
ferent  from  the  present  The  first  was  an  action  for  ^money 
had  and  received,  and  Lord  iS/cin^^e&/  decided  rdif^Vithf^ 
claim  might  have  been  prdved,  because  the  <defend9i>t 
might  have  been  sued  for  money  had  and  received  before 
his  bankruptcy.  Parker  v.  Norton  was  an  actipa  of  tirover, 
and  the  Court  held  that  it  was  not  barred  by  the  bankruptcy 
and  certificate  of  the  defendant,  although  the  conyeEsioil 
was  before  the  bankruptcy,  and  the  plaintiff  might,  had^ 
so  elected,  have  waived  the  tort,  and  proved  his  claim 
under  the  commission  as  a  debt;  and  the  effect  of  the 
dictum  o(  Buttery  J.,  in  Johnson  v.  SpiUery  that  a  party  may 
prove  a  demand  in  trover,  where  the  amount  can  be  liquid 
dated,  was  explained  to  mean  not  that  the  party  must  prove, 
but  that  where  he  has  a  right  to  sue  in  trover,  or  waiving 
the  tort,  to  sue  in  assumpsit  for  a  liquidated  demand,  be 

(a)  1  Doug.  167,  note.  (6)  6  T.  R.  695. 
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may  prove  it  The  cases  relating  to  contracts  to  replace  stock  1 846. 
appear  to  rest  on  the  same  principle  as  Johnson  v.  SpHler^  Woollkt 
viz.,  that  where  the  day  for  replacing  it  has  passed  before  *°**  Anotbfr 
the  bankruptcy,  so  much  of  the  money  produced  by  the  Siiixa. 
original  sale  as  would  be  necessary  to  replace  it  on  the  day 
appointed,  may  be  considered  as  money  had  and  received 
to  the  use  of  the  party  lending  the  stock,  and,  is,  therefore, 
a  d^bl  a^eertained  at  the  time  of  the  bankruptcy.  On  the 
Mitt  hadd,  •  where 'a  contract  has  been  broken,  and  the 
d^atfifdtheil^iipoii  arising  i^  hot  a  debt,  but  damages,  the 
aAkddiit  of  ^hiidi' may  depend  on  various  circumstances^ 
itA  i^A^h'it  iifiaecf^BBeelry  that  a  juiy^ould  estimate,  onlesB 
A^^ibeHsceritinedht^Q^  the  issuing  of  a  fiat,  they  cannot 
Be'prov^  'This  poitit  Was  very  fully  discussed  and  con^ 
flISered  m  the"  l«cent  case  of  G^een  ▼.  BkhneU  («).  That  was 
a  donfmct'by  the  plaintiff  to  sell  to  the  defendant  all  the  oil 
that  should  arriTe  by  a  certain  vessel,  at  a  certain  price,  and 
by  the  defendant  to  accept  and  pay  for  it.  The  ship 
arrived,  and  the  oil  was  tendered  before  the  defendant 
became  bankrupt,  but  he  did  not  accept  or  pay  for  it ;  and 
the  Court  held  that  the  demand  of  the  plaintiff,  in  relq)ect 
of  that  breach  of  contract,  was  not  provable  under  the  fiat, 
although  that  demand  was  to  be  ascertained  by  the  applica- 
tion of  a  well-established  principle.  So  here,  the  vessel 
went  to  Ichaboe,  in  pursuance  of  the  charter,  and  the  de- 
fendant failed  to  provide  a  cargo,  according  to  his  contract 
That  failure  was  before  his  bankruptcy,  and  he  thereupon 
became  liable  to  pay  such  damages  as  resulted  to  the 
plaintifis  from  that  breach,  but  the  amount  was  unliquidated. 
If,  indeed,  the  contract  had  been  to  pay  a  certain  gross 
sum  for  the  voyage,  or  a  sum  regulated  by  the  tonnage  of 
the  vessel  as  soon  as  the  voyage  was  completed,  that  sum 
would  have  been  a  debt  Such,  however,  was  not  the 
bargain ;  the  defendant  contracted  to  pay  a  certain  sum  for 
each  ton  of  guano  delivered,  and  to  enable  the  plaintiffs  to 

(a)  8A.  &  £.  701. 
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^ / ' 

WoOLLKT 

and  Anotber 

«. 

Smith. 


earn  freight  for  as  many  tons  as  the  ship  could  carry.  The 
demand  in  respect  of  freight  for  any  cargo  actually  brought 
home  would  be  a  debt,  but  the  demand  in  respect  of  the 
defendant's  breach  of  his  contract  to  enable  the  plaintifis  to 
earn  freight,  is  for  damages  only,  and  any  sum  actually 
earned  by  the  plaintiffs  by  bringing  home  cargo  for  other 
persons,  or  employing  the  ship  in  any  other  way,  would 
have  to  be  taken  into  account  in  estimating  those  damages. 
It  appears  to  us,  therefore,  that  this  was,  properly  speaking, 
a  demand  for  unliquidated  damages,  whi<!h  could- not  be 
proved  under  the  fiat,  and,  consequently,  that  the  defendant 
is  not  protected  by  his  certificate,  not  entitled  to  be  dis- 
charged oat  of  custody  • 

Rule  discharged  {dy 


(a)  See  Bwrman  v.  Nash,  9  B.  &  C.  145. 


An  affidavit 
in  support  of 
an  application 
to  enter  a 
suggestion 
under  the 
23  Geo.  % 


Thobne  V.  Jackson. 

/#•  C.  ROBINSON  shewed  cause  against  a  rule  obtained 
by  Chamocky  which  called  upon  the  plaintiff  to  shew  cause 
why  a  suggestion  should  not  be  entered  to  deprive  the 
plaintiff  of  costs,  and  tax  the  defendant  his  double  costs,  a 
c.xxxiii.,(The  sum  less  than  405.,  namely,  1/.  I5.  havine  been  recovered. 

Middlesex  .  .  . 

Court  of  The  affidavit  on  which  the  rule  had  been  obtained  was  in 

Requests  Act) 

described  the 

defendant  as 

of  "No.  61, 

Bedford  Row, 

Holbom,  in 

the  county  of 

Middlesex," 

and  further 

stated,  that 

"  before  and 

at  the  commencement  of  this  suit  he  was,  and  ever  since  hath  been,  and  still  is,  inhabiting  and 

resident  in  Bedford  Row  aforesaid ;  and  that  for  and  during  all  that  time  he  was,  and  still  is,  liable 

to  be  summoned  to  the  Court  of  Requests  held  at  Kinffsgate  Street,  Holbom,  aforesaid ;  and  that 

the  cause  of  the  above  action,  and  every  part  thereof,  arose  within  the  jurisdiction  of  the  said 

Court :"  J/eU,  that  the  affidavit  was  insufficient,  as  it  did  not  shew  the  whole  of  Bedford  Row 

to  be  in  the  county  of  Middlesex ;  and  that  the  Court  could  not  take  judicial  notice  that  the 

Court  of  Requests  for  Middlesex  was  held  in  Ringsgate  Street. 


this  form: — "  Jno.  Jackson,  of  No.  51,  Bedford  Row, 
Holbom,  in  the  county  of  Middlesex,  Tailor,  the  above 
named  defendant,  maketh  oath  and  saith,  that  the  above 
named  plaintiff  did,  on  the  trial  of  this  cause,  obtain  a 
verdict  for  the  sum  of  \l.  Is.  and  no  more ;  and  this  de- 


Jaokson. 
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ponent  furtber  saith,  that  this  deponent  before  and  at  the  1846. 
commencement  of  this  suit  was,  and  ever  since  hath  been,  Thoenb 
and  still  is,  inhabiting  and  resident  in  Bedford  Row  afore- 
said, and  that  this  deponent,  for  and  during  all  that  time, 
was  and  still  is,  liable  to  be  summoned  to  the  Court  of 
Requests  held  at  Eingsgate  Street,  Holbom,  aforesaid,  and 
that  the  cause  of  the  above  action,  and  every  part  thereof, 
arose  within  the  jurisdiction  of  the  said  Court;  and  this 
deponent  further  saith,  that  the  declaration  in  this  cause 
contained  only  two  counts:  the  first  count  was  for  goods 
sold  and  delivered ;  and  the  second  was  a  count  upon  an 
account  stated^  to  which  the  defendant  pleaded  never 
indebted  and  payment,  and  that  the  plaintiff's  particulars 
were  in  the  following  form:  'This  action  is  brought  to 
recover  the  sum  of  4/.  lis.  6cL  due  from  the  defendant 
to  the  plaintiff,  the  particulars  of  which  have  been  already 
delivered  to  the  defendant.  Dated  this  26th  day  of  March, 
1846.'"  This  affidavit,  it  was  contended,  did  not  disclose 
that  the  defendant  was  resident  within  the  jurisdiction  of 
the  Court  of  Requests  for  the  county  of  Middlesex.  He 
descrilied  himself  as  of  No.  51,  Bedford  Row,  in  the  county  of 
Middlesex,  but  it  was  consistent  with  that  description  that 
a  portion  of  Bedford  Row  was  within  the  county  of  Middle- 
sex, and  another  portion  in  the  city  of  London,  and  that 
the  defendant  was  resident  within  the  latter  portion  of  the 
street.  As  against  the  defendant,  the  plaintiff  was  entitled 
to  the  presumption  that  the  defendant  did  reside  there. 
If  so  the  plaintiff  could  not  be  deprived  of  his  costs.  The 
latter  part  of  the  affidavit  wherein  he  described  himself  to 
be  liable  to  be  summoned  to  the  Court  of  Requests  held  at 
Eingsgate  Street,  Holbom,  did  not  remove  the  objection, 
because  the  Court  could  not  take  judicial  notice  that  the 
Court  of  Requests  for  the  county  of  Middlesex  was  held  in 
that  place.  It  was  consistent  with  this  statement  that  a 
Court  of  Requests  for  some  other  locality  was  held  in 
Eingsgate  Street,  Holbom. 
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1846.  Chamock,  in  support  of  the  rule.     The  statement  of  the 

Thorne       residence  of  the  defendant  must  be  construed  with  reference 
»•  to  the  description  he  previously  gave  of  himself;  if  so,  then 

it  amounted  to  a  positive  statement  that  the  defendant  was 
resident  in  the  county  of  Middlesex,  as  he  described  himself 
of  Bedford  Row,  Holborn,  in  the  county  of  Middlesex, 
and  then  stated  that  he  resided  in  Bedford  Row  aforesaid, 
which  must  mean  Bedford  Row,  in  the  county  of  Middlesex. 
With  respect  to  the  latter  part  of  the  objection,  as  the 
defendant  made  this  application  under  the  authority  of  a 
public  act  of  Parliament,  the  Court  would  take  judicial 
notice  of  the  place  wherein  the  Court  was  held. 

Wilde,  C.  J. — The  present  affidavit,  it  appears  to  me, 
does  not  sufficiently  shew  that  the  defendant  is  within  the 
provisions  of  the  act  of  Parliament  It  is  requisite  that  a 
party  making  such  an  application  as  the  present  should 
shew  with  reasonable  certainty  that  he  comes  within  the 
operation  of  the  act.  But  it  is  quite  consistent  with  the 
contents  of  this  affidavit,  that  he  formerly  lived  in  some 
part  of  Bedford  Row,  but  whether  that  part  is  within  the 
county  of  Middlesex,  or  in  the  city  of  London,  is  not  shewn. 
That  portion  of  the  street  wherein  the  defendant  resides 
may  not,  for  any  thing  that  appears  here,  be  within  the 
county  of  Middlesex.  This,  I  think,  renders  the  affidavit 
defective.  Then  the  description  of  himself,  as  being  liable 
to  be  summoned  to  the  Court  in  Eingsgate  Street,  Holborn, 
does  not  remove  the  difficulty ;  for,  the  Court  cannot  take 
judicial  notice  that  the  Court  of  Requests  established  by 
the  Middlesex  Act  is  held  in  that  place. 

CoLTMAN,  J. — It  appears  fix)m  the  case  of  77ie  King  ▼. 
Burridffe  (a),  that  an  indictment  could  not  be  sustained  for 
perjury  if  assigned  on  such  an  affidavit  as  the  present 

(a)  3  P.  Wms.  496-r. 
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Hiere,  it  seems,  the  Court  would  not  take  judicial  notice        16'4'6. 
that  a  township  there  mentioned  was  situated  in  the  county      Thorne 

rf  Somerset.  ,    •• 

Jacksom. 

Maitlb,  J. — ^I  am  of  the  same  opinion. 

WiLUAMBy  J.,  concurred. 

Rule  dischai^ged. 


B^ENT  V.  The  Great  Wbbterk  Railway  Cobipai^.  "^ 

jf  ALFOURDf  Seijt.,  and  Brawny  shewed  cause  against  The  Great 
a  rule   obtained  by   ChanneUy   &ijt.,   for  reyiewingj   the  ^^y  Company 
Buistei^s  taxation  in  this  case.     It  was  an  action  of  assump-  "^"?i^.*^ 

..   .  ♦,  ^  ,  .        ,  -.»  -,.. /or-,    acts  of  Parlia- 

rit  for  money  had  and  received  to  the  plaintiff's  use  under^  ment  to  charge 

-^  •  rr*  *^  '  "rrr''        "         -n     if     ■-•      •^V'*'^^   all  peTSOlM 

these  circumstances.     The  Great  Western  Railway  Com-  sending  goods 

pffliy  was  incorporated  by  the  5  &  6  Wm'.  4,  c'  cviL,  which  ^t^**  S"** 

statute  was  afterwards  amended  by  the  6  Wm!  4,  c.  xxxviiL,  »Mttmp»«/or 

I  Vict.  c.  xcii.,  and  the  2  &  3  Vict  c.  xxvii.     The  efiTect  of  and  received, 

diose  statutes  was,  that  the  company  was  entitled  to  take  difference 

only  eqnal  tolls  of  all  persons  sending  goods  by  that  line.  JjJ^^harffed 

In  the  present  instance,  greater  tolls  had  been  taken  from  the  plainUff 

the  plaintiff  than  were  demanded  and   taken  of  other  charged  by 

persons  using  the  line,  and   this  action  was  brought   to  other°p«reoM** 

recover  the  diflference  between  the  amount  of  those  two  ^^  the  con- 
veyance of 

charges.     The  case  was  similar  in  circumstances  to  Parker  goods,  it  was 
V.  The  Great  Western  Railway  Company  (a).     Previous  to  charges  so 
bringing  the  action,   the   plaintiff  delivered  a  long  and  ^tda-edM 
special  notice  of  action,  to  the  extent  of  upwards  of  2500  wmething 

*  *^  thne  under 

the  act  by 

(a)  7  M.  &  G.  253 ;  S.  C.  7  Scott,  N.  R.  835.  were  b^or- 

porated,  and 
eonaeanently  that  under  sect  223,  they  were  entitled  to  notice  of  action;  and  therefore,  that 
die  Master  was  right  in  allowing  the  plaintiff  the  costs  of  a  notice  of  action. 

The  Court  refused,  on  a  motion  to  review  the  taxation,  to  entertain  an  objection  to  the 
amount  of  the  costs  of  the  notice  of  action  so  allowed,  as  that  objection  had  not  been  taken 
before  the  Master. 

VOL.   IV,  II  i>.   &  I-. 
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1846.       folios,  in  which  the  nature  of  the  overcharges  was  set  forth. 


Kent  The.plaintiflP  had  a  verdict,  and  on  taxation  of  costs  it  was 
The  Great  ^4®c^^>  ^°  ^^^  V^^^  ^^  ^^^  defendants,  that  the  plaintiflF 
Webtben  was  not  entitled  to  the  costs  of  the  notice  of  action,  because 
the  amount  of  costs  indorsed  on  the  writ  was  only  2L  5^., 
and  as  the  writ  was  the  foundation  of  the  action,  the 
Master  was  restricted  in  his  allowance  of  costs  to  such  as 
accrued  subsequently  to  and  inchisive  of  the  writ  itself. 
No  question  was  raised  before  the  Master  as  to  the  amount 
of  the  charges  made  in  respect  of  the  notice  of  action. 
The  Master  allowed,  in  respect  of  that  item,  the  sum 
of  178/.  I5s.  The  first  question  was,  whether  the  foun- 
dation of  the  present  action  was  '^  anything  done"  in  pur- 
suance of  the  company's  act,  for  the  words  of  sect.  223 
of  the  5  &  6  Wm.  4,  c.  cvii.  were,  ^'that  no  action,  suit,  or 
information,  nor  any  other  proceeding,  of  what  nature 
soever,  shall  be  brought,  commenced,  or  prosecuted  against 
any  person  for  anything  done  or  omitted  to  be  done  in 
pursuance  of  this  act,  or  in  the  execution  of  the  powers 
or  authorities,  or  any  of  the  orders  made,  given,  or  directed 
in,  by,  or  under  this  act,  unless  twenty  days  previous  notice, 
in  writing,  shall  be  given  by  the  party  intending  to  com- 
mence and  prosecute  such  action,  suit,  information,  or  other 
proceeding  to  the  intended  defendant."  There  could  be 
no  doubt  that  the  present  action,  though  in  the  form  of 
assumpsit  for  money  had  and  received,  was  in  substance  an 
action  to  recover  compensation  for  a  series  of  torts  com- 
mitted by  the  company  in  the  exercise  of  the  powers 
conferred  upon  it  by  the  statute;  and  to  that  substance 
the  Court  will  look.  A  plaintiff  could  not,  by  altering  his 
form  of  action,  deprive  the  defendant  of  an  advantage  to 
which  he  was  entitled.  The  plaintiff,  therefore,  in  the 
present  case,  was  bound  to  give  notice  of  action  to  the 
defendants ;  PFiOett  v.  Tidey  (a).     The  cases  of  WaterKmue 

(a)  1  Show.  214. 
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V.  Keen  (a);   Smith  v.  Shaw(b);  Greemoay  v.  Hurd{c)\        18^6. 

and  Bogd  v.  TTu  Croydon  Railtoay  Company  (rf),  were  clear        Kbnt 

authorities  to  shew  that  the  defendants  were  entitled  to    ,j,j^^  Owut 

notice  of  action.     The  present  was  very  different  from     Wkbtebk 

those  cases  where  a  company  had  been  guilty  of  negligence, 

and  where,  consequently,  it  could  not  truly  be  said  that 

the  act  complained  of  had  been  done  in  pursuance  of  the 

powers  given  by  the  Incorporating  Act     Thus  in  the  case 

of  Carpue  v.  The  Brighton  Railway  Company  {e\  it  was 

held  that  no  notice  of  action  was  necessary,  because  the 

company  were  sued  in  their  capacity  of  carriers,  and  not  for 

anything  done  or  omitted  under  the  special  authority  con-* 

ferred  by  the  act    Palmer  v.  The  Grand  Junction  Raiboag 

Company  if)  was  to  the  same  efiect     The  next  question 

was,  wh^er  the  indorsement  on  the  back  of  the  writ 

restricted  the  plaintiff  in  his  demand  for  costs.    Possibly  if 

die  defendants  had,  within  four  days,  paid  the  amount  of 

debt  and  costs  claimed  by  that  indorsement,  the  plaintiff 

might  have  been  restricted,  but  in  order  so  to  restrict  him, 

the  payment  should  have  been  made  within  that  time; 

Bowdidge  v.  Slaney  (g).    Then  with  regard  to  the  amount 

which  the  Master  had  allowed,  as  no  objection  was  taken 

cm  that  ground  at  the  time  of  taxation  it  could  not  now  be 

raised,  for  it  was  the  established  practice,  that  on  a  motion 

to  review  a  taxation,  only  those  objections  which  were 

taken  before  the  Master  were  available. 

ChanneUy  Serjt,  and  Keating^  supported  the  rule.  If 
the  plaintiff's  cause  of  action  came  substantially  within 
sect.  223  of  the  company's  act,  the  plaintiff  could  not,  by 
varying  his  form  of  action,  deprive  the  defendants  of  their 

(a)  4  B.  «fc  C.  200;  S.  C.  6  D.  (e)  6  Q.  B.  747;  S.  C.  1  D.  & 

ft  R.  267.  M.  608. 

rt)  10  B.&C.  2775  S.C.  6  M.  (/)  4  M.  &  W.  749;  S.  C.  7 

ft  R.  225.  Dowl.  232. 

(e)  4  T.  R.  653.  {g)  2  Bing.  N.  C.  142 ;  S.  C. 

(O  4  Bing.  N.  C.  669 ;  S.  C.  6  2  Soott,  197  ;  4  Dowl.  140. 
Scatt»46l;  6  Dowl.  721. 

I  I  2 
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1846.       right  to  notice  of  action;  consequently,  if  the  foundation 
^^J^    of  this  action  was  a  matter  or  thing  done  in  pursuance 
»•  of  the  act,  the  defendants  were  entitled  to  notice.     K, 

WssTsmN  however,  the  provision  with  respect  to  tolls  to  be  found  in 
AiLWAY  Co.  ^  original  act  was  examined,  it  would  be  found  to  refer 
to  tolls  to  be  taken  by  the  company  from  persons  who  used 
the  line  and  conveyed  their  own  goods,  and  not  to  a  case 
like  the  present,  where  the  company  conveyed  the  goods 
like  ordinary  carriers.  The  provision  restricting  the  amount 
of  charges  to  be  made  did  not,  therefore,  operate  to  make 
the  excessive  amount  of  tolls  a  thing  done  in  pursuance  of 
the  statute,  as  that  only  limited  the  amount  which  they  had 
a  right  to  charge  as  ordinary  carriers.  The  case,  therefore, 
came  within  the  principle  of  Carpue  v.  The  Brigkton  Bait' 
foay  Company  {a)^  and  Palmer  v.  The  Grand  Junction  RaUwag 
Company  (ft),  where  it  was  held,  that  a  wrongful  act  done  by 
such  a  company,  independent  of  the  authority  conferred 
by  the  statute,  did  not  render  it  necessary  for  the  plaintiff 
to  give  notice  of  action.  Secondly,  supposing  that  the 
plaintiff  was  bound  to  give  notice  of  action,  he  was  not 
entitled  to  the  costs  of  it  The  provisions  of  Reg.  Gen.,  HiL 
Term,  2  Wm.  4,  r.  IL  were  in  these  terms :  "  that  upon  every 
bailable  writ  and  warrant,  and  upon  the  copy  of  any  process 
served  for  the  payment  of  any  debt,  the  amount  of  the  debt 
shall  be  stated,  and  the  amount  of  what  the  plaintiff's 
attorney  claims  for  the  costs  of  such  writ  or  process,  arrest, 
or  copy  and  service,  and  attendance  to  receive  debt  and 
costs;  and  that  upon  payment  thereof  within  four  days,  to 
the  plaintiff,  or  his  attorney,  further  proceedings  will  be 
stayed."  That  rule  evidendy  meant  that  the  plaintiff  was 
to  state  all  the  costs  to  which  he  was  entitled  down  to  the 
time  of  serving  the  process.  By  indorsing,  therefore,  only 
the  sum  of  21  5s.,  the  plaintiff  had  precluded  himself  from 
demanding  any  greater  amount  for  previous  costs.  I^ 
however,  he  had  not  precluded  himself,  still  there  was  no 

(a)  5  Q.  B.  747;  S.  C.  I  D.  &  (b)  4  M.  &  W.  749;  S.  C.  7 

M.  608.  Dowl.  232. 


mCHAELMAS  TERMj    10  VICT.  485 

provision  in  the  statute  to  entitle  him  to  those  costs.     As        1846. 

there  was  no  snch  provision,  he  could  have  no  right  to  them.        Kmit 

The  amount,  however,  allowed  by  the  Master  must  b^    mi^  q 

considered  as  excessive.  Westxan 

Railway  Co. 

WiLDB,  C.  J. — ^It  appears  to  me  that  this  case  may  be 
distinguished  from  that  of  Palmer  v.  The  Grand  Junction 
Railway  Company.  The  cause  of  action  in  that  case  was 
alleged  n^ligence  in  conveying  certain  horses  of  the 
plaintiff,  and  therefore  could  in  no  way  be  considered  as  a 
thing  done  under  the  authority  of  the  company*8  acts. 
Toll,  however,  is  taken  under  the  authority  of  the  act,  and 
an  irregularity  in  taking  it  must  be  considered  as  an  irre* 
gularity  in  something  done  in  pursuance  of  the  act.  A 
notice,  therefore,  is  a  necessary  condition  precedent  to 
bring  any  action.  With  respect  to  the  amount  allowed  by 
the  Master  for  the  notice,  I  think,  that  as  the  question  of 
amount  was  not  raised  before  him,  we  cannot,  on  an 
application  of  this  kind,  entertmn  it  The  present  rule, 
therefore,  must  be  discharged. 

Mattlb,  J. — This  case  appears  to  me  to  &11  within  the 
provision  of  the  act  of  Parliament,  by  which  a  notice  is  a 
necessary  preliminary  to  any  action.  That  act  enables  the 
company  to  convey  other  persons*  goods,  charging  a  certun 
sum,  and  only  a  certain  sum  for  that  carriage.  Here,  then, 
the  parties  are  trying,  in  the  form  of  an  action  of  assumpsit, 
the  question  whether  the  company  are  entitled  under  that 
act  to  charge  more,  or  whether  they  are  not  bound  to  cany 
for  less.  This,  I  say,  is  an  action  for  something  done 
under  the  powers  of  the  act  which  it  does  not  justify,  but 
which  the  defendants  think  it  justifies,  and,  consequently, 
notice  of  action  is  necessary.  It  has,  however,  been 
uiged,  that  the  plaintiff  cannot  recover  these  costs,  because 
the  rule  of  Court  requiring  the  indorsement  of  the  costs 
does  not  appear  to  include  such  a  charge.  That  rule 
provides,  that  upon  every  writ  for  the  payment  of  any  debt. 
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Western 
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the  amount  of  what  the  plaintiff's  attomej  claims  for  the 
costs  of  such  writ  shall  be  indorsed,  and  that  upon  pajment 
thereof  within  foiur  days,  further  proceedings  will  be  stayed. 
Afterwards,  however,  this  act  passes,  which  says,  that  the 
plaintiff  shall  be  barred  from  suing  out  this  writ  without 
giving  notice.  The  party  cannot,  under  those  c^rum- 
stances,  say,  that  the  proceedings  shall  be  stayed  without 
paying  the  costs  of  that  notice.  The  question  as  to  the 
amount  was  entirely  for  the  Master's  determination.  It 
has  been  urged,  that  the  notice  was  somewhat  longer  than 
it  ought  to  have  been.  That  point,  however,  was  not  taken 
before  the  Master,  and  as  he  might  have  disallowed  a  part^ 
had  the  objection  to  it  been  made,  we  cannot  say  that  he 
has  done  wrong,  and  remit  the  matter  back  to  him. 


CoLTMAN,  J.,  and  Williabis,  J.,  concurred. 


Rule  discharged. 


Giles  v.  Tooth. 


EleTen 
rate  actions 
were  brought 
agunst  eleren 
members  of 
a  proyisional 
railway  com- 
mittee respec- 
tively for  the 
same  cause 
of  action. 
The  defend, 
ants  Implied 
to  stay  the 
proceedings 
m  the  actions 
except  in  that 
one  which  the 
plaintiff  should 
elect,  but  the 
Court  refused  the  application, 


(Same  v.  Ten  other  Defendants  in  Ten  different  Actions.) 

x^HANNELL,  Seijt,  and  Pigott,  shewed  cause  against 
a  rule  nisi  obtained  by  BramweU  on  behalf  of  the  defendant 
in  the  present  action,  and  the  defendants  in  ten  others 
brought  by  the  same  plaintiff,  to  stay  proceedings  in  all 
except  such  one  as  the  plaintiff  should  elect  to  proceed  in. 
The  whole  eleven  actions  were  brought  against  the  eleven 
defendants  as  members  of  the  provisional  committee  of  the 
Tonbridge  and  Rye  Harbour  Railway  Company.  It  was 
admitted  that  all  the  actions  were  brought  for  the  same 
cause,  and  moreover,  that  if  the  defendants  were  liable, 
they  were  jointly  and  not  severally  liable.     Admitting  this 
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to  be  the  state  of  fiM^ts,  the  Court  had  no  jurisdiction  to        1846. 

make  the  present  rule  absolute  in  its  terms.     The  plaintiff    ^'^^[^ 

had  a  clear  right  to  try  each  and  all  the  actions  he  had  v. 

brought,  and  if  the  defendant  in  any  of  them  chose  to  plead 

in  abatement,  he  might  do  sa     Hie  terms  on  which  the 

defendants  proposed  to  stay  proceedings  were  most  unrear 

sonable,  as  they  did   not  even  amount  to  a  proposal  to 

become  parties  to  a  consolidation  rule;  but  even  by  that 

rule  the  plaintiff  would  not  be  bound  to  stay  his  proceedings 

should  the  verdict  be  against  him,  as  the  rule  was  for  the 

benefit  of  the  defendant.     In  Doyle  v.  Anderson  (a),  the 

Court  of  King's  Bench  refused  to  mould  a  consolidation 

rule  so  that  the  plaintiff  should  be  bound  by  the  event  after 

trial  of  one  cause.     And  in  Anderson  v.  Towgood  (&),  it 

was  admitted  by  the  counsel  for  the  defendant,  that  the 

plaintiff  would  be  at  liberty,  notwithstanding  the  trial  of 

the  selected  case,  to  try  any  of  the  other  actions  mentioned 

in  the  rule.     The  principle  on   which  these   cases  were 

decided  was,  that  the  defendant  came  to  the  Court  to  ask 

a  favour,  and  he  had  no  right  to  put  the  plaintiff  in  a  worse 

situation  by  that  means,  or  deprive  him  of  any  of  his  rights. 

No  doubt  in  Came  v.  Legh  (c),  where  several  actions  were 

brought  against  several  persons  for  the  same  debt,  who,  if 

at  all,  were  liable  jointly,  the  defendant   in  one   action 

having  paid  the  debt  and  costs  in  that  action,  the  Court 

stayed  the  proceedings  in  the  others,  without  costs.     But 

that  case  was  clearly  distinguishable  from  the  present,  as 

there  the  debt  and  costs  were  paid  before  the  application 

was  made.     So  in  Bartlett  v.  Bartktt  (df),  where  actions 

were  brought  on  a  replevin  bond  severally  against  the 

principal  and  sureties,  the  Court,  on  payment  of  the  rent 

due  and  costs,  stayed  proceedings  in  all  the  actions :  there, 

also  the  plaintiff's  claim  was  satisfied  by  one  of  the  parties 

(a)  1  A.  &  £.  635 ;  S.  C.  4  R.  126. 
N.&M.  873.  id)  4  M,  8c  G.  269;   S.  C.  4 

(6)  1  a  B.  245.  Scott,  N.  R.  779. 
(c)  6B.&C.  124;  S.C.9D.& 
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1846.        against  whom  the  action  was  brought.     If  Sharpe  v.  Leth^ 
^^JJ^~    bridffe  (a)  were  cited^  it  was  no  authority  in  favour  of  the 
9'  present  application,  as  there,  the  defendants  agreed  to  be 

bound  by  the  decision  of  one  of  the  actions  brought.  The 
case  oi  Pecliell  v.  Layton  (b)  was,  however,  a  clear  authority 
against  the  application.  There,  the  Court  refused  to  stay 
proceedings  in  an  action  against  a  sheriff's  officer,  under 
the  32  Geo.  2,  c.  28,  s.  12,  though  a  similar  action  had 
been  commenced  against  the  sheriff  for  the  same  offence. 
No  substantial  hardship  was  inflicted  on  the  defendants  by 
the  plaintiff's  proceeding,  because  if  he  obtained  judgment 
against  one  of  the  defendants,  they  being  jointly  liable, 
although  the  judgment  should  not  be  satisfied,  it  would 
operate  as  a  bar  to  an  action  against  the  other  joint  debtors, 
as  was  decided  in  Kinff  v.  Hoare  (c). 

BramtioelU  in  support  of  the  rule.  The  result  of  the 
cases  on  this  subject  appeared  to  be,  that  where  the  de- 
fendant had  a  good  defence  to  the  action,  but,  in  order  to 
give  effect  to  it,  considerable  expense  and  inconvenience 
would  be  incurred,  the  Court  would  interfere  summarily 
in  his  favour.  Thus,  in  Humphreys  v.  Knight  {d\  the  Court 
discharged  a  bankrupt  who  had  been  rendered  in  discharge 
of  his  bail  after  judgment,  but  who  had  obtained  his  certi- 
ficate afler  issue  joined  and  before  judgment,  although  he 
had  not  pleaded  it  puis  darrein  continuance.  Sadler  v. 
Ckav€r(e)  was  decided  on  the  same  principle;  the  Court 
there  holding,  that  under  the  6  Geo.  4,  c.  16,  s.  126, 
which  authorizes  the  discharge  of  a  certificated  bankrupt, 
taken  in  execution  for  a  debt  proveable  under  his  com- 
mission, the  Court  has  incidentally  the  power  of  staying 
proceedings,   even    before   judgment.      So,   in  Everett  v. 

(a)  4  M.  &  G.  37  ;    S.  C.  4  (rf)  6  Binpr.  672 ;  S.  C.  4  M. 

Scott,  N.  R.  722.  &  P.  376. 

(6)  2  T.  R.  512.  (e)  7  Bing.  769;   S.  C.  5  M. 

tc)  Ante,  vol.  2,  p.  382 ;  S.  C.  &  P.  706. 
13  M.  &  W.  494. 


Tooth. 
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Y(niens(a),  where  a  juiy  had  by  consent  been  dischaiged  1B46. 
fipom  giving  a  verdict,  and  the  plaintiff^  instead  of  proceeding  Gilbs 
with  the  caose,  brought  a  fresh  action,  the  Court  stayed  the 
proceedings.  In  MUes  v.  The  Inhabitants  of  Bristol  (b),  a 
plaintiff  having  brought  an  action  in  the  Court  of  King's 
Bench  agiunst  the  hundred,  pursuant  to  7  &  8  Geo.  4,c.  31, 
which  requires  such  action  to  be  brought  within  three 
months,  afterwards  commenced  another  action  in  the 
Exchequer  for  the  same  cause,  the  Court  of  Eang*s  Bench 
compelled  the  plaintiff  to  elect  in  which  suit  he  would 
proceed.  The  question  then  was,  whether  the  present 
came  within  that  class  of  cases.  Here,  no  doubt  the 
defendant  had  a  clear  defence  by  plea  in  abatement  to  any 
of  the  actions,  but  a  difficulty  was  imposed  on  him  by 
3  &  4  Wm.  4,  c.  42,  s.  8,  in  rendering  that  defence  avail- 
able, as  it  might  not  be  possible,  in  pursuance  of  the 
provisions  of  that  section,  to  shew  that  the  alleged  joint 
contractors  were  resident  within  the  jurisdiction.  But  even 
where  no  such  hardship  would  be  imposed  on  a  defend- 
ant, the  Court  had  interfered  to  stay  proceedings;  as  in 
Jefferies  v.  Sheppard  (c),  where  an  action  was  brought 
against  a  sheriff  for  money  levied  under  a  fi.  fa.,  without 
any  previous  demand,  upon  payment  of  the  sum  levied 
without  costs.  With  respect  to  the  defendants  becoming 
parties  to  a  consolidation  rule,  they  could  not  consent  to 
that  step,  as  the  defence  of  some  of  the  defendants  was, 
that  they  had  never  been  members  of  the  company,  and, 
therefore,  under  no  circumstances  could  have  become 
liable.  Unless,  therefore,  the  Court  interfered,  unnecessary 
hardship  would  be  imposed  on  the  defendants. 

Wilde,  C.  J. — ^This  application  is  made  on  the  ground 
that  by  the  mode  of  proceeding  adopted  by  the  plaintiff, 
the  defendants  are  subjected  to  peculiar  hardship,  from 
which  they  can  only  relieve   themselves  1)y  a  circuitous 

(a)  3  B.  &  Ad.  349.  (c)   3  B.  &  A.  696.      But  see 

(6)  Ibid.  945.  Woodgaie  v.  Baldock,  2  Dowl.  256. 


Tooth. 
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1846.  remedy,  unlesB  the  Court  interfere  summarily.  Now  the 
qYls^  mere  fiu;t  of  the  defendants  being  subjected  to  peculiar 
hardship,  if  the  plaintiff  is  only  exercising  his  right,  is 
no  ground  for  the  Court's  interference.  Then  have  the 
defendants  the  circuitoos  remedy  alleged.  They  con- 
tend that  they  cannot  plead  in  abatement,  because  they 
cannot  shew  that  the  co-contractors  are  within  the  juris- 
diction. If  that  is  the  case,  then  the  relief  by  means  of  a 
plea  in  abatement  is  not  within  their  power.  They  cannot, 
therefore,  give  the  plaintiff  a  better  writ,  because  they 
cannot  comply  vrith  the  condition  which  the  Le^slature 
has  imposed  on  defendants  who  seek  to  obtain  the  advantage 
of  a  plea  in  abatement.  Why  should  the  Court  interfere 
to  deprive  the  plaintiff  of  the  benefit  of  that  condition 
against  the  expressed  intention  of  the  Legislature.  The 
defendants  have  deprived  themselves  of  the  means  of 
pleading  in  abatement  by  the  peculiar  association  with  which 
diey  become  joint  contractors.  The  hardship  of  which 
they  complain  arises  fix>m  that  circumstance.  It  has  not, 
therefore,  been  shewn  that  the  defendants  have  any  cir- 
cuitous remedy.  If  not,  what  abuse  of  the  process  of  the 
Court  has  been  disclosed  which  should  induce  us  to  grant 
the  application  now  made  ?  The  plaintiff  is  merely  pur- 
suing a  strictly  legal  right,  and  in  the  exercise  of  that  right 
it  is  not  shewn  that  any  abuse  or  oppression  is  used.  The 
Court,  therefore,  cannot  safdy  interfere  in  the  way  required. 
If  there  is  any  hardship  in  the  present  state  of  the  law,  the 
Legislature  only  can  alter  it.  The  present  rule  must, 
therefore,  be  discharged. 

CoLTiiAN,  J. — ^It  appears  to  me  that  the  defendants  have 
fiuled  to  shew  that  either  there  is  a  more  circuitous  remedy 
of  which  they  may  avail  themselves,  or  that  the  plaintiff 
has  been  guilty  of  oppression.  It  cannot  be  said,  that 
bringing  separate  actions  is  an  act  of  oppression,  for  the 
case  against  each  defendant  may  depend  on  very  different 
evidence.     If  the  plaintiff  joined  all  the  defendants  in  one 
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action  he  might  be  nonsuited,  as  he  would  perhaps  be        1846. 
unable  to  prove  a  joint  case  against  alL  Gfles 


Maule,  J, — ^I  concur  also  that  this  rule  should  be  dis- 
chaiged.  The  plaintiff  has  a  demand,  for  which  he  contends 
that  the  eleven  defendants  are  liable.  Some  difficulty  may 
arise  in  proving  them  all  jointly  Uable,  and  therefore  he 
brings  his  action  against  each.  This  he  has  a  right  to  do, 
sobgect  to  the  defendant  pleading  in  abatement,  but  which 
privil^e  the  defendants,  it  seems,  cannot,  firom  the  peculiar 
circumstances  of  the  case,  exercise.  The  defendants  then 
ask  the  Court  to  interfere  summarily  to  stay  the  plaintiff's 
proceedings.  The  cases  cited  have  a  very  remote  bearing 
on  the  application,  for  they  only  shew,  that  in  certidn  cases 
the  Courts  will  exercise  an  equitable  jurisdiction.  The 
plaintiff,  therefore,  has  a  right  to  do  what  he  is  doing,  and 
coold  not  fidly  enforce  his  right  by  any  other  mode ;  and 
if  we  granted  the  application  of  the  defendants,  we  should 
be  infringing  on  the  just  rights  of  the  former. 

WiLUAMBy  J.,  concurred. 

Rule  dischaiged  with  costs  (a). 

(a)  See  The  Corporation  qf  SaUoMk  v.  Jadnum,  Q$Ue,  voL  1,  p.  851. 


V. 

Tooth. 
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COURT    OF    EXCHEQUER. 


li^flAts  Ccttn* 


IN  THE  TENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


1847. 

^— V ' 

Where  a  rule 
it  obuioed 
on  tn  affidavit, 
hj  two  or  more 
deponents, 
tlie  jurat  of 
which  is  de- 
fective, in  not 
containing  the 
names  of  the 
deponents, 
pursuant  to 
R^.  Gen., 
Tnn.Tenn, 
1  Geo.  4,  the 
Court  will 
dischaivethe 
rule  wiu  costs. 


COBBBTT  V.    OlDFIELD. 

1.  HIS  was  a  rule  calling  on  the  defendant  to  shew  cause 
why  an  attachment  should  not  issue  against  him  for  a 
contempt  of  Court 

G.  T.  White  shewed  cause^  and  objected,  that  the  affidavit 
in  support  of  the  application  was  defective,  in  not  stating 
the  addition  of  one  of  the  deponents.  The  affidavit  com- 
menced thus: — "Affidavit  of  William  Cobbett,  a  prisoner 
in  the  Queen's  Prison,  the  above  named  plaintiff,  and  Alfred 
Sims,  of  No.  3,  Marlborough  Head  Court,  Holland  Street, 
Blackfriars  Road,  in  the  parish  of  Christ  Church,  in  the 
county  of  Surrey."  The  Reg.  Gen.,  liil.  Term,  2  Wm.  4, 
r.  5,  requires  that  **  the  addition  of  every  person  making 
an  affidavit  shall  be  inserted  therein."  Although  in  a  joint 
affidavit  an  objection  to  the  description  of  one  of  the 
deponents  does  not  render  the  statements  of  the  others 
inadmissible ;  Nathan  v.  Cohen  (a) ;   yet  the  Court  will  not 


(a)  3  Dowl.  370. 
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bquire  whether  the  facts  sworn  to  by  the  co-deponent  are       1847. 
sufficient  to  support  the  application;  Rex  v.  2%e  Justices      cobbott 
of  the  County  of  Carnarvon  (a).     [Pollock^  C.  B. — That  is  a  •• 

very  convenient  rule  to  lay  down ;  how  is  the  Court  to  go 
through  the  whole  of  a  long  affidavit,  and  separate  the  good 
part  from  the  bad?  Alderson^  B. — The  question  whether  the 
statements  of  a  co-deponent  are  sufficient  to  support  the 
rule  does  not  arise  here,  because  this  rule  cannot  be  sus- 
tained without  the  affidavit  of  both  deponents.]  He  also 
cited  Lawson  v.  Com  (b) ;  Tlie  Queen  v.  Reeve  (c) ;  Frost  v. 
HajfU)ard{dy 

Per  Curiam. — The  rule  must  be  discharged,  but  as  the 
objection  is  of  a  strictly  technical  nature,  without  costs. 

White  then  submitted  that  there  was  also  an  objection  to 
the  jurats,  which  entitled  him  to  discharge  the  rule  with 
costs.    The  jurats  were  as  follows : — 

**  Sworn  at  the  Queen's  Prison,  in  the  county  ^  ^^  William 
of  Surrey  the  23rd  day  of  January,  1847,  >Cq««-««  » 
before  me,  J.  C.  Evison,  a  commissioner,  &c  J 

**  Sworn  in  Court  at  Westminster  Hall,  the  ^    ^^  * 
23rd  day  of  January,  1847,  before  me,   >  g_^» 
T.  J.  Piatt  J 

The  rule  of  Trinity  Term,  1  Geo.  4  («),  orders,  that "  upon 
every  affidavit  sworn  in  this  Court,  or  before  any  Judge  or 
commissioner  thereof,  and  made  by  two  or  more  deponents, 
the  names  of  the  several  persons  making  such  affidavit  shall 
be  written  in  the  jurat"  Here  there  is  nothing  to  shew 
that  the  affidavit  is  made  by  the  parties  whose  names  are 

(a)  5  N.  &  M.  364.  &  D.  560. 
\h)  1  Cr.  &  M.  4S1;  S.  C.  2         (cQ  10  M.  &  W.  673;  S.  C.  2 

Dowl.  40.  Dowl.  566,  N.  S. 
(c)  4  a  B.  211 ;   S.  a  3  G.  (e)  8  Price,  501. 
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1847.  written  opposite  the  jurats.  In  BbtekweO  w.  AUen  (a)»  the 
Court  said^  that  for  the  future,  in  all  cases  of  a  defective 
jurat,  they  would  discharge  the  rule  with  costs. 


^ — V — 
CoBBsrr 


Oldfiblol 


Pashky,  in  support  of  the  rule. 

Pollock,  C.  B.— I  think  that  we  are  bound  by  the 
authorities  to  discharge  this  rule  with  costs,  and  I  must 
add  that  I  do  not  regret  that  the  Court  has  come  to  such 
conclusion.  If  a  motion  is  made  on  a  defective  affidavit^ 
why  is  the  other  side  to  be  put  to  the  expense  of  coming 
to  oppose  the  application, 

Aldebson,  B. — We  are  bound  by  the  authority  of  Blaekr 
U)eU  y.  Alien  to  discharge  the  rule  with  costB.  We  do  not 
say  that  we  shall  do  so  for  other  technical  defects. 

Pabke,  B.,  concurred. 

Rule  discharged,  with  costs  (&). 

(a)  7  M.  &  W.  146.  &  G.  291  ;  S.  C.  6  Scott,  N.  R. 

(&)  See  Pardoe  y.  Tdrrit,  5  M.     273 ;  2  Dowl.  293,  N.  S. 


Jones  v.  Jones  and  Another. 

Tretpui  quwe    iRESPASS  quare  clausum  fregit 

^  Plea,  that  The  defendants  pleaded  fourthly,  that  the  said  close  in 

tbe  freehold*     which,  &c.,  was  the  close,  soil,  and  freehold  of  one  Thomas 

of  H.,  where- 
fore the  defSendants,  m  the  leirants  of  H.,  and  hy  his  command,  committed  the  trefpaaei. 
Replication,  that  defendants  did  not,  as  the  servants  of  H.,  and  hy  his  command,  commit  die 
trespasses :  Hdd,  that  the  replication  involved  a  '*  negative  pregnant,**  and  was  therefore  bad 
on  special  demurrer. 

Another  plea  deduced  title,  by  an  inclosnre  act  to  an  allotment  of  land,  comprising  die 
locus  in  quo,  to  one  T.,  and  stated  his  enti^  and  poeaession  until  just  before  the  time  when, 
&C.,  and  givinir  colour  to  the  plaintiff,  justified  the  trespass  as  the  servants  of  and  by  the 
command  of  T.  Replication,  that  defendants  entered  and  committed  the  trespasses  after 
the  passinff  of  the  Limitation  Act  (3  &  4  Wm.  4,  c.  27 ),  and  that  the  entry  was  made  for  Uie 
purpose  of  recovering  the  close  in  which.  &&,  and  that  the  right  to  enter  did  not  first  aocme  to 
T.  or  the  defendants,  or  any  person  through  whom  they  claims,  at  any  time  within  twenty  yean 
before  making  that  entry :  Htldt  on  special  demurrer,  that  the  replication  was  good,  it  bdi^ 
suflBcient  for  the  plaintiff  to  bring  the  case  within  the  second  section  of  the  statute,  and  if  tbe 
defendants  relied  upon  any  subsequent  dame  as  pieveuting  the  right  of  entry  from  b^ng  bwied, 
that  matter  should  come  nrom  them  by  way  of  rejoinder* 
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Holt;  wherefore  the  defendants,  as  the  servants  of  the  said  1847. 
T.  Holt,  and  by  his  commadd,  at  the  said  several  times  Jones 
when,  &C.,  committed  the  alleged  trespasses.  '- 

IifUiIy.  That  from  time  whereof  the  memory  of  man  mad  Anotber. 
ninneth  not  to  the  contrary,  and  up  to  and  until  the  passing 
of  a  certain  act  of  Parliament,  made  and  passed  in  the 
twenQr-seventh  year  of  our  late  Lord  Eling  Greorge  the 
Third,  intituled  ''An  Act  for  inclosing  lands  in  the  parish 
of  Hope  Mansell,  in  the  county  of  Hereford,"  the  said 
dose  in  which,  &c.,  was  part  and  parcel  of  certain  commoil- 
able  and  waste  lands  called  the  Purlieu,  within  the  manor 
and  parish  of  «Hope  Mansell,  in  the  county  of  Hereford; 
and  that  before  and  at  the  time  of  the  passing  of  the  said 
act  of  Parliament,  certain  messuages  and  tenements,  with 
the  appurtenances  called  Sutton,  and  a  certain  other  tene- 
ment called  Hazlebridge,  with  the  appurtenances,  and  also 
a  certain  other  tenement  called  Upper  End,  and  also  a 
certain  other  tenement  called  Twisland,  were,  and  each  of 
them  was,  and  from  time  immemorial  had  been,  within  and 
parcel  of  the  manor  of  Hope  Mansell,  in  the  county  of 
Hereford,  and  respectively  customary  tenements  of  the 
said  manor,  demised  and  demisable  by  copy  of  court  roll  of 
the  said  manor,  by  the  lord  of  the  said  manor  or  the  steward 
thereof  for  the  time  being,  to  persons  willing  to  take  the 
same  at  the  will  of  the  lord,  according  to  the  custom  of  the 
said  manor;  and  the  respective  owners  and  occupiers  of  the 
said  tenements,  and  each  of  them  respectively,  were,  and 
from  time  immemorial  had  been  entitled  to  certfun  com- 
monable rights  upon  the  said  commonable  and  waste  lands 
in  respect  of  the  said  tenements  respectively :  that  before 
the  passing  of  the  said  act,  and  long  before  the  first  of  the 
said  times  when,  &c.,  in  the  declaration  mentioned,  to  wit, 
on,  &C.,  one  James  Roberts,  then  being  lord  of  the  said 
manor,  at  bis  Court  Baron  holden  in  and  for  the  said 
manor,  before  John  Holden,  then  being  his  steward  of  the 
said  manor,  by  copy  of  the  court  roll  of  the  said  manor, 
gnoted  to  one  John  Jones  the  said  messuage  and  tenement 
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W*7=*  ^    called  SuttoQi  with  ibe  apporteDakiccs,  tx^  bold  tb^  flUfi 
Vpkbii        '^°'^»  ^"^  bis  heirs  and  assigns  for  evtnr,  iby  capjr  'of 


JovM  ^^^  ^^'^  ^^  ^  ^^  manor^  at  the  will  of  the  loi:d,' 
■«MtiA*SW»  ing  to  the  custom  of  the  saidmiaDor;  by  virtueibf^w] 
9aid  graiM;  the  said  John  Jones  afberw^ards,  tio  wi%  olH  >i 
and  long  before  the  first  of  the  said  tiibes  wiieo^  i^ 
eniteced  into  end  upon  the  said  last  mentioned  mesp 
wd  tenement,  with  the  appurtenance  andbecaole;' 
was  thereof  seised  in  his  demesne  as  of 'fee^  A  them 
the  lord,  according  to  the  custom  4>i  the  said  manori  u^ 
plea  th^a  stated  in  similar  terms  the  grant'  ef  Haoelbri 
to  John  JoneSy  that  be  died  seised  thereof*  leaving) 
Maxy  Jones  his  widow,  and  one  John  Jones  the  yoctn 
his  eldest  son  and  heir.)  And  thereupon  afterwards 
wit,  on,  &c^  and  before  the  passing  of  the  said  ael 
Padiament,  and  long  before  the  first  of  the  said  ti 
when»  &&,  the  said  Mary  Jones,  at  a  general  Court  Bi 
of  one  W.  Roberts,  the  lord  of  the  said  manor,  holdeol 
&a,  before  one  J.  Holder,  then  being  his  steward  cf 
Court  of  the  said  manor,  came  into  the  said  Court  in 
proper  person,  and  prayed  to  be  admitted  to  the^) 
customary  tenements,  with  the  appurtenances,  for  her 
bench  for  the  term  of  her  natural  life,  according  tb^ 
custom  of -the  said  manor;  whereupon  the  said  lord* of 
sfud  manor,  at  the  Court  so  holden  as  last  aforesaid,  by 
said  steward,  granted  the  said  tenements  and  premi 
with  the  appurtenances,  to  the  said  Mary  Jones,  to  hok 
her  and  her  assigns  for  her  fi*ee!  bench  during  the  tan 
her  natural  life,  according  to  the  custom  of  the  aaid  vmi 
by  copy  of  the  court  loU^  at  the  will  of  the  lord,  Ikxmc 
to  the  custom  of  the^said  manor;  and  the  said  Mary* Ji 
was  then,  according  to  the  custom  of  the  said  ma 
admitted  tenant  of  the  said  tenements  and  premises^  •! 
the  appurtenances,  in  manner  and  form  as  aforesaidi 
thereupon  afterwards,  to  wit,  on,  &c.,  the  said  Maiy  J< 
entered  into  and  upon  the  said  tenements  and  premi 
with  the  appurtenances,  and  became  and  was  seised  the 
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for  her  free  bench  for  the  term  of  her  natural  life,  at  the        1847. 

will  of  the  lord  of  the  said  manor,  and  according  to  the        jo^^g 

CDstom  of  the  said  manor,  and  remained  so  seised  until  the        ,  ''• 

day  of  her  death  hereinafter  mentioned,   the  remainder   and  Another, 

ihereoJ^  subject  to  such  estate  of  the  said  Mary  Jones, 

having  descendeil  and  come  to  the  said  John  Jones  the 

younger,  as  such  eldest  son  and  heir  of  the  said  John 

Jones  his  father  as  aforesaid :  that  before  the  passing  of  the 

said  act  of  Parliament,  and  long  before  the  first  of  the  said 

several  times  when,  &c.,  to  wit,  on,  &c.,  one  Joseph  Terrott, 

then  being  lord  of  the  said  manor,  at  his  Court  Baron 

holden  in  and  for  the  said  manor  before  one  John  Holden, 

then  being  steward  of  the  said  manor,  by  copy  of  the  court 

rolls  of  the  said  manor,  granted  to  one  Imm  Trusted  the 

said  tenement  called  Upper  End,  with  the  appurtenances, 

to  hold  the  same  to  him  and  his  heirs  and  assigns  for  ever, 

by  copy  of  the  court  roll  of  the  said  manor,  at  the  will  of 

the  lord  of  the  said  manor,  according  to  the  custom  of  the 

said  manor,  in  trust  nevertheless  for  the  said  Mary  Jones, 

and  her  heirs  and  assigns  for  ever ;  by  virtue  of  which  said 

last  mentioned  grant  the  said  Imm  Trusted  afterwards  and 

before  the  passing  of  the  said  act  of  Parliament,  and  before 

any  of  the  said  times  when,  &c.,  to  wit,  on,  &c.,  entered 

into  and  upon  the  said  last  mentioned  tenement,  with  the 

appurtenances,  and  became  and  was  seised  thereof  in  his 

demesne  as  offee,  at  the  will  of  the  lord  of  the  said  manor, 

according  to  the  custom  of  the  said  manor,  but  nevertheless 

on  such  trust  as  aforesaid;  and   the  said   Imm  Trusted 

remained  so  seised  as  aforesaid  of  and  in  the  said  last 

mentioned  tenement,  with  the  appurtenances,  until  and  at 

and  after  the  passing  of  the  said  act  of  Parliament     (The 

plea  then  stated  in  similar  terms  the  grant  of  Twisland  to 

the  plaintiff  in  trust  for  Mary  Jones :  that  Mary  Jones, 

with  the  consent  of  her  trustees,  respectively  entered  and 

remained  in  possession  of  Upper  End  and  Twisland  until 

the  day  of  her  death.)     The  plea  then  set  out  an  award 

made  by  a  commissioner  under  the  General  Inclosure  Act, 

VOL.   IV.  K    K  D.   &  L. 
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1647. 


Jones 

9. 
J0N£8 

aad  AnotlMr. 


(41  Geo.  3,  c  109»)  and  averred,  that  .the  «aid  close  ia 
which,  &C.,  was^  thea  and  long  before  the  first  of  the  said 
several  times  when,  &c.,  with  certain  land  thereto  adjoiniu^ 
being  parcel  of  the  said  common  and  waste,  containing  in 
the  whole  45  acres,  2  roods,  and  30  perches,  allotted  by 
the  said  commissioner  to  the  said  Mary  Jones,  in  compep- 
sation  for  all  rights  and  interest  in  the  said  commoni^ble 
and  waste  lands,  claimable  in  respect  of  the  said  several 
tenements  of  which  she  was  so  possessed,  and  in  which  she 
was  so  seised  and  interested  as  aforesaid  The  plea  thci| 
stated  the  will  and  codicil  of  Mary  Jones,  whfir^by  she 
devised  and  appointed  that  the  said  Imm  Trusted^  JBSt&r 
her  decease,  should  sjtand  seised,  possessed  of,  aqd  int^re^^ 
in  such  parts  of  the  aforesaid  allotment  as  had  been  allotted 
to  her  in  right  of  the  said  Upper  End  estate,  to  ^id 
for  the  use  and  behoof  of  George  Jones,  his  heirs  and 
assigns,  for  ever,  at  the  will  of  the  lord,  and  according  to 
the  custom  of  the  said  manor.  The  plea  thep  set  out  an 
agreement  between  John  Jones  the  younger,  Geoi^ge  Jones, 
and  the  plaintiff,  to  refer  the  division  of  the  allotments  to 
an  arbitrator ;  also  his  award,  whereby  amongst  other  things 
he  awarded,  that  the  said  George  Jones,  his  heirs  and 
assigns,  or  the  said  Imm  Trusted  and  his  heirs,  in  trust  for 
the  said  Geoi^  Jones,  his  heirs  and  assigns,  should  fixHn 
thenceforth,  in  right  of  the  said  estate  called  Upp^  End, 
stand  seised  and  be  possessed,  according  to  the  custon^  of 
the  said  manor,  of  all  that  piece  or  parcel  of  land,  partly 
arable  and  partly  wood  land,  coi;itaining  by  admeasurement 
25  acres  and  30  perches,  or  thereabouts,  be  the  sanie  more 
or  less,  being  other  part  of  the  said  allotment  so  ai^arded  to 
the  said  Mary  Jones  as  aforesaid.  The  plea  then  averred 
that  the  said  close  in  which,  &c.,  in  the  declaration 
mentioned,  is  paixrcl  of  the  said  25  acres  and  30  perchesof 
land  so  awarded  to  ^he  said  Imm  Trusted,  in  right  of  the 
said  estate  of  Upper  End  tenements ;  that  aftenRfftrds  Xmip 
Trusted  entered  into  and  upon  the  said  close  io  which,  &c., 
and  became  and  was  seised  thereof  in  his  demesne  as  of 


'^  ''  ^  fiH-'iiit  tEilM,  10  Ttct.         '  ^W 

ftb,  lit  the  vfiW  of  the  lord,  &c.,  atid  continued  so  seised        l^T. 
rtrtil  the  time  of  his  death.     The  plea  then  stated  the        j^g 
death  of  Imm   Trusted,  and  that  Thomas  Trusted,  his        j^^^^^ 
eldest  son  and  heir,  entered  into  and  upon  the  said  close   *wl  Another. 
in  which,  &c.,  and  then  became  and  was,  and  remained 
Blid  continued  until  just  before  the  first  of  the  said  several 
dmes  when,  &c.,  lawfully  possessed  of  the  same.     The 
plen  then  gave  express  colour  to  the  plaintiff,  and  justified 
die  entry  of  the  defendants  as  the  servants  of  Thomas 
Trosted,  and  by  his  command,  &c.     Verification. 
'  Replication  to  the  fourth  plea.  That  defendants  did  not,  as 
die  servants  of  the  said  Thomas  Holt  and  by  his  command, 
commit  the  alleged  trespasses  in  the  declaration  mentioned, 
aibbio  et  formd« 

^'Replicadon  to  the  fifth  plea.  That  defendants  entered 
d[j()bn  the  said  close  in  which,  &c,  and  committed  the 
trtopasses,  &c,  after  the  passing  of  a  certain  act  of  Parlia- 
ment, made  and  passed  in  a  session  of  Parliament  holden  in 
di^  third  and  fourth  years  of  the  reign'  of  his  late  Majesty 
King  William  the  Fourth,  intituled;  '^^  An  Act  for  limitadbn 
of  Acdons  and  Suits  relating  '{o  Ileal  Property,  and  for 
uobplifying  the  remedies  for  trying  the  rights  thereto,"  and 
also  after  the  3l8t  day  of  December,  a.  d.  1833,  in  the 
said  act  of  Parliament  mentioned,  to  wit,  at  the  said  times 
when,  &C. :  that  such  entry  was  so  made  in  manner  afore- 
said for  the  purpose  of  recovering  the  said  close  in  which, 
&C.,  and  that  the  said  Thomas  Trusted,  by  the  defendants 
hSs  servants  in  that  behalf,  by  means  of  the  premises  in  the 
declaration  mentioned,  did  then  enter  upon  and  take  pos- 
session of  the  sidd  close  in  which,  &c.,  as  in  the  Said 
^^elaration  also  alleged,  and  as  in  the  plea  also  mentioned : 
that  the  supposed  right  to  make  such  entry  did  not  first 
accrue  to  the  said  Thomas  Trusted,  or  to  the  defendants  as 
hb  servants,  or  to  any  person  through  whom  the  said 
ThoYnas  Trusted  or  the  defendants  claim  the  estate  and 
intfefftldt  hi  llle  said  close  in  which,  &c,  within  the  true 
faitent  and  meaning  of  the  said  act  of  Parliament,  at  any 
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1347.       tiin6  withitt  twenty  years  u^t  before,  the  ni^pgof  ,^ijich 
Jokes       ©ntry  as  aforesaid,  and  that  by  reason  thereof,  and  of  tl^p 
••  said  period  of  tweaty  years  next  before  the  making,  of  ^^fi\^ 

and  Anb^ier.  entry  having  fully  expired  and  determined  before.  .tb|^ 
making  of  the  same,  without  such  right  of  entry  having 
first  accrued  as  aforesaid  at  any  tip^e  di^Ti^g  ^  said  h^^ 
mentioned  period,  the  said  supposed,  righ^  pf  ,tl^e,, ^4 
Thomas  Trusted,  and  of  the  defepidants  a^  sooh  seryaiits  fas 
aforesaid,  to  make  such  entry  had  been  and  v?a8  fiiJ^in^ 
guishcd,  according  to  the  force,  form^  and  effect  of  tbft  s^4 
act  of  Parliament,  and  the  true  indent  a^d  m/eanipg  th^^f, 
before  and  at  the  said  tim^  when^  &Q*i  or  any  oj;  eitix^'Qf 
them  in  the  declaration  mentipn^d.  .  Verificatipn, ,,  ,  ^ . ., ..,.,-, 
Special  demurrer  to  replication  to  fourth  plea,  assignit^ 
for  causes,  (amongst  others,)  that  the :  replication  .trayq;^ 
both  that  the  defendants  committed  the  trespasses  a^  ih/^ 
servants  of  the  said  Thomas  Holt,  and  that  they  commtt^ 
the  same  by  his  command ;  whereas  one  of  those  aUieg9li,o;;i9 
would  be  sufficient  to  sustain  the  said  plea:  a]bH:tifar  tjljiat 
the  replication  is  a  negative  pregnant  with  thi^  i^fl^rm^ati^Vf^ 
that  the  defendants  committed  the  trespasser  as  the  ^rvan|t^ 
of  the  said  Thomas  Holt,  and  that  it  is  consistent  therewj^ 
that  they  acted  by  ixis  permission  in  so  doing :  also  for  that 
the  replication  puts  in  issue  both  whether  the  defendigats 
had  the  authority  of  Thomas  Holt  for  committing. the 
trespasses,  and  that  they  committed  the  same  under  tjb^t 

authority,  and  is  therein  double.  

Special  demurrer  to  replication  to  fifth  plc^^  .aa^igqipg 
for  causes,  (amongst  others,)  that  the  replication  allege 
that  Thpmas  Trusted  entered  upon  the  said  close  more 
than  twenty  years  after  his  right  to  make  ^uqh  entry  t^d 
accrued;  whereas  the  plea  states  that  Imm,Tru§fed,,,pf 
whom  Thomas  Trusted  is  eldest  son  and  heir,  died  aeM^ 
of  the  said  close,  and  that  thereupon  the  said  clos^,^e^pdc4 
and  came  to  the  said  Thomas  Trusted  as  such  eldest  son 
and  heir:  that- the  replication,  if  intended  as  an^nrgmnent- 
ativc  traverse  of  that   allegation,  should  have  \doncItiQed 


i^^e^  ioUotltyi  s,M  tMt'  ff  intended  ds  a  'plii  in  confession  1  iEi4Y. 
irad  Avoidance  thereof,  it  is  Wholly  insufficient,  in  that  it  j^J^^^ 
Ati^  hot  cdnfesfl(  fli6  srfd  allegation,  bnt  is  wholly  incon-         .«'.• 

*fent  therewith/'  '  andAMthCT. 

■^Pifrtesdt^,  HA  mppott  of  the  demarrers  (a).  The  replication 
tothe  feurth  plea  is^ft  native  pregnant ;  Myn  v.  Cok  (i); 
il'Hen:  '6,  fbl.  4«,  47;  In  JSef?  v.  7\ickeH  (c),  Mmfe,  J;, 
aif^^rts  to  the  distinction  between  a  negative  pregntot,  and 
i^^i^pllbatloti  'Which  ptfte  in  issue  several  n^atters  which, 
iiS^  ^ogtethei',  cohstitute  but  one  entire  defence.  In 
*iSrikjffi^  *.  BtihieB  (rf),  Pdrke,  B.,  in  delivering  judgment, 
recugnises"  the  doctrine  of  a  negative  pregnant,  and  states 
Httt  kich  a  pleiading  is  bad  on  special  demurrer.  This  replica- 
t?dh'i8  pregnant  with  an  afHrmative,  which  contradicts  its 
#hole  tetior.  The  issue  would  be  fbUnd  in  the  plaintifTs 
teiVotir,  if  it  were  found  that  the  defendants  entered  by  the 
<J6'miick^nd  ofHblt,  and  not  as  his  servants,  but  for  some  other 
iWd  different  pUrpotse.  Another  ground  of  objection  is,  that 
it  "dbe^  not  directly  afffam  and  follow  up  the  declaration,  for 
thie  issue  niight  be  found  for  the  plaintiff  if  the  command 
Wife  proved,  but  no  entry  shewn.  The  proper  form  of 
feplicdtron  would  have   been  do   injuria  absque  residuo 

'■'  Wtth  respect  to  the  replication  to  the  fifth  plea;  it  is  not 
snffidi^  to  aver  that  the  right  of  entry  did  not  accrue 
within  twenty  years,  but  it  should  also  be  shewn  how  the 
title  of  the  defendant  was  put  an  end  to.  The  second 
section  of  the  3  &  4  Wm.  4,  c  27,  s.  2,  enacts,  that "  no  person 
shall  make  an  entry  or  distress  or  bring  an  action  to  recovei 
aiiy  land  or  rent  but  within  twenty  years  next  after  the 
dme  at  which  the  right  to  make  such  entry  or  distress  or  tQ 
bring  sncfa  action,  shall  have  first  accrued  to  some  person 
through  whom  he  claims;  or  if  such  right  shall  not  have 

(a)  Siitiogsio  banco  after  Hilary      N.  R.  402;  1  Dowl.  458,  N.  S. 
Terip,  1«47.  (^)  6  Bing.  N.  C.  530;  S.  C\ 

(b)  Cro.  Jac.  87.  1  Scott,  N.  R.  7U. 
(C)  3  M.  &  G.  785 ;  S.  C.  4  Scott, 
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accroed  to  anypenKm  thrDughiftiain  fa<!  cfaums,  tlietf  lirttlnti 
twenty  yean  next  after  the  time  at  which  tbe  rSght  tb  tmike 
'such  entty  or  distress  or  to  bring  such  acfiob*  shall  haVSe 
first  accrued  to  the  person  making  or  bringing  th^  sittiie.** 
The  third  section  defines  the  periods  at  which  tiie^  right  to 
make  an  entry  shall  be  deemed  tb  ha^e  'fiiM  'lUrcftlecL 
Those  s^ctiona  mn8t'l)e  rend  as' if  at  the  end  of  ttie  sea>na 
section  there  had  Ixiri  the  words  *^  that  is  to  say."*  Sfippofe 
the  case  of  trespass  foif  breaking  and  enteribg  the  ptfdnti#% 
dwelling-honse,  and  a  plea  of  justification  by  the  defendant 
as  landlord  for  breach  of  covenant  in  not  repairing  7  ft 
would  be  clearly  insufficient  to  tejdy  that  the  right  of  etiti^ 
did  not  accrue  within  twenty  years,  for  that  might 'lie 
perfectly  true,  and,  nevertheless,  a  right  of  entry  W6u1d 
exist  by  reason  of  the  continuing  breach  of  covenant.  Ih 
the  case  of  a  possessio  fi^tris  since  the  statute,  such  pbd- 
session  is  not  the  possession  of  tbe  person  entitled  as 
he\r(a\  so  that  if  a  yotthger  brother  had  been  in  fxissessioh 
more  than  twenty  years  before  the  act,  the  heir  would  not 
be  barred,  although  he  had  a  right  of  entry  during  the 
whole  period  of  such  possession ;  consequently,  a  replication 
in  form  like  the  present  would  be  incorrect  Besides,  the 
replication  ought  to  h4ve  shewn,  either  that  the  poss^i6'n 
was  adverse  at  the  time  of  the  passing  of  the  act,  or  that 
the  entry  took  place  more  than  five  years  after  the  p^ing 
of  the  act ;  Doe  dem.'  Evaris  v.  Page  (i). 

Keatingy  contra.  The  Courts  have  latterly  discounte- 
nanced the  objection  of  a  negative  pregnant.  In  2  PTms^ 
Sannd.  319,  note  {h)i  6th  ed.,  it  is  said:  "  Although  great 
weight  seems  to  have  been  formerly  attached  to  the 
doctrine  of  a  *  negative  pregnant,'  it  has  received  but  little 
countenance  in  modem  times."  The  case  of  Myn  v. 
Cole  (c)  is  not  of  much  authority,  for  there  the  majority 
of  the  Court  seem  to  have  held  the  objection  good  after 

(a)  3&  4',Wm.  4,  c.  27,  8.  13.  (cj  Cro.  Jac.  S7. 

{b)  5  Q.  B.  767 ;  S.  C.  I  D.  &  M.  GOl. 
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veniictt  ^nd  in  arrest  of  judgment;,  whereas,  if  available  at 
a||»  it  i^  Q^.  ground  of  special  demucrer,  and  is  cured  by 
yerdicfU  x  ixx  Stephm  on  Pleadingy  419  (a),  it  is  said:  ''  It  is 
4iiider  this  h^ad  of  (umbifiuitj/  tbat.tbe  doo^riqe.of  oegatives 
pregD^t  appears  most  properly  to  ra^i^pe  itaelf«''  Here  it  k 
perfectly  cl^ar  wh^t  waa  intended  to  fans  traversed.  In  BeU 
y.  Tuche^t  (A)y  Tmdal,  C.  J.>  says. ''  The  next  question  k, 
whetb^  the  replicatioo  involves  what  ia  called  a  negative 
peegnant.  Although  formerly  great  weight  seems  to  hav^ 
been  a^ached  to  that  doctrine,  it  has  not  been  much 
regaixjled  of  late ;  and  I  think  it  will  be  found  that  where  a 
pl^  or  replicaUon  has  been  objected  to  on  the  score  of 
dipplifiity,  and  it  has  been  held  good  on  the  ground  that 
t^  iqatters  relied  on,  as  shewing  the  plea  to  be  double, 
apiount  but  to  one  single  ground  of  defence,  an  objection 
that  the  pleading  involves  a  negative  pregnant  has  never 
been  supported."  In  Pigeon  v.  Osbom  (c),  which  was  an 
action  for  goods  sold  and  delivered,  the  defendant  pleaded 
that  the  goods  were,  with  the  knowledge,  privity,  and 
consent  of  the  plaintifis,  sold  and  delivered  to  the  de- 
fendant by  U.,  then  being  the  factor  of  the  plaintiffs, 
iu  H/s  name  as  the  owner,  and  as  his  own  goods,  the 
defendant  not  knowing  that  the  plaintiffs  were  interested ; 
aod  the  plaintiff  replied  that  the  goods  were  not,  with 
th^  knowledge,  privity,  or  consent  of  the  plaintiffs,  sold 
and  delivered  to  defendant  by  H.  in  his,  II.'s,  name,  as  the 
owner,  and  as  his  own  goods,  in  manner  and  form,  &c.  A 
d^pourrer  to  this  replication  on  the  ground  that  it  involved 
a  negative  pregnant  was  set  aside  as  frivolous.  In  this 
case  the  traverse  is  not  too  large.  Chambers  v.  Donaldson  (d) 
was  the  first  case  which  decided,  that  in  a  justification  in 
trespass  the  command  is  traversable.  To  a  plea  of  payment 
by  an  agent,  it  is  a  good  replication  that  the  defendant  did 
not,  by  his  agent  in   that  behalf,  pay,  &c. ;  Bennison  v. 


(tf)  6th  ed. 

(A)  3  M.  &  G.  802. 

(c)  12  A.  &  E.   715; 


4  P.  &  D.  345;  9Dowl.611. 
(c/)  11  East,  C5. 


1847. 

i V ' 

J0NB8 
e. 

JofTKB 


S.   C. 
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1W7.  TAeboalt  {hy  Where  fie vet^*«k5U' f(Mma'bttt  »eb«nti^ 
dcfetice,  the  irhole  may  be  traversed;  RoBmson^wRaylaf^lJi). 
As  to  tile  r^plit^ation'  Xxy  tbe  fifth  plea^  fille  objeciiorilis 
both  nbVel  aiHl  iiht^n&bte;  'The  defe^ant^  >titi4  dsfia 
matter  pdcniHarly  within  brs  own  buowtedget;  hnil^ifj  theie 
13  anything  to'avcM  the  <  Operation  of  the  keoond  seotkib, 
that  should  come  by  trtijr'6f  rej^ioderi'*  •  This/ibtiiieofinBpK- 
cation  was  iMopted*WXIt)f/7i««"  Vi  Ikmlands  {o^^'^soA  no 
qaestibn  was  minted  tis  to  Hs^offiekney;  >  1W»tbfrd>«eetBHi 
Is  not  incorporatied 'With  the 'SeGond9<bu^'J8> mer^expiii- 
liatdry  of  it    He  Uso'dted  jDb(^d^J7Mltefl^>r.  l^emcr  (rf)t> 

For^^icotftieplted, ''      '•■■*  ^- ••'-•-■   •  •.'    -.o.;-.   /i.:ii;ii-)o 

The  jodgm^nt  of  the  Court  w«s  afterwards  (9)  delivered>by 
Pollock,  C,  B.---On  the  argument  of  this*  ease  •  sre 
Intimated  an  opinion,  that  if  a  new  trial  .of  the  isn^ 
should  be  awarded,  the  plaintiff  should  have^i  liberty,  to 
amend.  Having  determined  that  the  rule  nisi  for  a^'ti^w 
trial  should  be  dischai^d,  so  that  no  amendment  cannqw 
take  place,  we  must  give  judgment  on  the  demnrrersi     *  * 

To  a  declaration  in  trespass  there  is  a  plea  of  libenm 
teneracntum  of  Thomas  Holt,  and  a  justitication  of  diie 
trespasses  by  the  defendants  as  his  servants^ 'and  b^  his 
commabd.  The  replication  to  this  plea  is,  ihat  therdefiBiiHi- 
ants  did  not,  as  the  servants  of  the  said*  Thomas vHott^iaad 
by  hls^  command,  coitomit  the  alleged  tt^espassesi  Airi>tb^ 
is  a  special  demurrer  to  this  replication,  assigning  1  various 
causes,  amongst  others,  that  the  replioation  isa'ne^tive 
pregnaftit  .1  ..    ;  ..\,  \  .,;  \  ^ 

'On'  the  argument  before  us,  it  was  qontemded-tiMlbithe 
doctrine  of  negative  pregnant  might  oow  be  'dbosidered 
'^   •    ■■  ■    ■  .•■•■.-.)■..  ^  ■  ..-  ....\    ,,:^ 

(a)  7  M.  &  W.  512;  S.  C.  9  D.  128. 
Powl.  739.  (rf)  7  M.  &  W.  d26i  ' 

(b)  1  Burr.^1^.  '  (e)  In  Bastef  Terih. 

(c)  11  A.  fe  E!  44rS.  C.  ^  P,  &  ' '/  ^    i/.  •      , 


>i8i»dead  htter^JA'accokliuiGe:  with  the  opiniou  of  Lord  1|M7. 
Chief  Ai8liQe..JVf|<^,.eKprei8ed  in  tiie  gjise.  of  i?e//|V.  ^^^J^^^ 
'Ikdm<ti{a)flhiit  ffit  bm  iH)it  been  much  regarded  of  /late,"  t^- 
.4Uid  bfj^iretspaof  fi^?eral:4^isipn8  where  the  ol^eption  h»s  a^J^o^^. 
•ii0tfp!r€hrAyed|»t.Tm/  the  ea^e  g£  Figeon  v.  Osborv,{b\  aad 
ifiMiavoliinTW^^r^/iDafl  (^)» :  ]b;tho8o  and,  many  cases,  the 
fi^nrtByifcUowiog  thedpctriQe  laid  dowp  in  that  a(Mabinj(^ 
/n  Bmfl^  (e2)^vand Mplainedin  J)eJVQlfY.Beva7i{e\  ha^e 
tibMnr)ed;«elneMitfact»-Q^«i9taflptiQg  Qaerpoipt^pf  defej^oe  tp.l^e 
iMot^'inTonetiasiefee^  and  in  carrying;  uuo  effect  th^t 
veiy  >€«Rv0pi)9at.  dodtinte,. have  hqI  yery ,  etrialy  foUo^^ed 
the  rule  which  forbids  a  negative  pregnant.  But  they 
certainly  have  not  decided  that  the  j^le  does  not  now 
piMail^iii  any •  case*  On  the  contrary,  in  the  case  of  Bell 
V.  Tuchett,  my  Brother  Maule  said,  that  the  doctrine  did 
/ikdt>tippIy.to  ih9tffiem^.whe^  it  was  understood  tba):  the 
BepUcatioQ  •  pint  the  defendant  on  the  proof  of  all  th^ialle- 
ga^natcompriaed  iuvthe  plea;  and  be  distinguiahed,;i;bc 
casea'of  negative  pr^nant  which  were  cited  in  .argument. 
'The  eases  so  distinguished  very  closely  resemble  t]^e 
^present,  andvappear  to  us  to  govern,  it*  And  in  the  c^se 
of  MuAadv.  Mywiif)^  the  Pourt  of  Common  Pleaa  by 
mo  >ineaD6  troat  the  doctrine  of  negative  pregnant  as  at 
^an  end. 

>  A:  negative  pregnant  is  objectionable. on  the  ground, .>of 

^ambiguiliy.     It  is  &.form  of  negative  expressions^  which 

father  bkippoees  an  afiirmative  than  the  qontrary.;  and  every 

plteiotlght  to  oontaio  a  certain,  affirmative;  or.ne^tive:Of 

luy. single  point  in  queation;  {Co.  LitU  126,  a;  Gilb.  Hist 

a/ii  153;.  Siq)h.on  JPlead.  .381.)    Thua  Lord  Coke  says, 

(Co.  LUL  126,  a),  "  ne  dona  per  le  fait  is  bad,  becaugp,  it 

'jfanpUes B  gtft.bj >paroly  and  isnot  a  direct  jniegative," : The  case 

mithci'Yeajz  Book,  21  Uen^  |6>  foi  46, 47,  and  referred  to  jn 

Bac.  Abr.  tit.  ^^  Pleas  and  Pleading^  (I  6),  and  which  was 

(fl)  3  M;  &  Gi  785r  ((i)  I  Burr.  316. 

(^)  12  A.  «?B.7J5.  (f)  13  M.  &  W.  160. 

(c)  7  M.  &  W.  612.  V)  ^  M.  4e  Gj.  702.  . 
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ched  ki  thd^  eaae  of  BeUY.  Tktdkett^  was  QQDtfaerinstaticeC '  In 
waste  the  plea  was^  that  Che  d^fendanl  cut'dow^y  by  thd 
caminand  of  the  predecesaor  of  the  pluDiiff,  and  a  repUcation 
that  he  did  not  cut  the  trees  by  his  comfiaand,  was  held  bad; 
YehertOH  says,  it  ought  to  have  been  that  die  pv^decessdr 
did  not  command*  In  Jtfyn  v.  Cole(a)^  a  repliGadon^to-a 
plea  jastifying  nnder  tiie  lioencie  of  the  pbdntiff^fa  daoghlviv 
traversing  that  he  entered  per  lioentiani'SQaia,  was  Ibid 
bad  as  a  negative  pregnant — this  traverse  migbtj  '■  ssf  tMm 
Seijt.  Stephen  observes,  (iS'&tpiLm  Flead.  424,  Snd  ed^>^ 
and  the  same  remai^L  applies  to  the  case  in  the  Year  Bool^r^ 
imply  that  a  license  v^as  given,  though  the  defendant  did' 
not  enter  by  it — ^it  is  therefore  pregnant  vrith  the  admifisioil 
that  the  license  was  given,  and  yet  it  is  not  ezpretely 
admitted,  and  it  is  in  doubt  whether  the  plaintiff  means  to 
deny  the  iieen^,  or  the  entry  by  virtue  of  it.  In  the  oaad 
of  Aubery  v.  James  (b),  the  replication  of  non  moderate 
castigavit  was  held  bad  on  a  similar  ground. 

In  the  present  case,  the  replication  is  clearly  open  to  the 
same  objection.  It  implies  an  admission  that  there  was  a 
command,  and  yet  does  not  expressly  admit  it,  and  leaves 
it  uncertain  what  the  question  is.  Further,  it  would  be 
true,  if  the  defendants  did  not  enter  at  all,  and  therefore 
would  be  a  denial  of  the  very  fact  which  both  parties 
previously  admitted.  We  must,  therefore,  hold  it  to  be  ill 
pleaded,  unless  we  are  prepared  to  say  that  the  irule*  thdt 
every  traverse  ^all  be  unambiguous  and  not  ceotain  ar 
negative  pregnant,  is  ex^Joded,  which  we  certainly  are  not. 
authorized  to  say.  In  this  replication  the  pluntiff  sheuldl 
have  pursued  the  ordinary  form.  He  should  have  replied; 
admitting  the  liberum  tcnementum,  de  '  injuria  absque 
remdtK)  causae,  or  generally  that  the  defendants  eommiiled 
the  'trespass  de  injuria,  and  without  the  command  of  HoMl' 
We  therefore  think  that  our  judgment  should  be  for  the 
defendants,  on  the  demurrer  to  this  replication. 


(a)  Cro;  Jae«  87. 


{b\  lVeDt.i70^ 


1J073   MmXaSUTEOMf^'Mi'TKXi'   ""l*  .  ^7 

1 1  Weifasve  i  nodir'tofdispofle  of  tke  deriiurrer'  to  the  pepliot-       ^  W' 

tita/tb.lb8>»f]ft]i:'pi6&;  (This  plea  deduces^ a  title > by  a»       Jpkbs" 

nuAHnlif^aatJtoJuiialkitmeiitof  laod^c^  theiloooa       j^ 

ihitqdo^^^weltmabBd^aiimtee  for  tile  defecidant  Jomat  ^4-A^9^r- 

kifltatei^iuQ  enti^^andifXMBeBHkmanfil.  just  before  the  tim^ 

of  4he  tDa|ilwes4  then  giTes  express:  colour  tosthe  plaintiiSl 

8iHlrfatatdili1i>posae8sid0  at  the  time  of  the  treepasses  .under 

ridkartar  jof r.demjse  wtthont ' liVeiy^  and-  the  defendanta 

jiiififyt.tbei.'trt8pa88ea  coHplained' jof  as  the  aervants  cf 

Trusted^' and  li^  hia  oomma&d.     To  thia  plea  there  is  a 

replicattba  that  the  defiendantfl  entered  and  committed  the 

tMpaflBes' after  the  passing  of  the  Xamitatioa  Act,  add  after 

thef'Slatof  December^  16^  and  avers  that  the  entry  was 

nlide  fiir  the  purpose  of  reeofering  the  close  in  which,  &c#; 

and  that  the  supposed  right  to  enter  did  noc  fiiat  aocmerto 

TruBtediorithe'defendantSy  or  any  person  through  whom 

thifjr  claimed  the  estate  and  interest  in  the  close,  at  anj 

time  within  twenty  years  before  making  that  entry,  and 

thdt  by /Tsaaoa  theceof,  the  supposed  right  of  Trusted  and 

the-^fendantBy.  as  hie  serrants,  was  extinguished.     To  thia 

repKcatioife  theve  is  a- demurrer,  assigning  various  causes^ 

and  raising  B  question  of  considerable  importance.     That 

qnedtion  is^  whether  the  plaintiff,  who  is  admitted  to  be  in 

poBseflsion,  and  who^eeks  to  displace  the  title  under  which 

the  defendant  claims,  on  the  ground  that  it  is  barred  by  the 

Statute  of  limitations,  (3  &  4  Wm.  4,  c.  27),  must  shew 

what  that  tide  was,  and  how  it  was  barred,  the  statute 

paoviding  that  the  twenty  years  diould  run  firom  different 

datos^  acooiding  to  the  nature  of  the  tide  and  the  character 

of  the  party  in  possession  at  the  commencement  of  the 

twenty  year&     That  the  plaintiff,  the  party  in  possession, 

need  not  shew  title  in  himself,  seems  to  us  to  be  clear, 

His.idaae  is^  that  the  estate  under  which  the  defendanta 

cldmi<has.-  been  extinguished,  and^  consequently,  his  owdu 

possession,  whatever^  it  is,. cannot. be  disturbed.     He  ianot 

in  the  situation  of  a  plaintiff,  admitting  the  freehold  still  to 

l>e  in  the  xkiendaut,  for  such  a  plaintiff  must  abew  what 
•  ) 
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1^47.  ^  eeitkte  he  xMms  under  him  in  his  repiic&tknii  ie '« ^itti  <jf 
years^  or  the  like;  K  this  were  a  plea  ^  libemtn  tene^ 
mentum,'  in  tbe  ordinary  form^  at  the  time  df  tiiG' tnM|)as^ 
the  trbiverae  of  the  asrerment  of  freehold  tt^enld  ksl^e  roiscfd 
the  question  whether  iO  had  been-  exdngufefaed  at^^t  t$>fiie 
by  the  lapse  of  the  twenty  years.  But  the  tform  bf  thtt 
ptea,  stating  the  conveyanice  of  the  estate,  and -deducing' it 
16  Triiiited,  prevents  that  course;  the  estate  must  besh^ti 
by  pleading  on  the  plaintiff's  side  to  hav^  eeai^:  Is<4t 
enough  then  to  aver,  that  twenty  yelsirshaVef' (lapsed  sihe^ 
^3ie  title  accrued  so  at  to  i)ritig  tb^  ease^  Withivt  tb6  se^^nd 
section,  which  givet  the  urie;  ortntiBt  the  stpledial'^&btd'litf 
stated  to  bring  it  wkhin  the  other  se^tiotef  >>As  tbi^  faMl 
whether  the  time  has  elapsed  or  tiot  lies  more  within  the 
defendants'  knowledge  than  the  ]4aintiff^s,  who  is  mereljriik 
possession^  and  may  have  beeui  so  for  a  day  only,  aind  d<M 
not  necessarily  claim  under  one  who  had  been  in  possessioa 
before,  we  think  that  the  general  allegation  so  as  to  bring 
the  case  'within  the  second  section  is  suffident.  •  'Ttkf 
defendant  will,  on  that  issue,  have  to  pitnre  that  "he  entered 
within  the  time  limited,  by  shewing  that  he  was  dispossessed^ 
or  discontinued  his  possession  within  twenty  years  foefdFef 
or  otherwise  bringing  himself  within  the  provisions  <jff  the 
act.  It  is  observable  that  the  plea  states  possessioti  by 
Trusted /2«f  before  the  time  when,  &c.,  but  ttOt  tbattt  wsis^ 
Within  twenty  years  before  the  subseqiient  ^ntry  by  thtt 
I^aintiff.  The  averment  in  its  present  form  is  immateriaL 
The  plea  would  have  been  good  without  it,  and  it  may 
therefore  be  altogether  rejected  in  considering  whether  th^ 
replication  is  good. 

It  was,  however,  contended  by  Mr.  Forteseue^  in  his 
able  argument  that  it  is  not  enough  for  the  plaintiff  to 
allege  that  the  entry  was  not  within  twenty  years  after 
his  title  accrued,  because  the  case  might  be  one  in 
which  the  averment  would  be  true,  and  yet  tlie  defend- 
ant would  be  entitled  to  enter.  If  for  instance  the 
land  had  been  in  the  possession  of  a  younger  brother,  thi 


defiNi^Mt Jfonesbeilig^ ibefheir, tsucb  posacsstun,  he  argued^        tS4!7. 

if.^  «n(rBr Jie  aftec  tbfe  act,  would  not  be  the  poesessioo  of       j^JJ^T^*^ 

th^rpeii9oi|.'«mitl€4y  but  before  the  act  it  would.     K  then  a  •• 

brother  Jud  been  ui  possesBion  during  oaore  than  twenty   aad  AooUbir. 

jea^)be$>r9  |be4ipt|  though  the  heir's  right  of  entry  would 

hafw^acesiAed  more. than  twenty  years  ago  (for  during  the 

whold  Qf  ailch  ppssesston  he  would  have  a  right  of  entry)  be 

certainly. ought  not  to.be  barred.     The  same  observation 

iBigbt  b^  ,madc  if  for  twenty  yearsi  be^re  the  act,  the  lands 

had  been  occupied,  by  tenants  a,t  wUL 

|.  iTb^  a^¥^iH>>itbi4;arguiiient  is,  ihat  the  lapse  of  twenty 

jMBis^^lfoold)  b^  the  eiipi:e6Si  enactment  of  the  second  section^ 

^a  b^r  V  but  if  therpossf^osion  i^f  (the  brother  or  ,tbe  teaanpy 

at :wiU>caBtii^ue4  at  tlie  tiine  of  ^e*  pas$ing  of  the  act>  the 

j^jlth  .^qUon  provides  a  remedy^  i^  the .  possession  wou]^. 

Dotib^c^Klveiise^  luid  the  entry  must  take  place  within  five 

ye^n.aftqr  the  piissijqg  qf;tbe  act  .  But  if  the  defendant. 

wiAed,;tOi  avail,  hioiself  o^the  right  gf  entry  under  thl# 

ellipse,  he  pught  to  plead  it  in  a  rejoinder,  for  the  clause. 

la  l^iway /Of  proviso  or  defeasance  on  the  prior  clause^  and 

by.  the  relies  of  pleading,  ought  to  come  from  the  parQr 

seeking  to  avail  himself  of  it    If  the  possession  of  the 

bcctber  or  the  tenant  at  will  had  ceased  at  the  time  of  th^ 

passing  of  the  act,  though  for  a  short  time,  and  some  one 

else  hful.gpt  into  possession,  the  possession  was  then  adverse^ 

aod  the   ]L5ith  rsection.  would  not  apply.      Whether   tl^e. 

deftincUMM.jQQes'  title  would  in  that  case  have  been  totally. 

hmvedi.  ift  «  question.     If  it  would,  it|  would  b^  .on  tbq 

gcoii9d:itbf^  it  fell  within  the  enactment  in  the  s^pt^d 

section  limiting  the  twenty  years  after  the  title  first  aocruedf 

ai94  ppt  within  vthe  proviso  i^,,the  fifteenth,  and  so  the 

reptioat^m |  wo^ld  be, .suppprtQ4-     If  h  would  ^[K>t  (and 

^pilll^d^  every  rcndeavpur  sbou|ld,be  m^de  to  construe  thf^. 

ad  floras  to  afpid  such  a  Qon8equeaice),:it  would  be  by; 

hblding  that  the  tijtie.  did  not  first  accrue  till  the  end  of  the. 

ooeupationby  the  brother,  or  of  the  tenancy  at  will;  aod 

if  Jpj  I^Ai^<Fepl¥^ti(9P  y^0i4d  equally  be  (wtaiped*..  Eor.  jtlme 
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reasons  we  think  the  repticatkwni  suflBdenl^  and,  tfefei^^re, 
the  judgmCTt  of  the  Court  must  fee  for  the  plaintifij  on'thte 
demnir^  to  the  repUcatioa  to  the  fifth  plea. 

Judgment  aco6rdingIy.  ' 


Where  & 
Judge  at  nisi 
priushas 
granted  a  cer- 
tificate for 
speedy  exe- 
cution, and 
judgineut  has 
Deen  signed 
thereon,  and 
the  costs 
taxed;  an 
application  by 
the  defendant 
for  costs  under 
the  19th  section 
of  the  5  &  6 
Vict.  c.  122, 
must  be  made 
within  the  first 
four  days  of 
the  ensuing 
Term;  in 
other  cases 
such  applica- 
tion must  be 
made  before 
final  judgment. 

Quart, 
whether  the 
19th  section 
of  the  5  &  6 
Vict  c.  112, 
applies  to  any 
case  except 
where  a  bond  is 

S'ven  under 
e  13th  sec- 
tion. 


Sboth  v.  Temperlet. 

1  HIS  was  a  rule  calling  on  the  plaintiff  to  stiew  cause 
why  he  should  not  return  to  the  defendant  the  m^piea  p^4 
by  him  under  the  execution  levied  in  this  cause,  with  .costs» 
and  why  a  suggestion  should  not  be  entered  on  the  record 
under  the  19th  section  of  the  5  &  6  Vict  c  122  (a),  ^nd 
why  the  judgment  should  not  be  amended  accordingly. 


(a)  Sect.  19,  enacts,  "  That  in 
eTery  action  brought  after  the  com- 
mencement of  this  act,  wherein 
any  such  creditor  is  plaintiff  and 
any  such  trader  is  defendant,  and 
wherein  the  plaintiff  shall  not 
recover  the  amount  of  the  sum 
(qX  which  he  shall  hava  filed  an 
affidavit  of  debt  under  the  pro- 
visions of  this  act,  such  defendant 
shall  be  entitled  to  costs  of  suit, 
to  be  taxed  according  to  the  cus- 
tom of  the  Court  in  which  such 
action  shall  have  been  brought, 
provided  that  it  shall  be  made 
appear  to  the  satisfaction  of  the 
Court  in  which  such  action  is 
brought,  upon  motion  to  be  made 
in  Court  for  that  purpose,  and 
upon  hearing  the  parties  by  affi- 
davit ;  that  the  plaintiff  in  such 
action  had  not  any  reasonable  or 
probable  cause  for  making  such 
affidavit  of  debt  in  such  amount 
as  aforesaid,  and  provided  such 
Court  shall  thereupon,  by  a  rule 


or  order  of  the  same  Court,  direct 
that  such  costs  shall  be  allowed  to 
the  defendant;  and  the  pltfo^ 
shall,  upon  such  rule  or  oiid^r 
being  made  as  aforesaid,  be  dis- 
abled from  taking  out  any  exe- 
cution for  the  sum  recovered- in 
any  such  action,  ualest  the  same 
shall  exceed,  and  then  in  auch 
sum  only  as  the  same  shall  ex- 
ceed, the  amount  of  the  taxed 
costs  of  the  defendant  in  sadi 
action;  and  in  case  the  sum  re- 
covered in  any  such  action  shatt 
be  less  than  the  amount  of  the 
costs  of  the  defendant  to  be  taxed 
as  aforesaid,  that  then  the  de- 
fendant shall  he  entitled,  aftf|r 
deducting  the  sum  of  money  re^ 
covered  by  the  plaintiff  in  soch 
action  from  the  amount  of  his 
costs  so  to  he  taxed  as  aforesaid* 
to  take  out  execution  fpr  wc^ 
costs  in  like  manner  as  a  defend- 
ant may  now  by  law  have  exe- 
cution for  costs  in  other  cases. 
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Jx  appeared  from  the  affidavits  that  the  action  was  com-  1B47. 
i)9eDced  on  the  Slat  of  March,  1846,  and  that  the  writ  was  ^""^J^J^ 
indorsed  for  103L  4«.  8id,  beinir  the  aoionnt  which  the  ^  <"• 
plaintiff  claimed  for  butcher's  meat  supplied  to  the  de- 
fendant. .On  the.22iKl  of  April,  1846,  the  plaintiff  filed 
an  affidavit  (under  the  11th  section  of  the  5  &  6  Vict, 
c.  122)  and  served  defendant  with  particulars  of  demand, 
amounting  to  104/.  18^.  5^d.y  with  a  notice  requiring 
immediate  payment  thereof  in  the  form  specified  in  the 
Bchedule  of  this  act  On  the  25th  of  April  the  defeodaitt 
was  summoned  to  appear  before  the  Court  of  Bankruptcy, 
which  summons  he  attended  on  the  2nd  of  May,  and  upon 
his  making  an  affidavit  under  the  12th  section,  that  he 
Verily  believed  that  he  had  a  good  defence  to  the  plaintiff's 
diemand  (a),  the  summons  was  dismissed,  with  costs.  The 
defendant  afterwards  pleaded  to  the  action  the  general 
issue,  and  a  set-off,  and  the  cause  was  tried  at  the  last 
Surrey  Assizes,  when  a  set-off  was  admitted  to  the  extent 
of  29iL,  and  the  plaintiff  obtained  a  verdict  for  74L  As.  %d. 
Hie  learned  Judge  granted  a  certificate  for  speedy 
execution,  and  on  the  27th  of  August  final  judgment  was 
ngned,  and  execution  issued,  under  which  the  debt  and 
costs  were  paid.  The  present  rule  was  moved  on  the  21st 
of  November. 

(a)  Sect.  12, enacts,  "Tbatupon  reduced  intowriting such  traderis 

tkiei  appearance  of  any  such  trader  hereby  required  to  sign,  and  the 

sotnmmoned  as  aforesaid  it  shall  same  is  thereupon  to  be  filed  in 

be  lawful  for  such  Ck>urt  to  re-  such  Ck)urt ;  and  it  shall  also  be 

giiira  such  trader  to  state  whether  lawful  for  such  Court  to  allow  such 

or  not  he  admits  the  demand  of  trader  upon  bis  said  appearance 

such  creditor    so  sworn    to    as  to  make  a  deposition  upon  oath, 

albresaid,  or  any  and  what  part  in  writing  under  his  hand,  to  be 

iherebf,  and  if  such  trader  shall  filed  in  such  Court,  in  the  form 

admit  such  demand  or  any  part  specified  in  the  said  schedule,  (B. 

thereof,  to  reduce  such  admission  No.  2),  that  he  verily  believes  he 

into  writing,  in  the  form  specified  has  a  good  defence  to  the  said  de- 

In  the  schedule  hereunto  annexed,  mand,  or  to  some  and  what  part 

CB.  No.  1),  and  auch  admission  so  thereof." 
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1847.  Lush  shewed  cause.     First,  the  application  is  too  I&te. 

S^TH       The  motion  ought  to  have  been  made  before  final  judgment, 
^     ^'  and  the  intended  application  to  this  Court  should  have  been 

urged  as  a  ground  for  the  Judge  not  granting  his  certificate 
for  speedy  execution.  [Parke^  B. — If  the  defendant  has 
a  right  to  make  the  present  application^  the  plaintiff  cannot 
deprive  him  of  that  right  by  signing  final  judgment]  At 
all  events,  the  rule  should  have  been  moved  within  the  first 
four  days  of  Michaelmas  Term.  The  1  Wm.  4,  c  7,  which 
authorizes  speedy  execution,  has  not  altered  the  practice  in 
this  respect  Baddley  v.  Oliver  (a)  decided  that  a  certificate 
for  speedy  execution  does  not  preclude  a  defendant  from 
applying  to  the  Court  above  to  enter  a  suggestion  to 
deprive  the  plaintiff  of  costs  under  a  Court  of  Requests^ 
Act,  provided  he  comes  to  the  Court  within  the  first  four 
days  of  the  ensuing  Term.  No  case  can  be  found  in  which 
an  application  of  this  natiure  has  been  allowed  after  the  first 
four  days  of  the  Term.  In  Garratt  v.  Babingt(»i  (J),  it  was 
held  that  the  defendant  was  in  time  for  entering  a  sugges- 
tion to  deprive  the  plaintiff  of  costs,  because  he  had  moved 
within  the  four  days  allowed  for  moving  for  a  new*  trial. 
Godson  V.  Lloyd  (c)  shews  that  such  an  application  must  be 
made  as  early  as  possible,  and  before  the  costs  are  taxed. 
The  case  of  Calvert  v.  Everard  (d)  decided,  that  after  final 
judgment  it  is  too  late  to  apply  to  the  Court  to  enter  a 
suggestion  under  a  Court  of  Requests'  Act  It  must  be 
conceded,  however,  that  there  is  no  express  authority  that 
a  party  is  bound  to  apply  within  the  four  days  where 
judgment  has  not  been  signed.  In  Hi/fpesley  v.  Layng  {e\ 
which  was  an  application  to  deprive  the  plaintiff  of  costs 
under  a  Court  of  ^Requests'  Act,  Bayley^  J.,  says,  ^^the 
cases  of  WatchJwm  v.  Cooky  and  Calvert  v.  Everard^  do 
not  establish  that  a  defendant  is  always  in  time  until  final 

(a)  1  Cr.  &  M.  219  J  S.  C.  1         (c)  4Dowl.  157. 
Dowl.  598.  (rf)  5*M.  &  S.  510. 

(6)  AntCy  vol.  1,  p.  820.  (e)  4  B.  Se  C.  863. 


.i! 


'^^  AtlArff'^Ei*,  Id'tict: 


jfl^nW^tiVtb'^y  tn^iiBly  d^ded'that  he  wte  clearly  too  Ikte 
aft»Jtodgtteii(i'''''C*icfif'^.  KtTiff{a)'AevrB,  that  an  applii 
AtMi  to^deprhhe  ^plaintiff  of  costs  under  the  Middlesex 
CtMidty  Cotin^''  Act,  ibust  be  made  before  final  judgment. 
'^'6etkM&fyi  the  ^dint  tftse  is  not  within  the  19th  section 
df  «i^  6  W  '6  Vidti '  c  1 2*.  That  enactment  is  h%hly  penal, 
arid  the  06iiHft'  ^iir  hot  Extend  its  provisions.  The  section 
rinlM  li^  'eion!(tril«d  wrt!h  sotne  qtralification.  It  cannot 
4t>iy'te'cate^  iiMS^bich'thte  party  sufnttoned  biakes  affidavit 
iUldi^thid'12t!i  Motion  that  he  has  ia  good  defiance  to  die 
dAn^a;)ibt  (hrit  iCQltit^itopIates  a  case  in  whitsh  th^  creditor 
dMftb^f^ibtieiM;  '  Neith^  can  the  ctecdon  apply  to  cades  ih 
whidi'the'lMd-ty  sdii^tnohed  admits  the  iiehiand,  for  thert^ 
thfe  MKdibi*  mittt  ^oter.  *  The  otdy  confttruction  which 
cHttbe  put  upon  the  section  is,  that  its  provisions  ar^ 
idteHded  to  meet  the  case  of  ft  bond  given  under  the  13th 
sMkm  (6),  which  is  analogous  to  bdl  under  the  43  Geo.  3, 
&  46,  &  2.    [The  Court  called  on 
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a)  2  Dowl.  593. 

5  Be  6  Vict  c.  122,  8.  13, 
eaiicCi,  '**  That  if  any  tuch  trader 
iQltainiiioDcd  Matoesaid  sliaU  not 
cf  pebefoKf  •uch  Court  at  the  time 
appointed  (having  no  lawful  impe* 
dltnentinade  known  to  and  proved 
to  the  aMsfaetion  of  the  €oiirt  at 
thf  fud  tiom.  fuid  all^'ed)^  or  if 
aiyr  aifcih  tp^djr,  i^pon  his  appear- 
ance to  such  summons  as  afore- 
iM,  &t  ^  kny  enlar^^menc  br 
w^^pntntHMiit  I  thereof  (as  the  caee 
m^f  ,be»),  9han  tefu^  to  adnyit 
tudi  demand,  and  shall  not  make 
a  diepoeition  in  the  form  herein- 
beJfeM'meiitleme^,  that  he  believes 
he  has  a  good  defence  to  such 
demand,  then  and  in  either  of  the 
said  cases,  if  such  trader  shall 
not,  within  fourteen  days  after 
personal  service  of  such   sum- 

voL.  rv'. 


mons,  or  within  such  enlarged 
time  as  may  be  granted  to  him 
in  that  behalf,  pay,  secure,  or 
compound  Hot  such  demand  la 

.  the  Refaction  of  euch  creditor^ 
or  enter  into  a  bond,  in  such  sum 

'  and  with  two  sufficient  sureties 
as  sudi  Court  shall  approver  of, 
to  pay  eueh  sum  as  shall  be  re* 
covered  in  any  action  which  shall 
have  been  brought  or  shall  there- 
alter  be  brought  for  the  recover- 
ing of  the  same,  together  with 
such  costs  as  shall  be  given  in 
such  action,  every  such  trader 
shall  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy  on 
the  fifteenth  day  after  service  of 
such  summons,  provided  a  fiat  in 
bankruptcy  shall  issue  against 
such  trader  within  two  months 
from  the  filing  of  such  affidavit." 

L  L  D,  &  U 
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1847.  tFarren  and  Hugh  Hill  to  support  the  rule.     This  is  not 

Smith       •  penal  but  a  remedial  statute,  and  the  plaintiff  should  not 
^     »•  have  proceeded  in  the  Court  of  Bankruptcy  unless  he  were 

clearly  entitled  so  to  do.  He  had  no  reasonable  or  probable 
cause  for  making  affidavit  that  the  defendant  was  indebted 
to  him  in  the  sum  of  104/.  18«.  5^,  since  the  set-off  was 
admitted  at  the  trial.  \_Aldersan,  6. —  Suppose  the  plaintiff 
had  made  an  affidavit  of  debt  for  the  balance  due>  and  the 
defendant  paid  that  amount,  and  afterwards  brought  an 
action  for  the  amount  of  his  set-off,  what  defence  would 
the  plaintiff  have  had  ?]  The  case  of  Dronefield  v.  Archer  (a) 
shews  that  where,  in  an  account  between  the  parties,  there 
are  items  clearly  due  on  both  sides,  it  is  an  arrest  without 
reasonable  or  probable  cause  within  the  43  Geo.  3,  c  46, 
s.  3,  if  the  plaintiff  arrests  and  holds  the  defendant  to  bail 
for  the  amount  due  to  him,  without  at  the  same  time  giving 
him  credit  for  the  items  clearly  due  on  the  other  side  of 
the  account  In  the  present  case  the  plaintiff  ought  not  to 
have  proceeded  in  bankruptcy,  or  he  should  have  claimed 
no  more  than  the  balance  which  was  subsequently  ascer^ 
tained  by  the  jury.  Where  there  are  mutual  dealings 
between  two  parties,  and  items  known  to  be  due  on  each 
side  of  the  account,  an  arrest  for  the  amount  of  one  side  of 
the  account,  without  deducting  what  is  due  on  the  other,  is 
malicious  and  without  probable  cause ;  Austin  v.  Debnam  ifl) ; 
Ashton  V.  Naull  (c) ;  Robinson  v.  tVhitehead  (rf).  [PoifocA, 
C.  B. — An  affidavit  of  debt  for  the  whole  demand,  without 
allowing  the  set-off,  would  not  subject  the  party  making  it 
to  an  indictment  for  perjury.  If  in  this  case  the  defendant 
had  not  pleaded  the  set-off,  the  plaintiff  would  have  reco- 
vered the  whole  demand.  He  has,  therefore,  sworn  truly. 
Under  the  statute,  when  the  parties  come  before  the  Court, 
the  debtor  is  to  say  whether  he  has  any  answer  to  the 

(a)  6  B.  &  A.  613;  S.  C.  1  D.  (c)  2  Dowl.  727;  S.  C.  3  M. 
&  R.  67.  &  Scott,  184. 

(b)  3  B.  &  C.  139;  S.  C.  4  D.  (rf)  6  Dowl.  292. 
&  R.  653. 
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claim,  and  he  may  say, — as  to  so  much  I  admit  the  debt,  1647* 
and  as  to  so  much  I  have  a  good  defence.  It  is  a  sort  of 
pleading  ore  tenus  before  the  commissioner.]  In  Higginson 
V.  Broadhurst  (a\  which  was  an  action  for  work  and 
labomr,  the  plaintiff,  by  his  particulars,  clumed  a  balance  of 
72L  Os.  Sd.i  and  filed  an  affidavit  of  debt  for  that  amount 
under  the  statute  in  question.  The  defendant  pleaded  a 
set-off,  and  the  cause  having  been  referred  to  an  arbitrator, 
the  defendant  abandoned  his  set-off,  and  rested  his  defence 
on  the  badness  of  the  work  and  materials.  The  arbitrator 
havii^  awarded  to  the  plaintiff  25L,  it  was  held  that  the 
defendant  was  not  entided  to  costs.  But  Pttrke,  B.,  there 
says,  ^  Had  it  not  be^n  for  the  conduct  of  the  defendant  in 
faistmcting  his  attorney  to  withdraw  the  plea  of  set>-off,  1 
should  have  doubted  whether  there  is  not  sufficient  to 
prove  a  want  of  probable  cause.^ 

Secondly,  the  application  is  in  time.  This  is  a  right 
given  to  a  party  by  statute  without  any  restriction  as  to 
time,  and  the  principle  of  the  case  of  fFatson  v.  Boyes  (&) 
will  apply  here.  [Pollock,  C.  Bi-^In  that  case  the  judgment 
was  not  complete.]  This  application  was  made  within  the 
Term  next  after  the  judgment,  and  that  is  a  reasonable 
time.  The  books  of  practice  contain  no  decisions  expressly 
in  point  There  is  one  class  of  cases  where  the  plaintiff 
is  not  entitled  to  sign  judgment  until  after  the  first  four 
days  of  the  next  Term ;  and  another  class  of  cases  where, 
by  reason  of  a  statutable  alteration  in  the  law,  the  Judge 
before  whom  the  cause  is  tried  may  authorize  judgment  to 
be  rigned  forthwith.  The  true  criterion  is,  to  ascertain 
whether  the  plaintiff's  position  has  been  altered  by  the 
defendant's  act.  In  BUgh  v.  Chadwicke  (c),  where  the  trial 
had  taken  place  in  Vacation,  but  the  costs  had  not  been 
taxed,  a  motion  to  deprive  the  plaintiff  of  costs,  made  on 

(a)  Ante,  vol.  I,  p.  490.  ante,  vol.  2,  p.  663. 

(*)  13  M.  &  W.  635;   S.  C.         (c)  1  WU.,Wol.  &  H.  31S. 
L  L  2 
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1847.       the  fifth  day  of  Term,  was  held  not  too  late.  [Alderson^  B. — 
^JJ^^    In  that  case  something  remained  to  be  done.] 


Tbmferlby. 


P0LLOCK9  C.  B. — ^This  is  an  application  under  the 
5  &  6  Vict  c  122*  (His  Lordship  then  stated  the  facts.) 
The  first  question  is  as  to  the  true  construction  of  that 
statute.  It  has  been  contended  that  this  statute  is  to  be 
construed  as  if  we  were  dealing  with  the  43  Geo.  3,  c.  46, 
commonly  called  Lord  Ellenborough's  Act,  and  other 
points  were  also  mooted,  as  to  which  the  Court  is  not 
prepared  to  give  judgment.  Whatever  opinion  I  enter- 
tain I  shall  abstain  from  expressing,  as  we  have  not  fully 
heard  Mr.  Lush's  argument  on  that  part  of  the  case. 
I  confine  my  opinion  to  the  question  as  to  whether  the 
appUcation  is  in  time,  and  on  that  ground  I  think  the 
rule  must  be  discharged.  Mr.  Hilly  in  the  course  of  his 
argument  admitted,  that  if  this  had  been  the  ordinaiy 
case  of  an  action  tried  at  the  assizes,  and  the  first  four  days 
of  the  ensuing  Term  had  been  allowed  to  elapse,  and  judge- 
ment was  signed,  and  the  costs  taxed,  the  application  would 
have  been  too  late.  There  is  no  doubt  that  is  sa  Then 
what  is  the  effect  of  the  Judge's  order  for  speedy  execution? 
It  is  true  it  takes  the  particular  case  entirely  out  of  the  class 
of  decisions  which  shew  that  the  party  must  come  to  the 
Court  before  judgment  is  signed.  Rut  what  is  the  spirit  of 
the  act  enabling  speedy  execution?  It  appears  to  me  to 
be  this — the  Judge  at  nisi  prius  gives  a  right  to  speedy 
execution — he  gives  that  right,  however,  not  conclusively, 
but  subject  to  an  application  to  the  Court  to  be  made 
within  the  first  four  days  of  the  ensuing  Term,  upon  any 
ground  upon  which  an  appUcation  can  be  made,  whether 
in  arrest  of  judgment,  or  for  a  new  trial  or  otherwise.  The 
present  case,  therefore,  being  one  in  which  the  judgment  is 
not  conclusive,  but  subject  to  be  questioned  in  this  Court 
within  the  first  four  days  of  Term,  the  defendant  had 
distinct  notice,  by  the  plaintiff's  taxation  of  costs,  that 


Tkmpbrliy. 
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Steps  were  being  taken  agunst  him;  nevertheless  he  1847. 
allowed  the  first  four  days  of  Term  to  pass  without  making  Smith 
any  application.  I  agree  with  a  remark  of  my  Brother 
Aldermmy  that  the  defendant  is  not  to  have  more  time  for 
applying  to  the  Court  to  set  aside  the  proceedings,  because 
the  Judge,  by  granting  speedy  execution,  has  thought  that 
he  ought  to  have  less  time.  It  is  said  that  this  is  a  positive 
right  to  have  the  costs  taxed  according  to  the  practice  of 
the  Court:  be  it  so;  then  the  motion  should  have  been 
made  within  the  first  four  days  of  Term,  and  on  that  ground 
I  think  that  the  rule  should  be  discharged. 

Parke,  B. — I  agree  that  the  rule  ought  to  be  discharged, 
on  the  ground  that  the  defendant  has  not  come  promptly 
to  the  Court,  and  I  should  think  also  on  the  other  ground, 
if  it  had  been  previously  decided  that  applications  of  this 
kind  must  be  made  within  the  first  four  days  of  Term.  It 
is  certainly  a  very  reasonable  and  safe  rule  to  lay  down, 
that  these  applications  should  be  made  within  that  period, 
and  my  only  hesitation  arose  firom  the  fact  that  I  do  not 
find  it  so  distinctly  laid  down  on  any  former  occasion. 
The  defendant  ought  certainly  to  have  applied  to  the  Court 
before  the  2 1st  of  November.  I  abstain  fi*om  giving  an 
opinion  upon  the  construction  of  the  act  of  Parliament, 
because  my  mind  is  not  made  up  as  to  the  point 

Alderson,  B. — I  am  of  the  same  opinion.  I  shall  say 
nothing  as  to  the  construction  of  the  act  of  Parliament, 
though  possibly  I  may  not  entertain  so  much  doubt  as  the 
other  Judges.  One  question  is  perfectly  clear,  namely,  that 
the  application  is  out  of  time.  I  do  not  mean  to  lay  down 
that  the  party  must  apply  within  the  four  days  imperatively, 
but  he  must  apply  before  judgment  is  signed  and  execution 
issued.  That  has  taken  place  here,  but  it  was  in  Vacation, 
80  that  the  defendant  could  not  apply  until  long  after. 
But  then  a  defendant  does  not  bring  himself  within  the 
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V. 


Tjuipsalit. 


1847.  spirit  of  the  act  of  Pariiament  which  entitles  him  to  set 
^Jjjy^  aside  the  judgment  and  execution,  unless  he  applies  within 
the  first  four  days  of  the  following  Term.  The  2nd  section 
of  the  1  Wm.  4,  a  7,  which  enables  a  Judge  to  grant  a 
certificate  for  speedy  execution,  enacts,  ^that  a  rule  (on 
judgment  may  be  given,  costs  taxed,  and  judgment  signed 
forthwith,  and  execution  may  be  issued  forthwith,  or  after- 
wards, according  to  the  terms  of  such  certificate,  on  any 
day  in  Vacation  or  Term."  In  this  case  the  judgment 
stands  on  the  same  footing  as  if  it  had  not  been  signed 
until  the  fifth  day  of  Term,  and  it  is  clear,  that  under  such 
circumstances  the  application  CQuld  not  be  made  after  the 
Judgment  was  signed. 

Platt,  B. — I  agree  with  my  Brother  Aldersan.  The 
present  case  accords  with  those  decided  in  the  Court  of 
Queen's  Bench*  Before  the  new  rules,  a  motion  in  arrest 
of  judgment  was  allowed  to  be  made  at  any  time  before 
judgment  was  given.  This  is  in  efiect  a  motion  in  arrest 
of  judgment,  and  the  application  is  too  late  if  it  be  made 
after  judgment  has  been  signed,  and  the  costs  taxed.  If  it 
were  not  so,  a  defendant  against  whom  a  Judge  had  granted 
speedy  execution,  would  have  a  greater  advantage  than  was 
intended  by  the  act  In  all  cases  of  speedy  execution,  the 
application  should  be  made  within  the  first  four  days  of  the 
ensuing  Term. 

Ri|le  dischaiged. 
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Harrison  v.  Watt. 

LIEBT  for  goods  sold  and  delivered,  money  lent,  money  To  debt  for 
had  and  received,  and  money  due  on  an  account  stated.         ^^y^at. 

Picas.  First,  except  as  to  the  sum  of  Ids.  parcel  of  the  *«•• ««  ^ 
moneys  in  the  declaration  mentioned,  nunquam  indebitatus,  pleaded,  except 

Secondly,  as  to  the  said  sum  of  I5s.  parcel,  &c.,  payment  parcel,  &e., 
into  Court  of  that  sum,  and  no  damages  ultra.  dcbted"  and 

The  plaintiff  joined  issue  on  the  first  plea;  and,  as  to  the  a'  to  the  said 

,  ,        Bum  of  15«. 

second,  took  the  sum  of  15«.  out  of  Court,  in  full  satis&ction  payment  into 
.nddi8cha,^.&c.  p;^,ti^^ 

The  issue  on  the  first  plea  was  tried,  and  a  verdict  found  ?^®  ^^  *^^ 
for  the  defendant  The  Master,  on  taxation,  allowed  the  accepted  the 
defendant  the  whole  costs  of  the  cause,  including  those  of  court.  The 
the  plea  of  payment  of  money  into  Court,  and  of  the  J^d®fJJi"d*fop 
replication  thereto ;  and  he  refused  to  allow  the  plaintiff  the  defendant. 

^  '  ,         .       ,       .  1  ^«W,  that  the 

any  costs  whatever.      The   plaintiff  baying   taken  out  a  plaintiff  was 
summons  to  review  the  Master's  taxation,  Rolfsy  B.,  made  ^y^^  ^^^g  ^, 
an  order  that  the  Master  should  review  his  taxation,  and  ^,*^°^y^^ 
allow  the  plaintiff  his  costs  on  the  replication  to  tlic  second  Court 
plea.      A  rule   nisi  was  obtained  to  rescind   this  order, 
against  which 

Baoill  shewed  cause.  The  question  turns  upon  the 
meaning  of  the  Reg.  Gen.,  Trin.  Term,  1  Vict.,  which 
provides,  that  "  the  plaintiff,  after  the  delivery  of  a  plea  of 
payment  of  money  into  Court,  shall  be  at  liberty  to  reply 
to  the  same,  by  accepting  the  sum  so  paid  into  Court  in 
full  satisfaction  and  discharge  of  the  cause  of  action  in 
respect  of  which  it  has  been  paid  in,  and  he  shall  be  at 
liberty  in  that  case  to  tax  his  costs  of  suit ;  and  in  case  of 
non  payment  thereof  within  forty-eight  hours,  to  sign  judg- 
ment for  his  costs  of  suit  so  taxed ;  or  the  plaintiff  may 
reply  ^  that  he  has  sustained  damages,' or  ^  that  the  defendant 
was  and  is  indebted  to  him,'  as  the  case  may  be,  ^  to  a  greater 
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Harriron 
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amonnt  than  the  said  sum ;'  and  in  the  event  of  an  iasne 
thereon  being  found  for  the  defendant,  the  defendant  shall 
be  entitled  to  judgment  and  his  costs  of  suit"  That  rule 
only  applies  to  cases  in  which  payment  is  pleaded  to  the 
whole  declaration,  and  the  plaintiff  replies  damage  ultra, 
and  that  issue  is  found  against  him.  Where  the  plea  is 
limited  to  part  of  the  plaintiff's  demand,  and  he  accepts 
the  sum  paid  into  Cotut  in  satisfaction  of  that  part,  and 
joins  issue  as  to  the  residue,  he  is,  at  all  events,  entitled  to 
costs  up  to  the  time  of  taking  the  money  out  of  Court, 
because  he  was  obliged  to  bring  his  action  fcx*  that  sum. 
The  very  point  has  been  decided  by  Jldersan,  R,  at 
Chambers  (a). 


(a)  The  case  here  alladed  to^ 
was  argned  at  Chambers  before 
Alderstm,  B.,  who  afterwards  de- 
livered the  following  jadgment : — 

'*  In  this  case  application  had 
been  made  to  review  the  Master's 
taxation.  It  was  an  action  of 
assumpsit  to  which  four  pleas 
had  been  pleaded;  first,  non 
assumpsit,  except  as  to  the  sum 
afterwards  paid  into  Court ; 
secondly,  payment;  thirdly,  set- 
off; and  fourthly,  payment  into 
Court  of  the  excepted  sum.  The 
plaintiff  takes  out  of  Court  that 
sum,  and  the  result  of  a  reference 
as  to  the  remainder  of  the  case  is, 
that  the  arbitrator  finds  that  the 
defendant  was  liable  to  the  plain- 
tiff in  respect  of  a  certain  ad- 
ditional sum  to  that  paid  into 
Court,  but  also  finds,  that  in 
respect  of  the  sums  paid  and  set- 
off, more  is  due  to  the  defendant 
than  the  amount  for  which  he 
was  originally  liable.  It  is  clear, 
therefore,  that  on  this  state  of 
facts,  the  defendant  is  entitle^  to 


have  the  issues  on  the  second  and 
third  pleas  entered  for  him,  and 
to  have  the  general  costs  of  the 
trial.  But  it  is  clear  on  the  other 
side,  that  the  plaintiff  is  entitled 
to  the  costs  of  the  first  issue, 
which  must  be  deducted  from  the 
defendant's  costs.  As  to  the  costs 
of  the  last  plea,  I  am  also  of 
opinion  that  the  plaintiff  is  also 
entitled  to  them  to  be  deducted 
in  like  manner.  The  plaintiff  was 
right  in  bringing  his  action  for 
part  of  his  demand,  and  till  the 
defendant  paid  the  money  into 
Court,  would  have  been  entitled 
to  recover  it.  The  policy  of  the 
new  rules  was  to  make  each  party 
pay  costs  in  respect  of  those  parts 
of  the  case  in  which  he  was  wrong. 
Then  the  defendant  was  wrong 
as  to  one  part  of  the  plaintiff's 
demand,  and  ought  to  pay  the 
costs  occasioned  to  the  plaintiff 
by  not  having  paid  it  before  action 
bronght.  The  words  of  the  rule 
embrace  this  case,  and  the  reason 
of  the  rule  goes  with  it.    He  is 
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S.  Temple^  in  support  of  the  rule.  The  Masters  state  1847. 
that  the  taxation  is  in  accordance  with  the  universal 
practice,  and  the  case  of  Cauty  v.  Chfll  (a)  is  an  authority 
in  support  of  it  There  Tindal,  C.  J.,  says,  "I  thbk  the 
meaning  of  the  rule  must  be  that  the  plaintiff  shall  be 
entitled  to  tax  his  costs  only  where  the  money  is  accepted 
in  satisfiiction  of  the  whole  demand;  and  not  where  there 
are  other  issues  upon  which  the  parties  are  proceeding  to 
trial"  [PoUock,  C.  B.— All  that  the  Court  decided  in  that 
case  was,  that  the  plaintiff  could  not  tax  his  costs  upon  the 
plea  of  payment  into  Court  before  the  other  issues  were 
disposed  of.  Parke,  B. — If  the  judgment  of  Tindal,  C.  J., 
be  understood  with  reference  to  the  facts  of  the  case,  it  is 
perfectly  right,  because  there  the  plaintiff  had  taxed  the 
whole  costs  of  suit,  no  one  attending  the  taxation  on  behalf 
of  the  defendant  Piatt,  B.— The  case  of  Goodee  v.  Gold- 
smith  {b)  seems  precisely  in  point:  there  to  assumpsit  for 
money  had  and  received,  the  defendant  pleaded  as  to  all 
except  SL  5s.  non  assumpsit ;  as  to  all  except  SL  5s.  a  set- 
off; and  as  to  3/.  5s.  payment  of  that  sum  into  Court 
The  plaintiff,  by  his  replication,  admitted  the  set-off,  and 
replied  that  he  would  not  further  prosecute  his  suit,  except 
as  to  the  3/.  5s.,  and  took  that  sum  out  of  Court ;  and  it 
was  held,  that  he  was  entitled  to  costs  as  to  that  part  of  the 
cause  of  action  in  respect  of  which  the  money  was  paid  into 
Court.]  In  that  case  the  plaintiff  abandoned  his  cause  of 
action  on  the  general  issue  and  the  set-off,  and  the  Court 
thoi]^ht  that  his  replication  amounted  in  effect  to  a  nolle 
prosequi. 

Pollock,  C.  B. — The  rule  must  be  discharged  with  costs. 

therefore    entitled   to    so    much  generally,  it  would    have    been 

costs  as  have  been  named,  owing  otherwise." 

to  it  being  included  in  the  de-  (a)  4  M.  &  6.  907;    S.  C.  5 

claration  and  in  the  replication,  Scott,  N.  R.  907* 

and  the  expense  of  taking  the  (6)  2  M.  &  W.  202 ;  S.  C.  5 

money  out  of  Court.     If,  indeed,  Dowl.  28S. 

the    money  had    been    paid    in 
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The  present  case  is  precisely  the  same  as  that  before  my 
Brother  AldersoHf  with  whose  judgment  I  entirely  concur. 
In  addition  there  is  the  case  of  Goodee  v.  GoldsmUh.  (a), 
which  has  been  referred  to  by  my  Brother  Flatt 


Pabke,  B. — The  plaintiff  is  entitled  to  all  the  costs 
relating  to  the  I5«.  paid  into  Court;  but  he  must  pay  costs 
as  to  the  residue  of  the  proceedings.  Under  the  old  prac- 
tice, this  case  would  not  have  presented  any  difficulty ;  for 
the  money  paid  into  Court  would  have  been  struck  out  of 
the  declaration,  and  if  the  plaintiff  had  gone  on  for  the 
rest,  it  would  have  been  at  the  peril  of  costs. 

Aldebson,  B. — I  think  the  case  of  Goodee  v.  GoldsmUh 
puts  the  defendant  out  of  Court.  The  plaintiff  ought  to 
have  his  costs  on  that  part  of  the  record  on  which  he  has 
succeeded,  and  pay  them  where  he  has  failed. 


Platt,  B.,  concurred. 


Rule  discharged  with  costs. 


(a)  2  M.  &  W.  202 ;  S.  C.  5  Dowl.  288. 


Tattersall  v.  Parkinson. 

Toadecltra-     ASSUMPSIT  by  indorsee  against  indorser  of  a  bill  of 

a  wuT?ii°t°^  exchange  for  26i  13«.  2d.     There  was  also  a  count  stating 

bill  of  ex-         that  the  defendant  was  indebted  to  the  plaintiff  in  30£  for 
change  for  ^ 

'i^  13<.  2d:,     money  lent,  and  money  due  on  an  account  stated. 

and  also  an 

indebitatus 

count  for  3()/.,the  defendant  pleaded  (amongst  other  pleas)  as  to  10/.  9«.  \d.  parcel  of  tbo 

sum  in  the  first  count,  and  also  as  to  \0L  9«.  \d,  parcel  of  the  sum  in  the  second  count; 

payment  into  Court  of  11/.,  and  no  damages  ultra. 

Held  bad  on  special  demurrer,  as  payment  of  a  smaller  sum  is  no  satisfaction  of  a  greater. 

SembUt  that  where  there  is  a  count  on  a  bill  of  exchange,  and  also  a  count  for  the  con- 
sideration, a  plea  of  payment  into  Court  should  state  that  the  bill  was  given  on  account  of  the 
debt  in  the  second  count,  and  then  plead  payment  into  Court  of  the  amount  of  the  biU  and 
iqterctt. 
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Pleas.     Rret,  except  as  to  the  sum  of  lOi  9*.  li  parcel        1847. 
of  the  sum  in  the  last  count  mentioned,  non  assumpsit  T^i^mtaZiLL 

Secondly,  except  as  to  the  sum  of  lOiL  9^  IdL  parcel  of    _     «• 
the  sum  in  the  first  count  mentioned,  and  also  except  as  to 
the  sum  of  lOiL  9s.  Id.  parcel  of  the  sum  in  the  last  count 
mentioned,  payment  before  action. 

Thirdly,  to  the  same  sums  a  set-oflP. 

Lastly,  as  to  lOiL  9s.  Id.  parcel  of  the  sum  in  the  said 
fint  count,  and  also  as  lOL  9s.  Id  parcel  of  the  sum  in  the 
said  second  count,  payment  into  Court  of  IIL,  and  that 
the  plaintiff  has  not  sustained  damage  to  a  greater  amount 
than  112L  in  respect  of  the  causes  of  action  in  this  plea 
mentioned. 

Special  demurrer  to  the  last  plea,  assigning  for  causes, 
that  although  the  said  last  plea  is  pleaded  to  and  professes 
to  answer  two  separate  and  distinct  sums  of  money  of 
lOL  9s.  Id.  each,  amounting  in  the  whole  to  20L  IBs.  2d.f 
nevertheless  the  defendant  has  pleaded  payment  into  Court 
of  112.  only,  which  constitutes  an  answer  to  part  only  (^ 
the  said  two  sums:  also  that  the  plea  is  inconsistent  and 
repugnant  in  this,  to  wit,  that  although  the  defendant,  in 
the  introductory  part  of  his  said  last  plea,  admits  the 
plaintiff  to  have  sustained  damages  to  the  amount  of 
202.  ISs.  2d.,  yet  the  defendant,  in  the  concluding  part  of 
the  said  last  plea,  alleges  that  the  plaintiff  has  not  sustained 
damages  to  a  greater  amount  than  112L  in  respect  of  the 
causes  of  action  in  the  introductory  part  of  that  plea  men- 
tioned: also  that  if  the  said  sum  of  112.  is  to  be  taken  as  a 
payment  of  the  said  .sum  of  102.  9s.  Id.  in  the  last  count  of 
the  said  declaration,  that  then  and  in  such  case  the  said 
last  plea  amQunts  to  a  plea  of  the  general  issue  as  to 
part  of  the  said  sum  of  lOL  9s.  Id.  in  the  first  count  of 
the  said  declaration,  which  is  forbidden  by  the  rule  of 
Court 

GardoUf  in  support  of  the  demurrer.     The  plea  is  bad 
on    the   grounds    assigaed    for    special    demurrer*      In 


PAmKlNSON. 
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1847.  PhmeTs  case  {a\  *'  it  was  resolved  by  the  whole  Court,  that 
j][^^^g^Jj^  payment  of  a  lesser  sum  on  the  day  in  satisfaction  of  a 
greater,  cannot  be  any  satis&ction  for  the  whole,  because 
it  appears  to  the  Judges  that  by  no  possibility,  a  lesser  sum 
can  be  a  satisfaction  to  the  plaintiff  for  a  greater  sum." 
That  doctrine  has  ever  since  been  recognized  and  acted 
upon.  It  is  true,  that  in  the  recent  case  of  Sibree  v. 
Tripp  (ft),  this  Court  considered  that  the  case  of  Cumber  v. 
Wane  (c)  could  not  be  supported  to  its  full  extent,  but  at 
the  same  time  they  admitted,  that  if  the  claim  be  a 
liquidated  and  ascertained  sum,  payment  of  part  cannot  be 
a  satis&ction  of  the  whole.  In  Down  v.  Hatcher  {d)  it  was 
held,  that  a  plea  alleging  the  acceptance  of  a  less  sum  in 
satisfaction  of  a  greater,  was  bad  even  after  verdict,  and 
that  the  plaintiff  was  entitled  to  judgment  non  obstante 
veredicto.  That  case  has  been  subsequently  acted  on  in 
the  case  of  Todd  v.  Stuart  (e).  Upon  the  same  principle 
the  tender  of  a  smaller  sum  is  no  answer  to  an  action  for 
a  greater;  a  fortiori,  the  mere  payment  into  Court  of  a 
smaller  sum  cannot  be  an  answer  to  a  larger  sum  admitted 
to  be  due.  The  plea  professes  to  answer  two  distinct  sums, 
amounting  to  20L  ISs.  2d.,  but  it  in  fact  answers  a  portion 
only.  Arnold  v.  Burgin  {/),  and  Thomas  v.  Heathom  {g\ 
are  also  in  point  Secondly,  the  plea  is  inconsistent  and 
repugnant,  for  it  confesses  that  the  plaintiff  has  sustained 
damage  to  an  amount  at  least  of  26iL  13«.  2dL,  and  yet  it 
alleges  that  he  has  not  sustained  a  greater  damage  than  IR 
Where  a  defendant  pleaded  as  to  portions  of  the  sums 
named  in  different  counts,  amounting  in  all,  on  the  fsice  of 
the  plea,  to  114^  14«.  8dL,  a  set-off  of  572.  Is.  4dl,  and 
alleged  that  the  latter  sum  equalled  the  damages  sustained 
by  the  non  performance  of  the  promises,  so  far  as  they 

(a)  5  Rep.  117.  (e)  14  Law  Joar.  Q.  B.  150. 

(6)  16  M.  &  W.  23.  (/)  6  M.  &  W.  281 ;  S.  C.  8 

(c)  1  Stra.  426.  Dowl.  247. 

(*  10  A.  &  E.  121 ;  S.  C.  2  P.         ig)  2  B.  &  C.  477;  S.  C.  3  D. 
&  D.  292.  &  R.  647. 
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related  to  the  sams  to  which  that  plea  was  pleaded,  it  was  1847. 
held,  on  special  demurrer,  that  the  plea  was  bad,  for  TAxrBiisALL 
pleading  a  smaller  claim  as  an  answer  to  a  larger ;  Mee  v. 
Tomtimon  (a).  Fischer  v.  Aide  (i),  is  also  in  &vour  of  this 
▼iew.  Lastly,  if  the  11/L  is  to  be  appropriated  to  one  of 
the  sums  of  \0l  9«.  Id.  then  there  is  only  10«.  \\d.  to  be 
applied  to  the  other,  and  part  of  that  sum  remains  un- 
answered, except  by  an  argumentative  denial  of  its  ever 
having  existed,  which  amounts  to  the  general  issue,  and  is, 
consequently,  bad  in  this  case,  the  first  count  being  on  a 
lull  of  exchange. 

Hugh  HiU^  contra.  The  plea  is  in  accordance  with  the 
form  prescribed  by  the  rule  of  Court  It  is  not  necessary 
to  state  in  the  plea  how  much  is  paid  into  Court  upon  each 
count,  and,  even  if  it  were,  that  objection  is  not  raised  by 
this  demurrer.  The  sum  paid  into  Court  is  sufficient  to 
cover  the  sum  excepted  from  the  bill  of  exchange,  conse- 
quently the  plea,  by  denying  damages  ultra,  affords  an 
answer  to  the  last  count,  which  being  an  indebitatus  count, 
the  amount  stated  in  it  is  immaterial.  There  is  no  other 
mode  of  pleading  payment  into  Court  where  the  indebitatus 
count  is  for  the  same  sum,  which  is  the  consideration  for 
the  bill  In  such  case  there  must  always  be  two  sums  to 
which  the  plea  applies,  and  the  amount  paid  into  Court 
moat  necessarily  be  less  than  those  two  sums,  since  the 
plaintiff  cannot  recover  both  the  amount  of  the  bill,  and 
also  the  consideration  for  it  Here,  there  would  be  no 
ioconmstency  in  the  jury  finding  that  the  plaintiff  had  not 
sustained  damage  to  a  greater  amount  than  lliL  in  respect 
of  the  causes  of  action  mentioned  in  the  plea.  The  question 
as  to  the  proper  mode  of  pleading  payment  into  Court 
where  the  declaration  contains  a  count  on  a  bill  of  exchange, 
and  also  an  indebitatus  count,  was  nused  in  Jourdcdn  v. 


(a)  4  A.  &  E.  262 ;  S.  C.  5  N.  &  M.  624. 
(6)  3  M.  &  W.  486 ;  S.  C.  6  Dowl.  594. 
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1847.       Johmcny  but  not  decided.     The  case  of  Mee  v.  TomUmak 
j][^^Jj2IirL    ^^^^  ^^^^^  overruled  by  Marshall  v.   Whkmde  (a),  and  in 
«'•  Bright  v.  Beard  {b)y  Lord  Denmariy  C.  J.,  said,  that  **No 

case  was  ever  more  completely  overruled." 

Crordon,  in  reply.  The  rule  of  Court  contains  a  blank 
for  the  amount  of  the  sum  to  be  paid  into  Court,  which  at 
least  ought  to  equal  the  amount  to  which  it  is  pleaded. 
In  this  case  there  would  have  been  no  difficulty  in  averring 
that  the  indebitatus  count  was  for  the  consideration  of  the 
bill,  and  then  paying  the  money  into  Court  in  respect  of  one 
sum  only.  Mee  v.  Tomlinson  (c)  was  overruled  on  another 
point.  Perhaps  this  objection  might  be  cured  by  verdict, 
but  the  plea  is  clearly  bad  on  special  demurrer. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  Was  delivered  by 
Parke,  R — This  case  was  argued  on  the  last  day  of  the 
sittings  after  Hilary  Term,  before  myself  and  my  Brother 
PlatL  The  declaration  was  in  assumpsit  against  the  second 
indorser  of  a  bill  for  26/L  13^.  2d.  The  first  count  was  on 
the  bill ;  the  second  count  for  30iL  for  money  lent  and  on 
an  account  stated.  The  defendant,  as  to  the  last  count, 
except  \0L  9$.  Icf.,  pleaded  non  assumpsit;  and  as  to  the 
whole  declaration,  except  10/L  9s.  \d,  parcel  of  the  first 
count,  and  lOiL  9s.  \d.  parcel  of  the  last  count,  pleaded 
payment  before  action,  and  also  a  set-ofil  And  as  to  the 
\0l  9s.  \d.  parcel  of  the  first,  and  10/.  9s.  \d.  parcel  of  the 
last  count,  payment  into  Court  of  11/.  in  the  usual  form. 

To  this  there  was  a  special  demurrer,  assigning  several 
causes.  The  case  ofJaurdain  v.  Johtisan  (c/),  and  the  other 
authorities  cited  by  Mr.  HOI  for  the  defendant,  decide  that 

(a)  1   M.  &  W.  188;  S.  C.  4  (c)  4  A.  &  £.  262;  S.  C.  5  N. 

Dowl.  766.  &  M.  624. 

ib)  4  Q.  B.  837 ;  S.  C.  1  D.  (d)  2  C,  M.  &  R.  564. 
&  M.  35. 
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the  plea  of  payment  into  Court  may  be  made,  generally  1847. 
speaking,  as  to  part  of  several  counts,  without  stating  how  1  v"-^ 
much  is  paid  in  on  each.  There  is,  therefore,  no  available 
objection  in  this  case  on  that  ground ;  but  where  one  of  the 
counts  is  on  a  bill  of  exchange,  the  difficulty  arises  which 
was  pointed  out  in  JaurcUnn  v.  Johmon,  but  not  decided, 
viz.,  that  if  less  than  the  amount  of  the  bill  of  exchange 
should  be  considered  as  paid  in  on  that  count,  the  plea 
would  be  bad,  for  if  it  admitted  the  bill,  it  admitted  prim& 
fiude  the  precise  sum  to  be  due  on  it,  and  less  than  that 
would  not  satisfy  it;  or,  if  it  should  be  considered  in  the 
natare  of  a  plea  of  non  assumpsit  to  the  remainder,  the 
new  rules  forbid  such  a  plea,  and  the  record  would  contain 
no  proper  answer  to  the  residue,  unless  there  was  an  aHe*" 
gation  of  some  special  ground  of  defence  as  part  payment^ 
or  fidlure  of  consideration  as  to  part ;  and  we  do  not  see 
how  this  objection  can  be  surmounted,  if  the  demurrer 
properly  raises  it ;  and  we  think  it  does.  Again,  if  the  sum 
of  lOiL  9«.  Idl  is  to  be  ascribed  to  the  first  count,  the  sum 
of  lOf.  Wd.  only  must  be  applied  to  the  last  count,  and  it 
is  aigued,  and  with  great  weight,  that  less  than  the  whole 
admitted  sum  cannot  be  paid  into  Court  in  satisfaction  of  it. 
There  are  no  doubt  very  great  difficulties  in  adapting 
the  new  rule  as  to  payment  of  money  into  Court  to  practice 
in  some  cases;  and  they  were  probably  not  foreseen  in 
framing  the  rule,  the  object  of  which  was  to  avoid  the 
trouble  and  expense  of  proving  payment  into  Court  in  the 
old  way,  by  supplying  a  ready  mode  of  obtaining  the  same 
object  by  a  statement  on  the  record*  One  of  these  diffi« 
cnlties  arises  from  the  form  of  a  count  in  indebitatus 
assumpsit  In  this  form,  which  has  been  adopted  for  the 
sake  of  convenience  (as  it  would  be  impossible  to  declare 
on  each  separate  contract  without  great  prolixity  of 
pleading)  each  count  may  be  interpreted  to  mean  that  the 
defendant  is  indebted  to  the  plaintiff  in  the  sum  mentioned, 
either  on  one  contract  to  pay  that  precise  sum,  or  on  one 
contract  on  a  quantum  meruit,  which  has  resulted  in  a  debt 
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1847.       which  the  plaintiff  estimates  at  that  amount,  or  on  several 

f^^^^^l^^j^   different  contracts  for  different  precise  sums,  or  each  on  a 

^     *•  quantum  meruit  or  on  some  for  a  sum  certain,  and  some 

Paekinboh.     ^  .  ,  .  1 

on  a  quantum  meruit,  together  amounting  to  the  sum 

claimed. 

The  variety  of  meanings  which  the  comprehensive  alle- 
gations of  a  debt  in  such  a  count  is  capable  of  bearing, 
creates  a  considerable  difficulty  in  specially  pleading  to  it, 
and  particularly  in  the  payment  of  money  into  Court  If 
a  smaller  sum  is  paid  on  such  a  declaration  than  the  sum 
claimed,  the  plea  admits  that  the  sum  claimed  is  due  on 
one  or  more  contracts  for  liquidated  or  unliquidated 
amounts.  If  unliquidated,  there  is  no  difficulty  in  paying 
in  a  smaller  sum  than  the  amount  claimed,  for  then  the 
defendant  may  truly  say  that  the  plaintiff  has  not  sustained 
greater  damage  than  the  sum  paid  into  Court.  But  if  the 
sum  admitted  is  liquidated,  or  is  an  aggregate  of  liquidated 
sums,  how  can  the  plaintiff  have  sustained  less  damage  than 
the  liquidated  amount  in  respect  of  the  demand  for  that 
sum  ?  The  Court  of  Queen's  Bench  has  already  decided 
that  a  plea  of  accord  and  satisfaction  by  a  less  sum  to  a 
general  declaration  in  indebitatus  assumpdt  for  a  larger 
sum,  is  bad  even  after  verdict;  Dawn  v.  Hatcher  (a). 

These  considerations  lead  us  to  the  conclusion  that  the 
form  of  pleading  payment  of  a  less  sum  of  money  into 
Court  than  the  sum  pleaded  to,  with  no  answer  to  the 
difference  except  that  no  more  damages  have  been  sus- 
tained, is  objectionable ;  and  that  there  is  good  reason  for 
saying  that  the  ordinary  practice  of  pleading  the  payment 
of  money  into  Court  to  so  much  of  the  declaration  as  is 
equal  to  the  amount  paid  in,  is  the  best  that  can  be  adopted 
On  these  grounds  also,  we  think  the  plea  in  its  present  foim 
is  bad.  Mr.  HiU  argues  that  there  is  no  other  way  than 
this  when  the  indebitatus  count  is  really  for  the  sum  whid 
is  the  consideration  of  the  bill.     Certainly  there  most  b 

(a)  10  A.  &  £.  121. 
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some  mode  of  pleading  applicable  to  such  a  case,  for  without        1 847. 

doubt  the  plaintiff  cannot  recover  both  the  amount  of  the    ^^[^^JI^^l 

bill  on  the  count  on  the  bill,  and  the  amount  of  the  con- 

rideration  on  the  indebitatus  count ;  but  it  is  not  necessary 

fi>r  us  to  decide  in  what  form  such  a  plea  ought  to  be. 

Probably  it  would  be  suflScient  to  plead  to  both  counts 

that  the  bill  was  given  on  account  of  the  debt  in  the 

second  count*  and  then  to  plead  payment  into  Court  of 

the  amount  of  the  bill  and  interest.    The  plea  in  its  present 

form  is  bad,  but  the  defendant  may  amend  on  the  usual 

terms. 

Rule  accordingly. 


Carter  v.  Flower. 

Assumpsit.     The   declaration    stated,   that  on,   &c.,  In  an  action 
6.  Tafirey  and  R.  Kean  made  their  joint  and  several  pro-  a^^t?^ 


:  in- 


miflsory  note  in  writing,  and  thereby  jointly  and  severally  doner  of  a 

J  o»  J   J  J  J    promissory 

promised  to  pay  to  certain  persons  therein  described  as  note,  tho 
Messrs.  Becke  and  Flower,  or  order,  190il  for  value  re-  alleged  that 
ceived,   with  interest  thereon  at  the  rate,  &c.,   by   the  Smf  when^the 
foUowinir  instalments,  that  is   to  say,  20£,  with  interest  note  was  made, 

nor  aiterwardSf 

thereon,  on  the  15th  of  July,  1844,  and  the  like  sums  of  and  before  it 
201,  with  interest,  on  the  15th  of  January,  and  15th  of  nor  when  It* 
July,  1845,  and  in  every  succeeding  year  until  the  whole  ^j^®  ^^* 
of  the  sum  of  190£  and  interest  should  be  paid.  And  the  sentment  for 
said  Messrs.  Becke  and  Flower  then  indorsed  the  said  note  the  maker  or 
to  the  defendant,  who  then  indorsed  the  same  to  the  effe^'i^f  tbe^ 
pUuntiff.  And  although  the  period  for  payment  of  the  defendwitin 
first  five  instalments  respectively  on  the  said  note  had  nor  was  there 
elapsed  before  the   commencement  of  this  suit,  and  the  j^onor^vJue 

for  the  making 
of  the  note,  or 
for  the  payment  thereof,  or  for  the  indorsement  by  the  payee  to  the  defendant ;  and  that  the 
di^endant  had  not  sustained  any  damage  by  reason  of  nis  not  having  had  notice  of  the  non 
payment  of  the  note :  HM  bad  on  special  demurrer,  as  it  was  consistent  with  the  averments  in 
the  declaration  that  the  note  might  have  been  indorsed  by  the  defendant  for  the  accommodation 
of  a  prior  party,  or  some  third  person ;  in  which  case  the  defendant  woald  be  entitled  to  notice 

of  r  * 
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1847.        four  first  instalments  on  the  said  note,  together  with  interest 
— V— ^ 

Carter 


^'^T""^    according  to  the  tenor  and  effect  thereof,  were  duly  paid 


Flower. 


and  satisfied,  yet  the  said  G.  Taffrey  and  R.  Kean  did  not, 
nor  did  either  of  them,  pay  the  fifth  instalment  due  upon 
the  said  note,  or  the  interest  upon  the  same,  or  any  part 
thereof,  although  the  said  note  was  duly  presented  for 
payment  thereof,  to  wit,  on,  &c.  And  the  plaintiff  avers, 
that  neither  at  the  time  when  the  said  note  was  made,  nor 
at  any  time  afterwards,  and  before  the  said  instalments  in 
the  said  note  specified,  or  any  or  either  of  them  became 
due,  nor  at  the  time  when  the  same  became  due  and  the 
said  note  was  so  presented  for  payment  thereof  as  aforesaid, 
had  they,  the  said  G.  Taffrey  and  R.  Kean,  or  either  of 
them,  nor  had  the  said  Messrs.  Becke  and  Flower,  or  either 
of  them,  at  the  said  several  times  or  either  of  them,  or 
during  any  part  of  the  time  aforesaid,  in  their  or  his  hands, 
any  effects  of  the  said  defendant,  nor  was  there  any  consi- 
deration or  value  for  the  making  of  the  said  note,  or  for  the 
payment  thereof  or  any  part  thereof,  or  for  the  indorsement 
of  the  said  note  by  the  said  Messrs.  Becke  and  Flower  to 
the  defendant,  nor  hath  the  defendant  sustained  any  damage 
by  reason  of  his  not  having  had  notice  of  the  non-payment 
of  the  said  fifth  instalment  and  interest  as  aforesaid.  And 
thereupon  the  defendant,  in  consideration  of  the  premises, 
promised  the  plaintiff  to  pay  him  the  amount  of  the  said 
fifth  instalment  and  interest     Breach, — non-payment. 

Special  demurrer,  assigning  for  causes,  (amongst  others,) 
that  it  is  not  alleged  that  the  defendant  had  notice  of  the 
non-payment  of  the  said  fifth  instalment;  and  inasmuch  as 
a  second  or  other  subsequent  indorser  of  a  promissory  note 
is  in  all  cases  entitled  to  due  notice  of  the  non-payment 
thereof,  no  sufficient  excuse  for  want  of  such  notice  could 
be  averred:  that  it  is  consistent  with  every  averment  in 
the  declaration  that  the  defendant  indorsed  the  note  for 
the  accommodation  of  some  of  the  other  parties  thereto, 
and  without  value  or  consideration  for  the  indorsement,  in 
which  case  it  would  be  immaterial  whether  the  other  parties 
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to  the  note,  or  any  of  them,  had  or  had  not  any  effects  of 
the  defendant  in  their  hands. 

ESmBf  in  support  of  the  demurrer.  The  allegation  in 
excuse  for  want  of  notice  is  insufficient,  first,  in  omitting 
to  shew  that  no  effects  of  the  defendant  came  to  the  hands 
of  the  maker  of  the  note  after  default  in  payment  of  the 
fifth  instalment,  and  secondly,  in  not  shewing  that  the 
defendant  did  not  indorse  for  the  accommodation  of  the 
prior  partie&  Bicierdike  v.  Bolbnan  (a)  decided,  that  no 
notice  of  dishonoiu:  need  be  given  to  the  drawer  when  he 
has  no  effects  in  the  hands  of  the  drawee.  That  rule 
proceeds  upon  the  ground,  that  it  is  fraudulent  in  a  party 
to  draw  a  bill  upon  a  person  in  whose  hands  he  has  no 
efiects,  and  when  he  must  consequently  be  fiiUy  aware 
that  the  bill  would  not  be  paid.  The  case  oi  Bickerdihe  v. 
BoOmant  however,  does  not  apply  to  the  case  of  subsequent 
parties  to  a  bill,  but  only  where  the  drawer  has  no  effects  in 
the  hands  of  the  drawee. 

Needhanif  contra.  In  Fitzgerald  v.  Williams  (ft),  which 
was  an  action  by  indorsee  against  drawer  of  a  bill,  the 
averment  of  excuse  was,  that  the  defendant  had  no  funds 
in  the  hands  of  the  acceptor,  nor  had  he  sustained  any 
damage  by  want  of  notice ;  the  defendant  pleaded  that  he 
had  sustained  damage,  because  the  acceptor  had  promised 
him  to  provide  for  the  bill ;  and  it  was  held,  that  it  was 
not  incumbent  on  the  plaintiff  to  prove  that  the  defendant 
had  not  sustained  damage.  So  here  it  is  sufficient  for  the 
plaintiff  to  allege  a  prima  facie  excuse  for  want  of  notice, 
and  the  defendant  must  answer  that  by  shewing  that  he 
has  sustained  damage  in  a  particular  way.  The  issue  will 
then  lie  on  the  proper  party.  In  Kemble  v.  MilU  (c),  it 
held  sufficient  excuse  for  want  of  notice  of  dishonour  of 


(tf)  1 T.  R.  405.  cc)  I  M.  &  G.  767 ;  S.  C.  a 

(6)  6  Bing.  N.  C.  6S  ;   S.  C.  Scott,  N.  R.  121 ;  9  Dowl.  446. 
S  ScoCt,  371. 
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1847.  a  cheque,  to  allege  that  the  banker  had  no  effects  of  the 
drawer,  and  had  received  no  consideration  for  payment  of 
the  cheque,  and  that  the  defendant  had  sustidned  no 
damages  by  reason  of  his  having  no  notice  of  dishonour. 
He  also  cited  De  Berdt  v.  Atkinson  (a);  Carney  v.  Da 
Cogta  (b)\  Wahoyn  v.  St.  Quintin  (c);  Sissan  v.  TomUn- 
son  (d) ;  Smith  v.  Bechet  {e) ;  Brawn  v.  Maffey  (/) ;  Norton 
V.  Pickering  {g). 

Kimey  in  reply,  cited  Leach  v.  Hewitt  (A),  and  CrOodaU  v. 
DoUey  (i). 

Cur.  adv.  wJL 

The  judgment  of  the  Court  was  delivered  by 

Parke,  B. — This  case  was  argued  before  my  Brother 
Piatt  and  myself  at  the  last  day  of  the  sittings  after  Hilary 
Term.  The  question  was,  whether  the  allegation  of  tiM 
reasons  for  not  giving  notice  to  the  last  indorser  of  a  note, 
of  the  dishonour  by  the  maker,  was  sufficient  on  special 
demurrer.     (His  Lordship  then  stated  the  pleadings.) 

By  the  law  of  England,  differing  from  the  old  law  6 
France,  it  was  necessary  to  give  notice  of  dishonour  t 
other  parties,  on  the  non-acceptance  of  a  bill,  or  non-paymei 
of  a  bill  or  note  by  the  drawer  or  maker. 

The  case  otBickerdike  v.  Bollman  (A)  made  the  first  exof 
tion,  which  has  given  rise  to  many  questions  since.     T 
decision  has  been  oflen  reluctantly  acquiesced  in,  and 
cannot  help  conciuring  in  the  opinion  of  Lord  Tenterde 
Cory  V.  Scatt  (/),  who  says  he  always  regretted  it,  bee 
it   introduced   nice   distinctions   into  the  law,  instea 
adhering  to  a  plain  and  intelligible  rule.     We  are,  how 

(a)  2  H.  Bl.  336.  (f)  16  East,  216. 

(6)  1  Esp.  301.  (g)  8  B.  &  C.  610;  S.  C 

(c)  1  B.  &  P.  662 ;  S.  C.  2  Esp.      &  R.  23. 
616.  (A)  4  Taunt.  731. 

(d)  Cited  in  Sel.  N.  P.  337,         CO  1  T.  R.  712. 
10th  ed.  ik)  Ibid.  405. 

(c)  13  East,  187.  (/)  3  B.  &  A.  622. 
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bound  by  it,  and  the  subsequent  cases  in  which  exceptions  1847. 
have  been  established ;  but  ought  not  to  go  beyond  them  :  cIbteb 
and  the  question  is,  what  is  now  the  legal  description  of 
the  exception,  and  whether  it  is  sufficiently  alleged  in  this 
declaration. 

In  the  case  of  Bicherdike  v,  Bollman  the  excuse  was 
matter  of  evidence, — it  was  not  necessary  to  state  it  on  the 
record  as  the  question  did  not  arise  in  an  action  on  the 
bill.  If  it  had,  perhaps  the  necessity  of  an  accurate  aver- 
ment on  the  record  might  have  induced  a  further  consider- 
ation of  the  point  In  some  subsequent  cases  the  declaration 
has  been  in  the  usual  form,  averring  notice,  (apparently,  in 
Waboyn  v.  St.  Quintin;  Brawn  v.  Maffey;  Claridge  v. 
DaUan  (a) ;  Lqfitte  v.  Slatter  (*);  Thackray  v.  Blackett  (c) ; 
— certainly,  in  Cory  v.  Scott  {d);)  and  an  opinion  was 
intimated,  that  knowledge  that  a  bill  would  be  dishonoured 
was  equivalent  to,  or  evidence  in  support  of,  the  averment 
of  notice;  (JSolroydy  J.,  in  Cory  v.  Scott.)  The  meaning 
of  the  word  "notice,"  however,  has  been  now  so  well 
settled,  {Burgh  v.  Legge  («),)  and  it  is  so  fully  established 
that  it  means  more  than  knowledge,  and  includes  an  inti- 
mation from  the  party  giving  it  of  the  fact  of  dishonour, 
and  that  the  defendant  is  looked  to  for  payment,  that  it 
must,  we  think,  be  now  considered  as  clear,  that  if  no 
notice  has  been  given  at  any  time,  the  excuse  ought  to  be 
set  out  on  the  record ; — if  it  has  been  given,  but  at  a  time 
which  would  be  too  late  in  the  usual  course,  the  matter  of 
excuse  might  probably  be  used  to  shew  that  it  was,  under 
the  circumstances,  in  reasonable  time; — but  if  never  given 
at  all,  the  record  must  state  a  sufficient  excuse. 

Accordingly,  in  several  cases,  the  excuse  has  been  stated. 
In  Legge  v.  Thorpe  (f),  in  an  action  against  the  drawer,  it 
I  averred  that  at  the  time  of  making  the  bill,  and  from 


(a)  4  M.  &  S.  226.  (e)  5  M.  &  W.  416 ;  S.  C.  7 

(6)  6  Bing.  623.  Dowl.  814. 

(c)  3  Caropb.  164.  (/)  12  East,  171. 

(lO  3  B.  &  A.  619. 
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1847.       thence  until  and  at  the  time  of  presenting  for  acceptance. 
Carter      *^®  drawee  had  not  in  his  hands  any  effects  of  the  de- 
»•  fendant,  nor  had  he  received  any  consideration  from  the 

defendant  for  the  acceptance  or  payment  of  the  bill,  nor 
had  the  defendant  sustained  any  damage  by  not  having 
notice  of  the  non-acceptance  or  non-payment  If  the 
allegation  or  excuse  for  not  giving  notice  had  been  simply, 
that  the  defendant  had  sustained  no  damage  by  want  of 
notice,  it  would  have  been  clearly  bad.  In  Fitzgerald  v. 
WilUama  (a),  the  form  was  somewhat  varied ; — besides  the 
allegation  of  want  of  effects,  it  stated  that  the  defendant 
had  no  reasonable  ground  for  expecting  that  he  had  or 
would  have  any  effects  in  the  hands  of  the  drawee,  or  that 
the  drawee  would  accept  the  bill,  or  pay  or  discharge  any 
part  of  the  amount  of  the  bill,  or  be  provided  with  funds 
wherewith  he  ought  to  pay  the  bill  or  any  part  thereof; 
nor  was  there  any  consideration  or  value  for  the  acceptance 
of  the  bill,  or  the  payment  of  the  amount  of  the  bill  or  any 
part  thereof,  nor  had  the  defendant  sustained  any  damage 
by  reason  of  his  not  having  had  notice  of  the  non-payment 
of  the  bill  There  was  a  plea  stating  that  the  defendant  had 
sustained  damage,  stating  its  nature,  viz.,  that  the  drawee 
had  undertaken  to  provide  for  the  bill,  and  issue  thereon. 
All  that  the  Court  decided  was,  that  the  defendant  not 
having  proved  his  plea,  the  plaintiff's  verdict  should  not  be 
disturbed.  But  Lord  Chief  Justice  Tindal  intimated,  and 
we  think  correctly,  that  it  would  have  been  suflScient  if  the 
plaintiff  had  stopped  with  the  averment  of  the  want  of 
effects ;  and  the  allegation,  that  no  damage  was  sustained, 
seems  to  have  been  treated  by  the  Court  as  immaterial. 
And  in  the  subsequent  case  of  Kemble  v.  MiUa  (A),  where 
there  was  a  count  upon  a  cheque  with  a  less  full  excuse  for 
want  of  notice,  stating  the  want  of  effects,  that  the  drawers 
had  not  received  any  consideration  for  the  payment  of  the 
cheque,  nor  had  the  defendant  sustained  any  damage  by 

(a)  6  Bing.  N.  C.  68.  (6)  1  M.  &  G.  757. 
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reason  of  the  want  of  notice  of  non-payment,  the  defendant  1847. 
having  demurred  generally,  the  Court  of  Common  Pleas  cIrtea 
held  the  allegation  sufficient  on  general  demurrer.  We 
do  not  conceive  that  the  Court  attributed  any  weight  in 
giving  their  judgment,  to  the  averment  that  the  defendant 
had  sustained  no  damage.  The  Lord  Chief  Justice,  and 
Mr.  Justice  Mauk,  expressly  excluded  it,  and  rested  on 
the  broad  ground  that  the  averment  of  want  of  assets  was 
sufficient. 

In  an  action  against  the  drawer  of  a  bill,  this  form, 
therefore,  must  be  deemed  sufficient,  at  least  on  general 
demurrer.  Every  bill  prima  facie  must  be  taken  to  have 
been  drawn  for  value  received,  that  is,  on  a  person  who 
was  to  accept  and  pay  by  reason  of  having  value ;  and  if 
the  drawer  draws  on  one  who  is  not  his  debtor,  nor  has 
received  any  value  for  the  bill,  he  must  be  considered,  at 
least  prima  facie,  (as  says  Bayley,  J.,  in  Cory  v.  Scott  (a),) 
to  request  him  to  accept  and  pay  on  account  of  the  drawer, 
or,  in  other  words,  for  his  accommodation,  and  if  he  does 
not  provide  funds  in  time,  he  necessarily  knows  that  the 
bill  would  not  be  paid  at  maturity.  He  is  the  person  who 
himself  ought  to  pay  the  bill, — Ex  parte  Heath  (ft), — and, 
consequently,  prima  facie  cannot  be  entitled  to  notice. 

But  the  case  of  an  indorser  of  a  bill  of  exchange  stands 
on  a  different  footing  from  that  of  a  drawer.  He  is  in  the 
nature  of  a  surety  or  guarantor  of  its  payment  on  due 
presentment,  and  is  presumed  to  know  nothing  about  the 
arrangements  between  the  drawer  and  drawee,  (Start/  on 
BilUy  sect.  314 ;)  he  is  prima  facie  entitled  to  notice.  It  is 
not  enough  to  take  away  his  right  to  notice,  that  the  bill  is 
drawn  without  value,  and  that  the  drawer  has  no  effects  in 
the  hands  of  the  drawee ;  Wilkes  v.  Jacks  (c).  If  he  indorses 
to  the  holder,  without  value  or  effects  in  the  hands  of  prior 
parties,  non  constat  that  he  is  not  entitled  to  notice,  for  he 

(a)  3  B.  &  A.  619.  (cj  1  Peake,  202. 

C&)  2  Rose,  141. 
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1847.        may  have  indorsed  for  the  accommodation  of  others,  in 
Cabteb       ^^^ich    case    it    is    now    clearly   established, — Norton    v. 
»•  Pickering  (a), — that  he  has  a  right  to  notice,  because  on 

payment  he  may  recover  over  against  those  persons. 

It  does  not  appear  to  us,  therefore,  to  be  enough,  even 
prima  facie  against  an  indorser,  to  dispense  with  notice, 
simply  to  state  that  he  had  indorsed  without  value,  or  had 
no  effects  in  the  hands  of  prior  parties.  And  the  allegation 
that  no  damage  was  sustained  by  him  by  want  of  notice  is 
clearly  insufficient.  If  this  proposition  be  true  of  the 
indorser  of  a  bill,  it  is  equally  true  of  the  indorser  of  a 
note. 

The  cases  in  which  the  indorser  has  been  held  liable 
without  notice  have  had  some  other  material  circumstance; 
as,  for  instance,  that  he  had  funds  put  into  his  hands  by 
the  drawer,  out  of  which  he  was  to  pay  the  bill  or  note ; 
Comey  v.  De  Costa  (ft). 

We  think,  therefore,  that  the  averments  in  this  declaration 
are  not  sufficient  on  this  special  demurrer. 

It  is  consistent  with  every  one  of  those  averments,  that 
the  note  may  have  been  indorsed  by  the  defendant  for  the 
accommodation  of  one  of  the  prior  parties  or  some  third 
person,  and  in  that  case  the  defendant  was  entitled  to 
notice,  and  this  is  one  of  the  causes  of  demurrer  specially 
stated.  Our  judgment  is,  therefore,  for  the  defendant 
The  plaintiff  may,  however,  amend  on  the  usual  terms. 

Judgment  accordingly. 

(a)  8  B.  &  C.  610.  (6)  1  Esp.  301. 
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Price  v.  Price. 

JLlEBT  by  payee  against  maker  of  a  promissory  note  for  DebtbypaTee 
100/.,  dated  the  2l8t  November,  1840,  and  payable  six  ^apfo^~^ 
months  after  date.     There  were  also  counts  for  money  lent,  °°*®»  '^^^ 

•^  '   counts  for 

interest,  and  for  money  due  on  an  account  stated.  money  lent. 

Plea,  as  to  100/-  parcel  of  the  monies  in  the  second,  pieaasto 
third,  and  last  counts  mentioned,  that  after  the  said  sum  of  inhe'moneyi 
lOOi  became  due  and  payable,  and  before  the  commence-  in  the  second 

-    ,  .  .       1       V /.      ,  11.  .  and  robsequent 

ment  of  this  suit,  the  defendant  made  his  promissory  note  counts,  that 

for  payment  to  the  order  of  the  plaintiff  of  100/.,  six  months  before  the 

after  the  date  thereof,  and  delivered  the  same  note  to  the  «>™™«Jo«- 
'  ment  of  the 

plaintiff,  who  then  took  and  received  the  same  for  and  on  »«>*,  made  his 

pronissory 
account  of  the  said  sum  of  100/.  parcel,  &c.,  and  the  causes  note  for  pay- 

of  action  in  respect  thereof.     Verification.  plaintiff's* 

Replication.     That  the  period  of  six  months,  specified  in  order  of  lOOl. 

the  said  promissory  note  in  the  plea  mentioned,  expired  afterdate, 

before  the  commencement  of  this  suit,  and  the  said  note  the  same  to 

became  then  thereupon,  and  before  the  commencement  of  J^ho^/hen^trok 

this  suit,  to  wit,  on,  &c,  due  and  payable  according  to  the  *nd  received 

the  same  for 
tenor  and  effect  thereof;  yet  the  defendant  hath  not  paid  and  on  account 

the  same,  or  any  part  thereof.  sum  ofTcx)/. 

Special  demurrer,  assigning  for  causes  that  the  said  repli-  5*^^*^^*°°?^ 

cation  does  not  shew  that  the  plaintiff  was  possessed  of,  or  of  six  months 

interested  in,  or  entitled  to  receive  payment  of,  or  that  he  the^Mid  note 

held  the  said  promissory  note  in  the  said  third  plea  men-  ^j* '^^n^. 

tioned  at  the  time  of  the  commencement  of  this  suit ;  and  «>«»*  o^  the 

suit,  and  the 
that  it  is  consistent  therewith  that  the  same  promissory  note  note  became 

may  have  been  indorsed  away,  and  may  be  payable  to  some  LyaWe^  yet 
person  other  than  the  plaintiff.  hath^not     d 

the  same. 
Peacock,  in  support  of  the  demurrer.     The  replication  is  to  the  repU- 
bad,  for  not  alleging  that  the  plaintiff  was  the  holder  of  the  JJit^JheiSwi 

was  bad,  ti  it 
did  not  ayer  that  the  note  was  not  due,  or  that  it  had  been  indorsed  to  a  third  perMm. 
SeinUf,  that  the  plea  was  not  bad  for  omitting  to  state  that  the  note  wai  givtn  as  well  as 
reeatedf  on  account  of  the  debt. 
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note  at  the  time  of  the  commencemeni  of  the  suit.  If  the 
note  had  been  indorsed  away,  and  was  in  the  hands  of  a 
third  party,  the  plaintiff  could  not  sue  upon  the  conside- 
ration. Even  if  the  plaintiff  were  the  holder  of  the  note, 
the  replication  ought  to  have  averred  that  he  was  ready  and 
willing  to  deliver  it  up.  The  fact  of  indorsement  lies 
entirely  within  the  knowledge  of  the  plaintiff,  consequendy 
the  averment  ought  to  come  from  him.  It  is  sufficient  for 
the  defendant  to  make  a  prima  facie  answer,  which  he  docs 
by  shewing  that  the  note  was  given  *^  for  and  on  account  of 
the  debt."  The  plea  in  this  case  is  substantially  the  same 
as  that  in  Kearslake  v.  Morgan  (a),  where  to  an  action  for 
goods  sold,  it  was  held  sufficient  to  plead  that  the  defendant 
indorsed  a  promissory  note  to  the  plaintiff,  who  accepted 
and  received  the  same  "  for  and  on  account  of  the  debt* 
So  in  Mercer  v.  Cheese  (6),  it  was  held  that  a  similar  plea 
was  good,  as  raising  a  prima  facie  defence,  and  that  it  lay  on 
the  plaintiff  to  shew  that  the  bill  was  overdue  and  unpaid, 
and  had  not  been  negociated.  There  Tindal^  C.  J.,  says, 
that  ^'  it  appears  from  the  plea  that  the  plaintiff  consented 
to  take  a  security  from  Morris,  which  he,  the  plaintiff,  is 
enabled  to  assign  over.  The  plaintiff  can  tell  whether  he  has 
assigned  it  over ;  but  the  defendants  cannot"  If  the  note 
has  been  lost  or  destroyed,  the  plaintiff  cannot  recover  the 
original  debt.  In  Rowe  v.  Young  (c),  Bayleyy  J.,  refers  to 
Kearslake  v.  Morgan  as  an  authority,  to  shew  that  '*  if  a 
debtor  pay  his  creditor  by  a  note  or  bill,  which  the  creditor 
takes  on  account  of  his  debt,  such  taking  of  a  bill  will  be 
an  answer  to  an  action  brought  by  the  creditor  against  his 
debtor  for  that  debt,  unless  the  creditor  gives  up  such  biUL" 
If  it  were  not  so,  the  defendant  might  be  liable  to  pay  the 
debt  and  costs  of  another  action  afterwards  brought  by  the 
holder  of  the  bill.     In  Huxley  v.  Bull  (rf),  the  replication 

(a)  6  T.  R.  513.  (c)  2  B.  &  B.  245. 

Kb)  4  M.   &  G.  804  ;    S.  C.  6  (rf)  Ante,  vol.  2.  p.  340  ;  S.  C. 

Scott,  N.  R.  664;  2  Dowl.  619.  8  Scott,  N.  R.  395;  7  M.  &  G. 

N.  S.  571. 
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alleged  that  the  bill  was  returDed  by  the  pUuDtiff  to  the        1847. 
defendant 

WiUeSi  contriL  First,  the  replication  is  good.  The  ac- 
ceptance of  a  bill  or  note  ^^  for  and  on  account  of  a  debt," 
merely  operates  as  a  suspension  of  the  right  to  sue  in  respect 
of  that  debt  until  after  the  bill  or  note  has  become  due,  and 
is  unpaid.  When  that  event  takes  place,  the  plaintiff  may 
resort  to  the  original  consideration.  It  is  sufficient,  there- 
fore,  for  him  to  shew,  in  answer  to  the  plea,  that  the  bill  is 
overdue  and  unpaid.  If  the  defendant  seeks  to  avoid  his 
liability  to  pay  the  original  debt,  by  reason  of  some  third 
party  being  the  holder  of  the  bill,  he  should  aver  that  fact. 
The  authority  of  the  cases  of  JKearslake  v.  Morgan^  and 
Mercer  v.  Cheese^  is  not  questioned;  but  it  is  submitted 
that  the  plaintiff  need  not  allege  in  his  replication  more 
than  is  sufficient  to  avoid  the  primi  facie  case  made  out  by 
the  plea.  The  defendant  might  have  rejoined  that  the  bill 
had  been  indorsed  over,  and  was  outstanding  in  the  hands 
of  a  third  person.  In  Crisp  v.  Griffiths  {a\  the  plea  alleged 
that  the  plaintiff  indorsed  the  bill  to  a  person  unknown, 
who,  and  not  the  plaintiff,  was,  and  still  is,  the  holder 
thereo£  And  in  Goldshede  v.  CottreJHp\  the  plea  was  that 
the  bills  were  not  yet  due,  and  were  outstanding  in  the 
hands  of  the  plaintiff.  The  precedent  in  3  Giitiy  Flead.  94, 
7th  ed,  is  in  accordance  with  the  view  of  the  case«  In  the 
absence  of  any  averment  to  the  contrary,  the  bill  will  be 
presumed  to  be  in  the  hands  of  the  plaintiff.  In  Frazer  v. 
fFekh  (c).  Lord  Abinger^  C.  B.,  says,  that  a  statement  that 
a  bill  came  into  the  hands  of  the  plaintiff  by  indorsement, 
is  prim4  facie  a  statement  that  the  plaintiff  was  the  holder 
of  the  bill  when  the  action  was  commenced.  It  is  an 
established  rule  of  pleading  that  it  is  not  necessary  to  state 
matter  which  would  more  properly  come  from  the  other 

(a)  3  Dowl.  753 ;  S.  C.  2  Cr  ,  (c)  8  M.  &  W.  629 ;  S.  C.  9 
M.&  R.  169;  STyrhw.  619.  Dowl  754. 

(6)  2  M.  &  V/.  20. 


Puck. 
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1847.  side  ;  Stephen,  Plead,  c  2,  sect  4,  r.  YIL  3.  Secmdiy,  the 
j^^^^^^  pIcA  is  bad  It  is  open  to  the  same  objection  as  the  plea  in 
Crisp  V.  Griffiths  {a)y  namely,  that  it  does  not  state  that  the 
note  was  ffiven  as  well  as  received  for  and  on  account  of  the 
debt.  In  that  case,  Parke,  B.,  says,  **  There  is  no  averment 
here  that  the  bill  was  given  in  satisfaction,  nor  anything 
equivalent  to  it**    He  also  cited  EmbUn  v.  DartneU  (b). 

Peacock,  in  reply.  The  plea  alleges  that  the  plaintiff 
took  and  received  the  note  for  and  on  account  of  the  debt, 
and  that  necessarily  implies  that  the  defendant  yave  it  on 
account  of  the  debt  A  party  who  has  taken  and  received 
an  equivalent  cannot  afterwards  sue  for  the  debt  With 
respect  to  the  replication,  the  plaintiff  ought  to  shew  that 
he  is  in  a  situation  to  sue,  by  alleging  that  he  is  the  holder 
of  the  bill,  or  is  ready  to  deliver  it  up.  Until  that  appear 
his  right  of  action  is  suspended. 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  delivered  by 
Parke,  B. — ^This  case  was  argued  a  few  days  ago  before 
my  Brothers,  Alderson,  Rolfe,  Flatty  and  myself  (his  Lord- 
ship then  stated  the  pleadings).  The  principal  point  argued 
by  Mr.  Peacock  was,  that  the  plea  was  a  good  prim&  facie 
answer  to  the  declaration,  and  that  the  replication  ought  to 
have  alleged  negatively  that  the  plaintiff  had  not  indorsed 
over  the  note ;  and  further,  that  he  was  ready  to  deliver  it 
up  on  payment ;  that  the  first  averment  ought  to  have  been 
made  by  the  plaintiff,  because  it  lay  peculiarly  in  his  know- 
ledge whether  he  had  indorsed  it  or  not,  which  the  defendant 
could  not  know ;  and  also  that  it  ought  to  have  been  averred 
that  the  plaintiff  offered  to  return  the  note,  or  was  ready  to 
deliver  it  up  on  payment,  because  that  was  required  by  the 


(a)  3  Dowl.  753 ;  S.  C.  2  Cr.,  M.  &  R.  159;  5  Tyrwh.  619. 
(6)  Ante,  vol.  1,  p  591. 
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law  merchant,  as  settled  by  the  case  of  Hansard  v.  ifo-  1847. 
UnMon  (a).  It  was  answered  that  the  plea  was  not  prim&  Paua 
fiune  an  answer,  on  two  grounds ;  first,  that  it  was  not  pro-  ^- 

perly  averred  that  the  note  was  both  given  and  received  on 
account  of  the  debt;  and,  secondly,  that  the  plea  was 
defective,  in  not  stating  either  that  the  note  was  running  at 
the  time  of  the  commencement  of  the  suit,  or  if  not,  that  it 
was  transferred  to  a  third  person.  Mr.  Peacock  relied  prin- 
cipally on  the  case  of  Mercer  v.  Cheese  (6),  in  the  Common 
Pleas,  where  the  Court  intimated  an  opinion  that  a  similar 
plea  was  good  on  a  demurrer  to  it,  and  that  the  plaintiff 
ought  to  have  stated  in  his  replication  that  the  bill  still 
remained  in  his  hands.  If  that  case  had  been  heard  to  its 
close,  and  decided  in  the  way  in  which  some  of  the  Judges 
expressed  an  opinion,  it  would  have  concluded  the  present 
case,  and  we  should  have  acted  upon  it.  But  as  the 
counsel  for  the  plaintiff,  upon  that  intimation  of  opinion, 
immediately  asked  leave  to  amend,  which  was  granted,  the 
case  cannot  be  considered  as  a  binding  authority ;  nor,  on 
the  other  hand,  can  the  dictum  cited  in  Crisp  v.  Griffiths  {c\ 
as  to  the  necessity  for  further  averment  in  the  plea,  when 
the  time  which  the  bill  or  note  has  to  run  has  expired  before 
the  commencement  of  the  suit,  be  entitled  to  much  weight 
for  the  plaintiff,  as  that  case  also  ended  in  a  recommendation 
to  amend,  and  an  amendment  accordingly.  The  case, 
therefore,  comes  before  us  without  any  authority,  binding 
upon  us,  precisely  in  point,  and  we  must  determine  it  in 
analogy  to  the  principles  of  the  previous  decisions. 

One  of  the  earliest  authorities  is  the  dictum  of  Lord 
Kenyan^  in  Stedman  v.  Gooch  (d).  He  said,  **  That  to  this 
effect  the  law  was  clear,  that,  if  in  payment  of  a  debt  the 
creditor  is  content  to  take  a  bill  or  note,  payable  at  a 
future  day,   he  cannot  legally  commence  an  action  on 

(a)  7  B.  &  C.  90.  (c)  3  Dowl.  763. 

(6)  4  M.  &  G.  S04.  (d)  1  Esp.  3. 


Paice. 
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1847.  his  original  debt,  until  such  bill  or  note  becomes  payable," 
^"^^"Cr^^  or  "  the  de&ult  is  made  in  the  payment**  The  case  of 
Kearslahe  v.  Morgan  (a),  (though  that  case  ended  in  a 
recommendation  to  amend  also)  and  that  of  Richardsan  ▼. 
Rickman  {b),  there  cited,  are  two  other  early  authorities  on 
this  branch  of  law,  and  these  cases  have,  we  believe,  been 
constantly  acted  upon. 

The  delivery  and  receipt  of  a  negotiable  instrument,  on 
account  of  a  debt,  is  payment,  by  the  3  &  4  Anne,  c  9,  s.  7^ 
if  the  person  accepting  it  does  not  take  his  due  course,  and 
so  obtain  payment  thereof  by  endeavouring  to  get  the  same 
accepted  and  paid.  If  that  instrument  is  made  payable  to 
a  third  person^  as  in  the  case  of  Richardson  v.  Rickman,  or  k 
made  by  a  third  person,  as  in  the  case  of  Kearslahe  v.  Morgan, 
the  plea  stating  the  delivery  and  acceptance  of  the  n^otiable 
instrument  is  a  sufficient  answer  in  the  first  instance.  If 
the  plaintiff  had  taken  up  the  bill  in  the  former  case,  or 
presented  the  note  at  maturity  in  the  latter  to  the  maker, 
and  given  due  notice  of  dishonour  to  the  defendant,  these 
&cts  would  have  formed  the  proper  subject  of  a  replication. 
But  if  the  plea  state  no  more  than  that  a  negotiable  note  was 
given  for  and  on  account  of  the  debt,  by  which  the  defend- 
ant promised  to  pay  the  plaintiff  or  order  a  sum  of  money, 
and  does  not  state  the  note  to  be  still  running  (which  b 
this  case),  there  seems  to  us  no  prima  facie  answer.  The 
remedy  is  not  suspended  at  the  time  of  action  brought,  so 
that  there  is  no  defence  on  that  ground ;  and,  according  to 
the  principles  of  pleading,  it  is  to  be  intended  that  the  note 
remains  as  it  was,  and  that  no  order  was  made  by  the  plaintiff 
for  the  payment  to  a  third  person,  as  it  is  not  so  averred; 
and,  therefore,  for  anything  stated  in  the  plea,  the  note 
remains  overdue  in  the  hands  of  the  plaintiff;  so  that  the 
suspension  of  hb  right  of  action  for  the  original  debt  is  at 
an  end,  and  he  may  recover  the  amount,  no  presentment  or 

Ca)  6T.  R.  613.  {h)  Ibid.  517. 
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notice  of  dishonour  being  necessary  in  his  case,  and,  therefore,  1 S47. 
8och  a  plea  is  no  answer  to  the  action.  In  a  declaration  on  a 
note,  payable  to  order,  it  never  is  stated  that  no  order  was 
made,  bnt  it  is  presumed  that  there  is  none  until  the  defend- 
ant pleads  it,  though  it  is  true  in  both  cases  that  the  fact, 
whether  an  indorsement  has  been  made  or  not,  lies  more  in 
the  plaintiflTfl  knowledge  than  the  defendant's.  But  in  the 
case  of  a  declaration,  the  rule  that  a  party  is  to  plead  facts 
within  his  own  knowledge,  gives  way  to  the  rule  that  things 
are  to  be  presumed  to  continue  in  the  same  state  till  the 
contraiy  appears.  To  make  this  plea,  therefore,  good,  it 
should  be  averred  that  the  note  was  not  in  the  plaintiff's 
hands,  that  is,  that  it  was  indorsed  over  before  the  action 
brought 

It  IS,  however,  no  such  hardship  for  the  defendant  to  be 
called  upon  to  aver  an  indorsement,  and  so  make  out  a  good 
plea^  for  he  most  find  out  the  indorsee,  if  there  is  one,  at 
his  peril,  when  the  bill  is  due,  and  pay  him  ;  when,  (as  the 
law  does  not  require  notice  of  indorsement,  Reynoldi  v. 
Davies  {a\  and  as  such  an  averment  would  now  be  required 
in  a  plea,  unless  the  bill  was  not  overdue  and  unpaid,)  prac- 
tically the  defendant  would  always  know  both  of  the  fact  of 
the  indorsement  and  the  name  of  the  indorsee. 

There  is,  therefore,  no  such  inconvenience  in  obliging 
the  defendant  to  rebut  the  inference  that  the  note  remained 
in  the  plaintiff's  hands  by  shewing  the  contrary,  and  so 
making  the  plea  a  good  answer  to  the  action.  In  order  to 
make  it  such,  it  must  shew  either  a  suspension  of  remedy, 
by  averring  that  the  security  is  not  due,  or  a  transfer  of 
liability,  by  shewing  an  indorsement  to  a  third  person. 

But,  it  is  said,  that  if  the  plaintiff  declare  on  the  note 
(when  it  is  admitted  that  he  need  not  aver  that  it  remains 
in  his  hands),  he  must,  if  the  plea  deny  the  note,  produce 
it,  and  so  give  evidence  that  at  the  time  of  its  production  at 

(a)  1  B.  &  P.  625. 


\i 
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1847.       least  it  is  hia,  which  afibrds  some  security  to  the  defendant 


^j^tacR  against  being  called  upon  to  pay  a  third  peraon ;  whereas  if 
*-  there  was  an  issue  on  this  plea,  the  [daintiff  would  not  be 

bound  to  produce  the  note,  and  he  might  oblige  the  defend- 
ant to  pay  the  original  debt,  and  also  the  note,  if  indorsed, 
to  the  indorsee ;  but  then  it  is  also  true  that  the  defendant 
would  be  liable  to  the  same  inconvenience,  though  not  in 
the  same  degree,  if  the  plaintiff  had  replied,  as  it  was  said 
that  he  ought  to  have  done,  and  averred  his  readiness 
to  deliver  before  suit,  or  even  after  the  replicadon  itsel£ 
So  that  the  course  of  pleading  proposed  by  the  defendant 
would  mitigate,  not  remove,  the  evlL  But  no  evil  ¥rill  arise 
if  the  defendant  plead,  what  he  must  always  practicaUy 
know,  that  the  note  has  been  indorsed  over. 

For  these  reasons  we  think  the  plea  is  bad,  and  we  need 
not  decide  whether  it  is  bad  on  the  grounds  on  which  the 
Court  intimated  that  a  plea  somewhat  similar  was  bad,  in 
the  case  of  Crisp  v.  Griffiths  (a);— probably  we  should  hdd 
it  good 

Nor  need  anything  be  said  as  to  the  absence  of  the  aver- 
ment of  readiness  to  deliver, — an  averment  which  is  never 
introduced  into  any  declaration  or  repliealioii»  thoa|^  the 
case  of  Hansard  v.  Robinson  {b)  shews  that  in  the  case  of 
negotiable  securities  the  party  liable  is  not  bound  to  pay 
without  production  of  the  security.  The  case  itself  was 
that  of  a  negotiable  instrument,  payable  to  bearer  by  reason 
of  an  indorsement  in  blank ;  but  on  referring  to  the  judg- 
ment it  appears  that  it  was  meant  to  apply  to  all  cases 
of  negotiable  instruments.  It  does  not,  however,  apply  to 
non-negotiable  bills  or  notes,  as  was  decided  by  the  Court 
of  Queen's  Bench,  in  Wain  v.  Bailey  {c). 

Judgment  for  plaintiffi 


(a)  3  Dowl.  753.  (c)  10  A.  &  E.  616. 

(6)  7  B.  &  C.  90. 
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1847. 


Harnett  and  Wife  v.  Majtland. 


V. 


Cy  ASE  for  waste.     The  declaration  stated,  that  whereas  a  declaration 
the  defendant  heretofore,  to  wit,  on,  &c.,  held  and  occupied  defendant  held 
a  certain  messuage,  dwelling-house  and  premises,  as  tenant  *  ^*®^°£j^^ 
thereof  to  the  plaintifis,  under  a  demise  thereof  made  bj  thereof  to  the 
the    plaintifis    to    the    defendant,    the    reversion    thereof  under  a  de- 
belonging    to    the    plaintiffs ;    by   reason   of  which    said  JJX^bTSB* 
tenancy  it  became  and  was  the  duty  of  the  defendant  plaintiffi; 

.      •'  "^  by  reason  of 

during  all   the   time  aforesaid,   to   manage  and   use   the  which  tenaninr 

tenements  in  a  tenant-like  and  proper  manner,  and  not  ^,1^  the  doty 

to  permit  or  commit  waste  thereto :  yet  the  defendant  did  ^j^^^^  ^J^  ^ 

not  nor  would  manage  and  use  the  tenements  in  a  tenant-  permit  waste : 
,.,  _  ,  ,  1  /.  It  then  alleged 

bke  and  proper  manner;  but   on  the  contrary  thereof,  as  a  breach, 

wrongfully  and  unjustly  suffered  and  permitted  the  said  feodtnt  per. 

messuage,  dwelling-house,  &c,  to  become,  be,  and  remain,  Jjj^l^^^^ 

and  the  same  still  are,  waste,  ruinous,  &c.,  for  want  of  waste  and 

tenantable  and  necessary  repairs,  and  for  want  of  being  bad  on  general 

managed  in  a  tenant-like  and  proper  manner.  t^TSJ^Sitenf 

Demurrer  to  so  much  of  the  declaration  as  charges  that  ^^  ^«f/  ^ 

^  allegation  that 

the  defendant  did  permit  waste,   and    did  commit  the  the  deliendant 

grievances  thereiD  mentioned,  which  were  and  are  per-  ^  ^y^ 

misBtve  waste.     Joinder  in  demurrer. 

The  point  for  argument  was,  whether  under  the  demise 

as  stated  in  the  declaration,  the  defendant  was  by  law  liable 

for  permissive  waste. 

J.  put  Taylor,  in  support  of  the  demurrer,  (Nov.  28th)» 
The  declaration  only  shews  that  the  relation  of  landlord 
and  tenant  existed  between  the  plaintiff  and  defendant^ 
and  the  question  is,  whether  that  is' sufficient  to  enable  the 
plaintiff  to  recover  for  permissive  waste.  It  is  submitted  that 
it  is  not  No  term  is  stated  in  the  declaration,  nor  does  it 
appear  that  any  rent  was  reserved  or  paid,  so  that  for  ought 
that  appears,  the  defendant  may  be  a  mere  tenant  at  will. 
The  general  rule  is,  that  if  pleadings  be  ambiguous  or 
doubtful  in  meaning,  that  construction  shall  be  adopted 

VOL.  tV.  N  N  D.   &   L. 
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1847.       which  is  most  unfiivoarabic  to  the  party  pleading;  Stephen 

Harnett     ^  Fleading^  405, 4th  eA  A  tenant  from  year  to  year  is  not 

»•  liable  for  permissive  waste ;   Torriano  v.  Young  (a).    So  that 

it  is  clear  a  tenant  at  will  is  not     He  also  cited  The  Queen 

V,  St.  Sepulchre  (b\  and  Groom  v.  JFest  (c). 

The  case  stood  over  until  the  20th  of  January,  when  the 
Court  called  on 

Bramtoell,  to  support  the  declaration.  The  demurrer  is 
to  part  of  the  declaration  only,  and  must  be  considered  as 
a  general  demurrer  on  the  ground  of  ambiguity-  The 
declaration  will  not  therefore  receive  the  same  construction 
as  if  this  were  a  special  demurrer ;  Bemns  v.  Hulme  (d). 
The  allegations  in  the  declaration  are  consistent  either  with 
a  tenancy  for  years  or  at  will,  and  the  objection  should 
therefore  have  been  pointed  out  by  special  demurrer ;  1  Chit 
Plead.  260,  7th  ed.  The  defendant  not  having  demurred 
specially  on  the  ground  of  ambiguity,  the  declaration  must 
be  construed  in  such  a  sense  as  to  make  it  good ;  SUad  v. 
Poyer  {e).  Upon  these  pleadings  it  is  not  competent  for  the 
defendant  to  say  that  an  action  for  penniasive  waste  will 
not  lie,  whatever  be  the  nature  of  the  tenancy,  for  the 
demurrer  admits  the  allegation  in  the  declaration  that  it 
became  and  was  the  duty  of  the  defendant  to  manage  the 
tenements  in  a  proper  manner,  and  not  to  permit  waste. 
The  proper  mode  of  raising  the  question  was  by  traversing 
the  holding  on  the  terms  alleged ;  HalUfax  v.  Chambers  (/). 
An  action  for  permissive  waste  will  lie  against  a  tenant 
for  years ;  and  that  a  tenant  from  year  to  year  is  a  tenan' 
for  years,  can  hardly  be  disputed.  He  cited  GAson  i 
Wells  (g)  ;     The   Countess  of  Shrewsbury's   case  (h)  ;    C 

(a)  6  C.  &  P.  8.  vol.  3,  p.  209.    See  also  Bo^d 

(b)  6  Q.  B.  580.  Moyle,  2  C.  B.  644. 

(c)  8  A.  &  E.  758 ;  S.  C.  1  P.         (/)  4  M.  &  W.  662;  S.  C 
&  D.  19.  Dowl.  342. 

id)  Ante,  vol.  3,  p.  722  j  S.  C.         {g)  1  New  Rep.  290. 
15M.&  W.  88.  (A)  6  Rep.  13,  b. 

(e)  1  C.  B.  782 ;    S.  C.  ante, 
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LitL  61 J  a,  note  1 ;  2  Inst  145;  the  Statute  of  Gloucester,        1847. 
6  Edw.  1,  a  5  ;   Jones  v.  Hill  (a) ;  Heme  v.  Bembow  (b).         Harnett 

V, 

Maitland. 
J.  Pitt  TayloTy  in  reply.  The  declaration  shews  a  tenancy 

at  will  only ;  Roe  v.  Lees  (c) ;  Richardson  v.  Langridge  (d) ; 
Doe  d.  Hull  V.  Wood  {e).  The  objection  to  the  declaration 
is  not  that  it  is  ambiguous,  but  that  it  does  not  shew  such 
a  tenancy  as  would  render  the  defendant  liable  for  per- 
missive waste.  That  defect  is  open  on  general  demurrer. 
The  defendant  could  not  have  taken  issue  on  the  words  "by 
reason  whereof,^  &c.,  as  that  would  have  been  a  traverse  of 
a  conclusion  of  law  arising  from  the  premises.  It  would 
have  been  otherwise  if  the  declaration  had  stated  the  terms 
of  the  tenancy.  Lastly,  an  action  for  permissive  waste 
will  not  lie  against  a  tenant  from  year  to  year ;  Gibson  v. 
WeJh{f)\  Heme  v.  Bembow;  Jones  v.  Hill;  Torriano  v. 
Yofung ;  Martin  v.  Gilham  {g) ;  Hargreave^s  note  to  1  Inst 
57,  a;  2  RoU.  Abr.  816. 

Parke,  B. — The  defendant  is  entitled  to  judgment. 
The  statement  of  the  tenancy  in  the  declaration  is  clearly 
defective;  it  ought  to  have  appeared  for  what  term  the 
defendant  was  tenant  In  the  case  of  an  action  against  a 
sheriff  for  refusing  a  vote,  as  in  Ashby  v.  White  (A),  it  would 
certainly  be  insufficient  to  state  that  the  plaintiff  held 
certwi  premises  at  the  rent  of  40*.  So  here  there  is  no 
allegation  of  a  circumstance  which  clearly  ought  to  be 
averred,  namely,  that  the  defendant  was  either  tenant  for 
life  or  years,  or  from  year  to  year.  If  the  defendant  was 
merely  tenant  at  will,  it  is  admitted  that  he  would  not  be 
liable.  As  to  the  question  whether  an  action  for  permissive 
waste  will  lie  against  a  tenant  from  year  to  year,  all  the 

(a)  7  Taunt.  392;  S.C.I  Moore,  (e)  14  M.  &  W.  682. 

100.  (/)  1  New  lUp.  290. 

Qi)  4Taant.764.  (^)  7  A.  &  E.  540;  S.  C.  2  N. 

(c)  2  W.  BL  1171.  &P.  668. 

{i)  4  Taunt  128.  (h)  I  Salk.  19. 

N   N   2 
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1 847.        authorities  are  collected  in  the  note  to  Greene  v.  Cole,  2  JFms. 
^^{2;jJJ^     Saund.  252,  b.,  6th  eA  The  learned  editor  there  says,  that 
V.  <<8ome  recent  decisions  have  made  it  doubtful  whether  an 

action  on  the  case  for  permissive  waste  can  be  maintained 
against  any  tenant  for  years."  Here  the  declaration  is  bad 
on  general  demurrer,  in  not  bringing  the  case  within  that 
class  of  decisions  which  shew  that  the  tenant  is  liable  to  an 
action  for  permissive  waste.  It  is  not  an  ambiguous,  but  a 
defective  statement  The  plaintiff  had  better  consider  whe- 
ther he  will  not  amend.  We  give  no  opinion  as  to  whether 
a  tenant  from  year  to  year  is  liable  for  permissive  waste. 

Aldebson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Liberty  to  amend,  otherwise 

Judgment  fiir  defendant 


Robertson  v.  Gantlett. 

To  tmptti  JL  RESPASS  for  breaking  and  entering  a  dose  of  the 
andenteri^  plaintiff's,  situate  iu  the  parish  of  Brinkworth,  called 
close.^he    '     Le^^'s  ground,  and  damaging  divers  fences  and  hedges 

defendant  of  the  said  cloSC,  &C. 

pleaded  a  _. 

right  of  «raj  First  plea :  that  before  and  at  the  said  several  times  when, 

in  QUO.    The  ^^'9  the  defendant  was  seised  in  his  demesne  as  of  fee,  of 

SlJi^^"*''  ^"^  ^°  *  certain  close,  called  Lower  Westfield,  in  the  pariah 

trespasses  of  Brinkworth,  and  that  all  those  whose  estate  the  defendant 

extra  Tiam. 

The  defendant  had  in  Lower  Westfield  from  time  immemorial,  had  a  rig^ 

new  assign.  *  ^^  ^*y  ^^^^  ^^^  ^^  ^lose  in  which,  &c.,  and  because  the 

whilst  ^ehad  ^'^  fences  and  hedges  were  standing  across  the  said  way 

the  said  righf  and  obstructing  the  same,  the  defendant,  for  the  porpoae  i 

plaintiff  ob-  removing  the  same,  did  necessarily  and  unavoidably  brar 

stmcted  the 
*-•  diecriog 

^-^  »Hat  for  the  purpose  of  avoiding  the  obstruction  Jand  usingjtihe 
-'  ♦he  close  in  the  new  assignment  mentioned. 
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down  and  damage  the  same,  as  be  lawfully  might  for  the        1847. 
cause  aforesaid;  quae  sunt  eadem,  &a  Robertson 

The  second  plea  justified  the  trespass  on  the  ground  of  a  •^• 

right  of  way  over  the  said  close,  by  user  of  twenty  years, 
mider  the  2  &  3  Wm.  4,  c-  71,  s.  2. 

New  assignment  to  both  pleas.  That  the  plaintiff  brought 
his  suit  not  for  the  trespasses  in  the  first  and  last  pleas  men- 
tioned on  the  part  of  the  said  close  over  which  the  defendant 
has  in  those  pleas  asserted  and  claimed  a  right  of  way ;  but 
for  that  the  defendant,  on  the  said  1st  of  December,  1845, 
out  of  the  said  pretended  ways  in  those  pleas  mentioned,  to 
wit,  on  a  certain  other  portion  of  the  said  close,  (setting  it 
out  by  abuttals),  committed  the  said  trespasses  in  the  said 
declaration  mentioned,  which  said  trespasses  above  newly 
assigned  are  other  and  different  trespasses  from  the  said 
trespasses  in  the  first  and  last  pleas  mentioned. 

Pleas  to  new  assignment  First,  not  guilty.  Secondly, 
that  before  the  said  time  when,  &c.,  in  the  said  new  assign- 
ment mentioned,  and  whilst  the  defendant  so  had  the  said 
right  to  the  said  way  in  the  said  first  plea  mentioned,  to 
wit,  on,  &c.,  the  plaintiff  wrongfully  obstructed  the  said 
way  in  the  said  first  plea  mentioned,  by  digging  a  deep 
trench  across  the  same,  and  placing  in  and  across  the  same, 
in  the  said  close  in  which,  &c.,  and  over  the  said  trench, 
many  trunks  of  trees,  &c.,  so  that  the  defendant  had  no 
way  from  or  to  the  said  close  of  the  defendant,  called 
Lower  Westfield,  other  than  the  said  way  in  the  said  first 
plea  mentioned;  and  because  the  said  way  was  obstructed, 
and  the  defendant  could  not  remove  the  obstruction  without 
labour  and  expense,  the  defendant  did,  for  the  purpose  of 
avoiding  the  obstruction  and  using  the  way,  depart  out  of 
the  same  along  the  said  other  portion  of  the  close  in  the 
new  assignment  mentioned,  and  fi-om  thence  as  quickly  as 
he  could  over  the  residue  of  the  said  way  that  was  not 
obstmcted  as  aforesaid;  and  because  the  said  fences  and 
hedges  in  the  declaration  mentioned,  at  the  said  time 
when,  &C.,  in  the  new  assignment  mentioned,  had  been 
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1847.        placed  and  were  standing  on  the  portion  of  the  close  in 

RoBEftTsoM     ^^^  °^^  assignment  mentioned,  so  that  without  breaking 

Gaktlktt     ^^  damaging  them,  he  could  not  go  over  the  residoe  of  the 

way  over  the  said  close  in  which,  &c,  the  defendant  did 

necessarily  and  unavoidably  a  little  break  and  damage  the 

said  fences  and  hedges,  as  he  Ia%^lly  might,  &c. 

The  plaintiff  joined  issoe  on  the  first  plea,  and  to  the 
second  replied  de  injuria. 

At  the  trial  before  Plait^  B.,  at  the  Ust  Summer  Assizes 
for  Somersetshire,  it  was  contended  on  behalf  of  the  de- 
fendant, that  the  right  of  way  stated  in  the  first  special 
plea  was  admitted  by  the  new  assignment,  and  that  de 
injuria  merely  put  in  issue  the  fact  of  its  obstruction.  The 
learned  Judge  was  of  that  opinion,  and  directed  the  jury 
to  find  for  the  defendant  on  the  second  plea  to  the  new 
assignment  The  jury  having  found  a  verdict  accordingly, 
a  rule  nisi  was  obtained  to  set  aside  the  verdict  for  mb- 
direction,  against  which 

Butt  (Sleuie  with  him)  shewed  cause.  The  direction  of 
the  learned  Judge  was  right.  No  issue  is  raised  upon  the 
facts  stated  in  the  first  special  plea;  it  must  therefore  be 
taken  that  the  right  of  way  mentioned  in  that  pica  is 
admitted.  Then  the  replication  de  injuria  to  the  plea  to 
the  new  assignment  only  raises  the  question  whether  the 
cause  for  going  extra  viam  existed.  [Parke,  B. — The 
defendant,  in  order  to  make  out  bis  case,  must  shew  that 
he  had  a  right  of  way,  and  that  he  was  justified  in  going 
out  of  that  way  by  reason  of  its  obstruction  by  the  plaintiff.] 
It  is  submitted  that  the  new  assignment  admits  the  facts 
alleged  in  the  previous  plea.  [Parkey  B. — The  new 
assignment  admits  nothing.  Suppose  the  plaintiff  brought 
another  action  against  the  defendant  for  going  over  this 
same  close,  could  the  defendant  plead  the  new  assignment 
as  an  estoppel?]  Certainly  not.  {Parke,  B.— But  if  your 
argument  be  correct  he  might ;  for  there  would  then  be  a 
conclusive  admission  of  a  right  of  way.      Alderson,  B.— 
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You  say  that  the  plaintiff  has  admitted  a  right  of  way  by 
alleging  in  his  new  assignment  that  he  does  not  sue  in 
respect  of  that  pretended  right  of  way  claimed  by  the 
defendant.]  The  plea  to  the  new  assignment  does  not  set 
up  another  right  of  way,  but  refers  to  the  right  of  way 
mentioned  in  the  plea  to  the  declaration.  Both  parties 
agree  as  to  the  existence  of  that  right  of  way,  and  the 
plaintiff,  by  his  replication,  says,  "  you  were  not  justified 
in  going  extra  viam,  because  that  way  was  obstructed." 
[Parhey  B. — The  plea  would  be  bad  unless  it  sets  up  a  right 
of  way.  Alderson,  B. — It  is  true  that  the  plea  to  the  new 
assignment  does  not  positively  allege  a  right  of  way,  but  it 
does  so  inferentially,  and  in  a  manner  which  might  render 
the  plea  bad  on  special  demurrer.]  In  the  argument  on 
behalf  of  the  defendant  in  the  case  of  Norman  v.  Wescombe  (a), 
this  very  point  was  put  by  way  of  illustration,  and  the  Court 
seem  to  have  assented  to  it.  Greene  v.  Jones  (b)  is  also  in 
point. 

Crowder  and  Crompton  appeared  to  support  the  rule,  but 
were  not  called  upon. 

Pollock,  C.  B. — The  rule  must  be  absolute.  The 
defendant  pleads  to  an  action  of  trespass  that  he  has  a 
right  of  way  over  the  close  in  question.  To  this  the  plaintiff 
new  assigns,  stating  in  effect  that  he  makes  no  complaint 
of  the  defendant  going  over  the  close  over  which  the 
defendant  has  alleged  that  he  has  a  right  of  way,  and  says 
nothing  as  to  his  right  to  do  so,  but  that  he  brings  his 
action  for  another  and  a  different  trespass  from  that  which 
the  defendant  seeks  to  justify.  The  question  then  is, 
whether  this  new  assignment  is  an  admission  of  a  right  of 
way  over  the  locus  in  quo.  If  it  were  necessary  to  refer  to 
any  authority,  the  case  of  Norman  v.  Wescombe  is  in  point 
Iliat  was  an  action  of  trespass  for  breaking  and  entering 

(a)  2  M.  &  W.  357. 

{b)  1  Wms.  Saund.  297 ;  S.  C.  2  Keb.  607.  838.  844  ;  2  Lev.  19. 
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1H47.        the  plaintiff's  dwelliiig-hoiise,  and  taking  his  goods,  to 
RoBFftTsoN     ^hi^^b  ^^  defendant  pleaded  that  one  W.  F.  held  a  certain 

-    *•  d wellinff-hoose  as  tenant  to  the  defendant,  at  the  rent  of  81, 

Uaktlett* 

and  that  the  rent  being  doe,  W.  F.  clandestinely  removed 

his  goods  to  the  house  of  the  plaintiff  to  |Hevent  a  distress, 

and  the  plea  justified  the  entry,  in  order  to  seaidi  for  the 

goods.     The  plaintiff  new  assigned  that  the  action  was 

brought  not  for  the  trespass  in  the  plea  mentioned,  hot  for 

breaking  and  entering  the  house  on  another  and  diffeient 

occasion,  and  at  another  and  different  part  of  the  same  day. 

The  defendant  pleaded  to  the  new  asdgnment  that  W.  F. 

was  his  tenant,  at  the  rent  of  8/L,  and  that  SL  rent  for  one 

year  was  in  arrear;  that  W.  F.  had  fiiaudulendy  removed 

his  goods  to  prevent  a  dtstress  to  the  plaintiff's  house, 

therefore  he  entered  to  take  them,  to  which  the  plaintiff 

replied  de  injuri&;  and  it  was  held  that  the  new  assignment 

did  not  admit  a  demise  at  the  rent  stated,  or  that  rent  was 

in  arrear.     There  the  plea  to  the  new  assignment  was 

similar   to  the  plea   to    the   declaration;   but   the    Court 

thought  that  the  plaintiff,  by  pretermitting  by  his  new 

assignment  the  matters  stated  in  the  plea,  and  substituting 

a  new  for  an   old  declaration,   had   not  admitted   those 

matters,  and  that  the  defendant  was  bound  to  prove  them. 

That  conclusively  shews  that  facts  stated  in  a  plea  and 

pretermitted  by  a  new  assignment  are  not  admitted,  and  if 

pleaded  over  again  to  the  new  assignment,  must  be  proved 

by  the  defendant     The  plaintiff  by  his  new  assignment 

sAySy  '^you,   the   defendant,   have  mistaken   my  cause  of 

complaint,  and  I  say  nothing  as  to  the  right  of  way  cliumed 

by  yon  in  your  plea."  The  defendant  then  sets  up  his  right 

of  way  again ; — it  is  true  in  an  inartificial  manner,  but  he 

sets  it  up  in  his  plea  to  the  new  assignment  The  defendant 

is  therefore  bound  to  make  out  bis  justification,  by  proving 

the  right  of  way  and  its  obstruction. 

Pabkb^  B. — I  am  of  opinion  that  the  right  of  way  b  put 
in  issue  by  the  replication  de  injuria.     The  ai^ument  on 
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behalf  of  the  defendant  is,  that  the  new  assignment  admits  ^  1847. 
the  right  of  way  stated  in  the  plea  to  the  declaration,  and 
that  the  only  question  raised  is  as  to  its  obstruction.  A 
new  assignment,  however,  does  not  admit  the  previous 
pleading  to  be  true.  It  only  amounts  to  this,  that  the 
plaintiff  says  the  defendant  has  made  a  mbtake,  and  that 
he,  the  plaintiff,  is  going  for  a  different  trespass  from  that 
which  is  jnstiBed.  The  new  assignment  is  in  the  nature  of 
a  fresh  declaration,  and  excludes  all  cause  of  damage  arising 
from  the  defendant  going  over  the  close  in  question  in  the 
exercise  of  his  right  of  way.  The  plaintiff  says,  '^  I  declare 
for  a  fresh  trespass  in  respect  of  the  defendant  having  gone 
over  a  piece  of  land  which  is  set  out  by  abuttals  in  the 
new  assignment''  To  this  fresh  trespass  the  defendant  is 
boond  to  make  a  good  answer,  and  he  says  that  he  com- 
mitted the  trespass  newly  assigned  because  he  had  a  right 
of  way  which  the  plaintiff  had  passed  over  in  his  new 
assignment  That  right  of  way  he  is  bound  to  prove.  If 
the  defendant  had  pleaded  to  the  declaration  leave  and 
license,  and  the  plaintiff  had  newly  assigned,  and  the 
defendant  had  again  pleaded  leave  and  license  to  the  new 
assignment,  he  would  have  been  bound  to  prove  it  It  is 
true  that  the  plea  to  the  new  assignment  does  not  in 
express  terms  set  up  a  right  of  way,  but  it  connects  the 
justification  with  the  right  of  way  alleged  in  the  plea  to 
the  declaration.  It  is  in  substance  this,  that  the  defendant 
has  a  right  of  way,  and  in  exercise  of  that  right  went  out 
of  the  way  for  the  cause  alleged,  and  committed  the 
trespass  in  question  in  the  place  which  forms  the  subject  of 
the  new  assignment.  All  that  being  put  in  issue  by  the 
replication  de  injuria,  the  defendant  is  bound  to  prove  it 
The  frdlacy  of  the  defendant's  argument  consists  in  treating 
the  new  assignment  as  an  admission  of  the  matters  stated 
in  the  plea.  The  cases  of  Norman  v.  Wescombe  (a),  and 
Brancher  v.  Mob/neux  (^),  clearly  shew  that  it  is  not 

(a)  2  M.  &  W.  349. 

{h)  I  M.  &  G.  710;  S.  C.  1  Scott,  N.  R.  553. 


554 


CASES  ON   POINTS  OF   PRACTICE,    EXCH. 


1847.  ^  Alderson,  B.— lam  of  the  same  opinion.  The  plaintiff 
declares  in  respect  of  a  trespass  committed  in  a  certain  close. 
The  defendant  pleads  not  guilty,  and  that  he  had  a  right 
of  way  over  the  close.  The  plaintiff  by  his  new  assignment 
says,  that  he  neither  admits  nor  disputes  the  right  of  way 
set  up  by  the  defendant,  but  that  he  is  bringing  his  action 
for  a  trespass  committed  in  another  part  of  the  close,  which 
part  he  sets  out  by  metes  and  bounds.  The  right  of  way 
claimed  by  the  defendant  in  his  plea  to  the  declaration,  is 
neither  admitted  nor  denied  by  the  new  assignment  The 
defendant  in  his  plea  to  the  new  assignment  says,  that  he 
has  the  same  right  of  way  as  he  alleged  in  his  plea  to  the 
declaration,  and  that  that  right  has  been  obstructed,  where- 
fore he  went  out  of  the  way  upon  the  other  part  of  the 
close.  The  plaintiff  in  his  replication  to  that  plea  says, 
that  the  defendant  has  no  such  cause  for  trespassing  on  the 
other  part  of  the  close.  The  defendant  says  that  he  went 
over  the  close  in  question  because  he  claimed  a  right  of 
way  there  which  was  obstructed ;  that  right  was  put  in  i^ue 
by  the  replication  de  injuria,  and  the  defendant  was  bound 
to  prove  it 

Platt,  B. — I  retain  the  opinion  which  I  expressed  at 
the  trial,  and  am  compelled  to  differ  from  the  rest  of  the 
Court  The  case  of  Norman  v.  Wescombe  (a)  does  not,  in 
my  opinion,  govern  this  case.  There  the  plea  to  the  new 
assignment  restated  the  facts  alleged  in  the  plea  to  the 
declaration;  that  is  not  the  case  here.  This  declaration 
charges  a  trespass  which  the  defendant  justifies,  on  the 
ground  that  he  has  a  right  of  way.  The  plaintiff  new 
assigns,  stating  that  he  does  not  bring  his  action  for  that 
trespass  sought  to  be  justified  by  the  defendant,  but  for 
another  and  a  different  one.  He  does  not  deny  the  de- 
fendant's  right  of  way,  but  only  says  that  the  trespass  of 
which  he  complains  was  committed  in  another  part  of  the 
close.     The  defendant  does  not,  in  his  plea  to  the  new 

(a)  2  M.  &  W.  349. 
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assigomeot,  re-assert  his  right  of  way  alleged  in  the  plea        1847. 
to  the  declaration,  but  merely  states  that  his  right  of  way    robertbon 
continues,  and  that  the  plaintiff  obstructed  the  way,  and  «'• 

so  caused  him  to  commit  the  trespass  in  question.  The 
only  issue  raised  is  the  obstruction  or  non  obstruction  of 
the  way.  The  rest  of  the  plea  contains  merely  a  statement 
of  time,  and  not  a  re-assertion  of  the  right  of  way.  The 
plea  alludes  to  the  right  of  way  only  for  the  purpose  of 
designating  the  trespass.  The  act  of  obstruction  is  the  only 
matter  put  in  issue  by  de  injuria. 

Rule  absolute. 


Riddle,  executor  of  Hall,  v.  The  Proprietors  of  the 
Grantham  Canal  Navigation. 

A  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  why  A  plaintiff 
all  proceedings  under  a  writ  of  scire  &cias  qnare  executionem  tain«f  a  ▼«•- 
non,  issued  in  this  case,  should  not  be  stayed,  and  why  in  ^^  ^^ 
the  meantime  all  further  proceedings  in  the  action  should  not  cm©  (with 

1  1       -r  1  /.  1         /*.  1     .        t        •       1  liberty  to  turn 

be  stayed.     It  appeared  from  the  affidavits,  that  m  the  year  the  same  mto 

1842,  the  testator  Hall,  having  brought  an  action  against  di^Tbad^^' 

the  defendants,  to  recover  back  the  sum  of  3t  12*.  6et,  paid  {j^^^ar 

by  him  to  them  for  tolls,  obtained  a  verdict,  subject  to  a  case.    The 

special  case.     In  1844,  judgment  was  given  for  the  plaintiff  then  brought 

Hall,  with  liberty  for  the  defendants  to  turn  the  case  into  a  Uj'J^J  ^^^ 

special  verdict.  This  was  done  accordingly,  and  the  defend-  qjjer  Chamber, 

ants  brought  a  writ  of  error.     On  the  12th  August,  1845,  on  the  I2th 

the  plaintiff  Hall  died,  having  previously  made  his  will,  by  i845^^ 

which  he  appointed  the  present  plaintiff  his  executor.     On  fn'^ec^^bfr 

the  1st  of  December  the  Exchequer  Chamber  affirmed  the  1845,  the 

judgment 
judgment  given  by  the  Court  below.  The  will  was  proved  by  below  was 

affirmed.  The 
defendants 
then  brooght  a  writ  of  error  in  the  House  of  Lords,  and  assigned  errors  thereon,  and  on  the  6th 
of  liarch,  1846,  petitioned  the  House  of  Lords  that  the  executor  of  the  deceased  plaintiff  might 
be  made  a  party  to  the  writ  of  error.  On  the  1 1th  of  May,  the  Lords  ordered  the  record  to 
be  remitted  to  the  Court  of  Exchequer.  On  the  24th  of  August,  the  defendants  again  petitioned 
the  House  of  Lords  that  the  executor  might  be  made  a  party  to  the  judgment,  but  no  order  wrs 
made  thereon.  On  the  10th  of  November  the  executor  sued  out  a  scire  Uicias  (|uare  executionem 
non.  The  Court  refused  to  stay  the  judgment,  but  ordered  a  stay  of  execution  for  six  weeks, 
to  enable  the  defendants  to  sue  out  a  writ  of  error  in  the  House  of  Lords. 
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1847.  the  plaintiff  in  the  Prerogative  Court  of  York,  on  the  19th 

^J^I^JI^  of  December,  1845,  and  in  the  Prerogative  Court  of  Can- 

».  terbury,  on  the  19th  of  May,  1846 ;  but  the  attorney  for  the 

Canal  defendants  was  not  aware  until  the  23rd  of  October  last, 

Navigation,  ^y^^^  ^^  ^jjj  j^^  ^^^  proved  in  the  diocese  of  Canterbury. 

On  the  30th  of  January,  1846,  the  defendants  sued  out  a 
writ  of  error  on  the  judgment,  and  delivered  the  writ,  with 
the  transcript  of  the  record,  into  the  House  of  Lords,  and 
on  the  3rd  of  February,  1846,  assigned  errors  thereon.  On 
the  6th  of  March,  the  defendants  presented  a  petition  to 
the  House  of  Lords,  stating  that  they  could  not  prosecute 
the  writ  until  the  personal  representative  of  Hall  should  be 
before  the  House,  and  praying  that  Riddle  might  be  made 
a  party  to  the  writ  of  error,  and  be  directed  to  plead  and 
rejoin«  On  the  1 1th  of  May,  the  Lords  ordered  the  record 
to  be  remitted  to  the  Court  of  Exchequer,  on  the  ground 
that  the  writ  of  error  could  not  be  proceeded  with  unless 
the  representative  of  Hall  was  made  a  party  to  the  record. 
On  the  24th  of  August  the  defendants  presented  another 
petition  to  the  House  of  Lords,  stating  that  the  agent  of 
Hall  had  threatened  to  issue  execution  against  the  defend- 
ants, and  praying  either  that  the  representative  of  Hall 
might  be  made  a  parly  to  the  judgment,  and  that  in  the 
meantime  he  might  be  restrained  from  issuing  execution,  or 
that  the  House  would  discharge  the  order  of  the  11th  of 
May,  and  in  lieu  thereof,  direct  the  record  in  the  Exchequer 
to  be  amended,  by  making  the  representative  of  Hall  a 
party  to  the  judgment,  and  that  it  be  returned  to  them. 
The  affidavits  stated  that  this  petition  had  been  referred  to 
the  appeal  committee,  but  that  no  order  or  report  had  yet 
been  made.  On  the  10th  of  November,  the  plaintiff. 
Riddle,  sued  out  a  writ  of  scire  facias  for  the  purpose  of 
having  execution  on  the  said  judgment. 

H.  Hill  shewed  cause.  The  plaintiff  is  entitled  to  pro- 
ceed with  his  scire  facias,  and  to  have  execution ;  if  he  is 
wrong  in  so  doing,  the  defendants  have  a  remedy  by  applica- 
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tion  to  the  House  of  Lords.    At  present  the  record  remains        \^^7. 
incomplete.     It  will  be  time  for  the  defendants  to  apply     ^r^dle 
when  the  plaintiff  issues  execution.  That  the  object  of  this     q^^^^^^ 
application  is  merely  to  delay  the  proceedings,  is  evident       Canal 
from  the  fact  of  the  defendants  having  omitted  to  apply  to 
the  House  of  Lords  until  the  24th  August,  the   House 
having  adjourned  on  the  28th  of  that  month. 

Cowling,  oontriL  The  defendants  have  not  been  guilty 
of  any  delay.  They  petitioned  the  House  of  Lords  that 
the  representative  of  Hall  might  be  made  a  party  to  the 
judgment,  and  it  is  no  fiiult  of  theirs  that  no  order  has  been 
made  on  that  petition.  The  writ  of  error  is  perfectly 
regular,  so  that  the  plaintiff  is  not  entitled  to  proceed  with 
his  execution. 

Pabkb,  B. — The  defendants  are  asking  too  much.  We 
certainly  ought  not  to  interfere  to  stay  the  judgment 
Perhaps  it  may  be  necessary  for  the  defendants  to  sue  out  a 
fresh  writ  of  error.  The  rule  for  staying  the  proceedings 
will  be  dischaiiged,  the  plaintiff  to  be  at  liberty  to  sign  judg- 
ment on  the  scire  fiusias,  with  a  stay  of  execution  for  six 
weeks  from  the  present  time,  which  will  enable  the  defend- 
ants to  sue  out  their  writ  of  error  in  the  House  of  Lords. 

Aldebson^  B.,  and  Platt,  B.,  concurred. 

Rule  accordingly. 
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1847. 


The  Court 
will  not  allow 
an  appearance 
to  be  entered 
for  a  corporate 
company  upon 
affidavit  that 
the  writ  was 
served  on  a 
clerk  at  the 
office  of  the 
oompany,  and 
that  it  had 
come  to  the 
knowledge  of 
the  secretary. 


Walton  v.  The  Universal  Salvage  Company. 

fjTm  POLLOCK  moved  for  leave  to  enter  an  appearance. 
The  writ  had  been  served  on  a  clerk  at  the  office  of  the 
company,  and  the  affidavit  shewed  that  it  had  come  to  the 
knowledge  of  the  secretary.  The  Uniformity  of  Process 
Act,  (2  Wm.  4,  c.  39,  s.  13),  enacts,  "  that  every  sach  writ 
of  summons  issued  against  a  corporation  aggregate  may  be 
served  on  the  mayor  or  other  head  officer,  or  on  the  town 
clerk,  clerkf  treasurer,  or  secretary  of  such  corporation." 

Pabke,  B. — That  means  clerk  to  the  corporation,  not  a 
clerk  to  the  secretary.  You  could  not  enter  an  appearance 
upon  affidavit  that  the  writ  was  served  on  A.,  and  that  it 
had  come  to  the  knowledge  of  B.  We  have  already  decided 
that  we  will  not  in  future  dispense  with  personal  service  of 
a  writ  of  summons  (a). 


Aldebson,  B. — We  never  take  an  equivalent  for  personal 


service. 


Pollock,  C.  B. — If  you  cannot  after  two  or  more  efforts 
serve  the  secretary,  you  may  apply  for  a  distringas. 

Rule  refused 


(a)  Ooggs  v.  Huntingtotoer,  ante,  vol.  I,  p.  599;  S.  C.  12  M.  &  W. 
503.    See  also  Heath  v.  White,  ante,  vol.  2,  p.  40. 
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1847. 


Lawes  and  Another,  Assignees,  &c.  v.  Bott, 

I.  HIS  was  a  rule  for  judgment  as  in  case  of  a  nonsuit,  A  creditor's 
against  which  ^li^utlhe 

consent  or 
knowledge  of 

Cleasbvy  on   behalf  of  the   creditors'   assignee,   shewed  the  official 

«» ,      .  .1-1  .  11      assignee,  com- 

cause,  upon  affidavit,  stating  that  the  action  was  brought  mencedan 

in  the  names  of  the  official  and  creditors'  assignees  of  a  j^^t  namcs^*'^ 
bankrupt,  to  recover  a  debt  due   from  the  defendant   to  *t)rthere- 

^  covery  of  a 

the   bankrupt.      The   action  had   been  commenced  and  debt  due  to 
carried  on  by  the  creditors'  assignee,  without  the  know-  As  soon  m'*' 
ledge  or  consent  of  the  official  assignee,  and  in  Michael-  ^ri^J^*^„ 
mas  Term  the  official  assignee  obtained  a  rule,  callimr  on  f*^*™  of  it, 

1.        ,         .  1  t^        1,  T.  he  applied  for 

the  creditors  assignee  to  shew  cause  why  all  proceedings  and  obtained 
should  not  be  stayed  until  he  gave  security  for  costs  to  pi^eedii^T^ 
the  official  assignee.     Cause  was  shewn  against  that  rule,  ^^  \*^""^^ 
which  was  made  absolute  on  the  last  day  of  the  Term,  for  coats.  The 
The  cause  had  been  set  down  for  trial  at  the  Middlesex  no  party  to 
sittings  in  Michaelmas  Term,  but,  at  the  request  of  the  j^ wMwr?^ 
defendant's  counsel,  .vas  made  a  remanet  until  the  sitting  ^^*  ^f^ 
after  that  Term,  when   the   record  was  withdrawn.     It  only  restrained 
was  submitted  on  the  part  of  the  creditors' assignee,  that  proceeding  bj 
there   was  no   default   which   enabled  the   defendant   to  ^a^at^' 
move  for  judgment  as  in  case  of  a  nonsuit,  inasmuch  as  defendant 

,  might,  not- 

the  proceedings  were  stayed  by  the  order  of  the  Court  withstanding, 

The  rule  for  that  purpose  was  served  on  the  defendant,  mentaTin 

and  if  he  were  dissatisfied,  he  might  have  applied  to  set  ^**^*°**°' 

it  aside.  Where  a 

town  cause 
is  made  a 

WiOes,  for  the  official  assignee.     It  is  a  general  rule,  that  ^^S/^ 

wherever  the  name  of  a  party  is  used  by  another  for  the  ^°*^^'^^ 

purposes  of  a  suit,  the  party  whose  name  is  so  used  is  wardsaddaolt 

entitled  to  an  indemnity  against  costs,  and  the  Court  will  to  trial,  the 

defendant 
may  more 
for  judgment  at  in  case  of  a  nonioit. 
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1847-  stay  the  proceedings  until  it  is  given;  Spicer  v.  Todd{a)\ 
Lawes  Whitehead  v.  Hughes  {b).  Besides,  here,  the  plaintifis  having 
and  Another  taken  down  the  cause  for  trial  according  to  the  course  and 
BoTT.  practice  of  the  Court,  thie  defendant  cannot  move  for  judg- 
ment as  in  case  of  a  nonsuit  In  2  Chitt.  Archb.  Pract.  p.  1299, 
8th  ed.,  it  is  said,  ^'  in  all  cases  within  the  statute,  if  the 
plaintiff  once  comply  with  it  by  taking  dovni  the  issue  for 
trial,  although  he  be  nonsuited,  and  the  nonsuit  be  afterwards 
set  aside,  or  have  a  verdict,  and  a  new  trial  be  afterwards 
granted,  the  defendant  can  never  afterwards  have  judgment 
as  in  case  of  a  nonsuit  for  any  subsequent  laches  upon  the 
part  of  the  plaintiff  in  not  bringing  the  cause  to  trial;  but 
if  he  wish  to  dispose  of  the  action,  he  must  take  it  down 
for  trial  by  proviso."  [PoUocky  C  B.—Gadd  v.  Bennett  (e) 
decided,  that  where  a  cause  is  set  down  for  the  sittings  in 
Term,  and  made  a  remanct  to  the  sittings  after  Term  by 
consent,  the  defendant  may  move  for  judgment  as  in  case 
of  a  nonsuit,  if  the  plaintiff  afterwards  withdraws  the 
record.  Parke,  B. — In  Ham  v.  Greg  (d),  the  Court  took  a 
dbtinction  between  causes  entered  for  trial  in  London  or 
Middlesex,  and  at  the  assizes  in  other  countiea  In  the 
former  the  record  is  not  re-entered,  nor  is  any  fi'esh  notice 
of  trial  given,  but  the  cause  comes  on  as  if  the  sittings  had 
been  continued  without  interruption.  That  distinction  is 
recognised  by  Patteson,  J.,  in  Ladbrohe  v.  Williams  (e)]. 
That  is  where  the  remanet  is  by  mutual  consent,  not  as 
here,  at  the  instance  of  the  defendant ;  2  Chit  Archb.  1300, 
8th  ed.  \Parhe,  B. — No  such  distinction  is  taken  in  Ham 
V.  (heg,  or  in  Ladbrohe  v.  WilUams,  and  the  question  is 
therefore  reduced  to  this — can  the  plaintifis,  by  quarrelling 
between  themselves,  deprive  the  defendant  of  his  right  to 
have  the  cause  disposed  of  in  the  usual  way,  and  with  the 
usual  speed?]     The  defendant  was  served  with  the  rule 

(a)  2  C.  &  J.  1 65  $  S.  C.  1  Dowl.  tyre  v.  Sevoers,  ante,  vol.  2,  p.  897 ; 

306.  S.  C.  14  M.  &  W.  102. 

ib)  2  C.  &  M.  318  ;  S.  C.  2  {d)6B.&C.  125 ;  S.  C.  9  D. 

Dowl.  258.  &  R.  125. 

(c)  2  B.  &  A.  709.    See  Mcln-  (e)  Ante,  vol.  3,  p.  368. 
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Staying  the  proceedings  before  he  moved  for  judgment  as  1847. 

in  case  of  a  nonsuit;  he  has,  therefore,  no  right  to  take  any  ^^T^ ' 

step  without  first  moving  to  set  aside  that  rule.     The  rule,  uul  Another 

while  it  remains  in  force,  is  a  stay  of  proceedings  for  all  Bott. 
purposes;  and  yet  it  is  now  asked  that  there  shall  be  a 
proceeding  in  the  cause  against  the  very  person  whom 
the  Court  by  that  rule  intended  to  protect. 

Hoggbuy  in  support  of  the  rule,  was  stopped  by  the 
Court 

Pollock,  C.  B. — With  respect  to  the  point  that  this 
cause  stood  in  the  paper  for  trial  in  Michaelmas  Term,  and 
was  made  a  remanet  to  the  sittings  after  it,  we  are  all  of 
opinion  that  the  defendant  has  a  right  to  apply  for  judg- 
ment as  in  case  of  a  nonsuit  for  the  subsequent  default. 
As  to  the  other  point,  I  think  it  was  the  fault  of  the  party 
applying  to  stay  proceedings  that  he  did  not  anticipate  the 
defendant,  by  applying  to  stay  the  proceedings  in  the  cause 
altogether,  and  in  every  shape.  He  should  have  made  the 
defendant  a  party  to  the  rule,  in  which  case  the  Court 
would  have  decided  the  whole  matter  with  all  the  parties 
before  it  It  is  the  fault  of  the  official  assignee  that  the 
rule  is  drawn  up  as  it  is.  We  must,  nevertheless,  construe 
the  rule,  and  it  must  be  construed  to  mean  that  the  plaintifis 
are  not  to  go  on,  that  is,  they  are  not  to  take  any  proceedings 
of  their  own, — ^not  that  the  defendant,  who  was  no  party  to 
the  rule,  should  not  take  any  proceedings.  It  is  new  to  me 
that  one  plaintiff  should  stay  proceedings  against  another 
so  as  to  prejudice  the  defendant  What  BayUy^  B.,  in 
WMtehtad  v.  Hughes  (a)  says,  is,  not  that  proceedings  are 
to  be  stayed,  but  that  *^  if  they  object  to  their  names  being 
used,  they  may  apply  for  an  indemnity  against  the  costs 
to  which  they  might  be  subjected  by  the   use  of  their 

(a)  2  C.  &  M.  319. 

VOL.  IV.  O  O  D.    &   L. 
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1847.  names."    The  rule  ought,  therefore,  to  be  absolute,  unless 

\^  the  plaintifls  will  give  a  peremptory  undertaking  to  go  to 

and  Anotber  trial. 


BOTT. 


Parke,  B. — I  agree  with  the  Lord  Chief  Baron.  The 
first  question  is,  no  doubt,  settled  by  the  authorities.  With 
respect  to  the  second,  inasmuch  as  the  defendant  is  no 
party  to  the  rule  staying  proceedings,  we  must  construe 
that  rule  with  reference  to  the  rights  of  the  defendant 
The  Court  gave  as  much  relief  as  they  could,  by  ordering 
the  proceedings  to  be  stayed  until  security  was  given,  and 
we  must  construe  that  rule  as  meaning  that  the  plaintiffi 
shall  not  take  any  voluntary  proceedings,  without  first 
giving  security  for  costs.  Whether  a  more  stringent  order 
could  have  been  made  is  not  a  matter  before  us.  We 
were  only  asked  to  restrain  all  proceedings  by  th$  plainHffi. 
If  they  were  in  a  condition  to  declare,  and  did  not  deliver 
a  declaration,  the  defendant  might  have  non  prossed  them. 
In  like  manner  if  issue  be  joined,  the  defendant  may,  at 
the  proper  time,  move  for  judgment  as  in  case  of  a  nonsuit 
All  that  the  rule  means  is,  that  the  plaintifia  shall  not 
voluntarily  go  on ;  it  is  perfectly  open  to  the  defendant  to 
insist  upon  the  plaintiffs  going  on,  notwithstanding  that 
rule. 

Aldebson,  B. — ^I  am  of  the  same  opinion.  The  only 
reasonable  construction  which  can  be  put  upon  such  a  role 
as  this  between  two  co-plaintiffs,  to  which  the  defendant  is 
no  party,  is  by  holding  that  the  one  plaintiff  thereby 
restrains  the  other  fix>m  proceeding  in  the  cause,  unless 
forced  on  by  the  defendant  If  it  were  not  so,  any  two 
persons  who  found  they  were  liable  to  costs  might  get  rid 
of  them,  by  the  one  applying  against  the  other  for  a  stay 
of  proceedings. 

Platt,  B.,  concurred. 
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CleoAyy  on  behalf  of  the  creditor's  assignee,  then  oflTered       1847. 
a  peremptory  undertaking.  Lawes 

and  Another 

V. 

WUks,  on  the  part  of  the  oflScial  assignee,  protested        Bott. 
against  any  steps  being  taken;  but  the  undertaking  was 
accepted,  and  the  rule  accordingly  discharged 

Rule  accordingly. 


— -♦- 


O^Brien  v.  Clebient. 

IjIBEL.     The  declaration  stated,  that  before  and  at  the  Thon^h  in 
time  of  the  committing  of  the  grievances,  &c,  the  defendant  libei  prefatory 
tued  the  word  "  black  legs*  for  the  purpose  of  expressing,  m^^"^ce«- 
and  intending,  and  meaning  thereby,  and  the  said  word  so  ^  to  expl«n 
used  was,  by  divers,  to  wit,  all  the  persons  to  whom  the  alleffed  to  be 
defamatory  matters  hereinafter  mentioned  were  published,  ji  enough  to 
onderstood  as  expressing,  intending,  and  meaning  thereby,  J^^^Jj^j^^n 
persons  guilty  of  cheating  others,  and  of  practising  fraud  that  the  puU 
upon  others;  and  that  before  and  at  the  time,  &c.,  the  *<  of  and  con- 
defendant  used  the  words  "black  sheep''  for  the  purpose  of  SaSiSj^A- 
expressing  and  intending,  and  meaning  thereby,  and  the  out  also  stating 
siud  last  mentioned  words  so  used  by  the  defendant  were,  «*  of  and  con- 
by  divers,  to  wit,  all  the  persons  to  whom  the  defamatory  Swml^ "" 
and  libellous  matters  hereinafter  mentioned  were  published, 
miderstood  as  expressing  and  meaning  thereby,  persons 
notorious,  by  reason  of  disreputable  character  and  of  a 
sullied  reputation :  that  certain  persons  whose  names  were 
to  the  plaintiff  unknown,  had  associated  themselves  together 
and  formed,  and  then  composed,  a  club  or  association^ 
called  or  known  by  the  name  of  the  "  Royal  Western  Yacht 
Club,*  and  were  then  accustomed  to  hold  meetings  in  the 
town  of  Plymouth,  in  the  county  of  Devon*     Yet  the 
defendant,  well  knowing,  &c.,  but  contriving,  &c.,  to  injure 
the  plaintiff  in  his  good  name,  &&,  and  to  cause  it  to  be 

o  o  2 
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1847.       suspected  and  believed  that  the  pl^dntiff  had  been  and  was 
0*Bkjen      connected    and    associated   with,    and  a   confederate   o^ 
«'•  persons  guilty  of  unfair  and  fraudulent  play  at  cards,  and 

of  defrauding  persons  of  their  money  by  means  thereof 
and  that  the  plaintiff  kept  company  and  associated,  and 
was  in  league  with,  and  was  a  confederate  of  persons  so 
being  ^^  black  legs^  and  '^  black  sheep**  in  the  respective 
sense  and  signification  in  which  those  words  were  so 
respectively  used  by  the  defendant  as  aforesaid,  and  that 
the  plaintiff  was  himself  a  ^'  black  leg"  and  a  ^^  black  sheep," 
in  the  same  sense  and  in  the  signification  in  which  such 
last  mentioned  respective  words  were  so  used  respectively 
by  the  defendant  as  aforesaid,  and  a  person  of  a  disreputable, 
low,  and  bad  character,  and  that  he  had  been  engaged  and 
concerned  in  nefarious  transactions,  and  had  been  convicted 
thereof,  and  imprisoned  therefore,  and  that  he  had  also 
been  and  was  guilty  of  the  other  offences  and  misconduct 
hereinafter  mentioned  to  have  been  charged  upon  and 
imputed  to  the  plaintiff  by  the  defendant ;  and  to  ruin  his 
prospects  and  position  in  life  and  society,  and  wholly  to 
oppress  the  plaintiff,  heretofore,  to  wit,  on,  &c.,  in  a  certain 
newspaper,  called  *^  Bell's  Life  in  London  and  Sporting 
Chronicle,'^  wickedly  and  maliciously  did  publish,  and  cause 
to  be  published,  of  and  concerning  the  plaintiff,  the  fiEdse, 
scandalous,  malicious,  and  de&matory  matters  following  of 
and  cancerrung  the  plaintiffs  that  is  to  say,  ^^  Royal  Western 
Yacht  Club,  expulsion  of  two  black  legs,"  (meaning  an 
expulsion  from  the  said  Royal  Western  Yacht  Club  of  two 
persons,  being  *^  black  legs,"  in  the  sense  and  signification 
in  which  the  said  words  were  so  used  by  the  defendant  as 
aforesaid).  ^^  For  some  time  past,  circumstances  of  suspicion 
had  attached  to  two  members"  (meaning  the  aforesaid  two 
persons)  ^^  of  this  club"  (meaning  the  said  Royal  Western 
Yacht  Club)  "owing  to  two  gentlemen  having  been  plucked 
at  the  residence  of  one  of  the  suspected  members"  (meaning 
one  of  the  aforesaid  two  persons)  "  in  a  manner  that  seems 


HILARY    TERM,    10    VICT.  565 

to  indicate  foul  play.  One  of  the  party  was  fleeced  to  the  1847 
amoant  of  1070£  in  one  evening  at  cards,  and  the  other 
gentleman  lost  above  200/.  In  the  case  of  the  first  gentleman 
that  we"  (meaning  thereby  the  defendant)  "  have  alluded 
to,  the  parties  were  betting  on  the  turn  up  card  of  his 
opponent"  (meaning  thereby  one  of  the  aforesaid  two 
persons)  **who  managed  to  turn  up  a  king  nine  times 
running.  All  these  circumstances  led  to  suspicion :  that 
suspicion  led  to  inquiry,  and  the  inquiry  has  resulted  in 
the  expulsion  of  the  two  suspected  persons"  (meaning  the 
expulsion  of  the  aforesaid  two  persons).  The  declaration 
then  set  out  other  portions  of  the  libel  (a). 

At  the  trial  before  Pollock^  C.  B.,  at  the  Middlesex 
sittings  after  Michaelmas  Term,  1846,  a  verdict  was  found 
for  the  plaintifil 

The  Attorney  General  (C,  Clark  with  him)  now  moved 
in  arrest  of  judgment  The  matter  complained  of  is  not 
of  itself  libellous,  and  it  requires  prefatory  averments  and 
inuendoes  to  explain  it  and  make  it  applicable  to  the 
plaintiff.  But  the  declaration  does  not  allege  that  the 
libel  was  published  of  and  concerning  the  plaintiff  and  the 
Royal  Western  Yacht  Club,  so  that  the  prefiitory  averment, 
which  was  necessary  to  shew  how  the  matter  complained  of 
was  libellous,  is  not  coupled  with  the  inuendo  which  applies 
the  libel  to  the  plaintiff.  [Parkey  B. — It  is  not  a  libel  on 
the  club,  but  on  the  plaintiff.]  The  matter  is  not  libellous, 
except  in  reference  to  the  club,  and  to  the  use  of  certain 
words  referring  to  the  plaintiff  as  a  candidate  for  admission 
into  the  club.  The  words  alleged  to  be  libellous  have  no 
meaning  unless  they  are  connected  with  the  prefatory 
averment&  [Hatty  B. — Suppose  this  were  a  libel  on  an 
attorney,  it  would  be  sufficient  to  say  that  it  was  published 
of  and  concerning  him  in  his  character  of  attorney,  without 
connecting  it  with  the  particular  case  in  which  he  is  alleged 

(a)  As  in  O'Brien  v.  Bryant  and  Others,  ante,  p.  341. 
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1847.       to  have  misconducted  himself.]     That  is  so.     The  reason 
l^^BuEvi      ^^  ^^  ^  ^^^  ^®  reflection  on  him  in  his  professional 

^   ^'  character  renders  libellous  the  matter  which  would  be 

Clement. 

Otherwise  innocent;  but  here  the  matter  is  only  libellous  if 

published  of  and  concerning  the  plaintiff  in  reference  to 
the  transactions  stated  in  the  prefatory  averments.  Without 
the  prefatory  averments,  there  is  nothing  to  connect  the 
inuendoes  with  the  plaintiff.  The  libel  is  only  stated  to 
be  published  of  and  concerning  the  plaintiff,  and  not  of 
and  concerning  the  matters  which  are  necessarily  introduced 
in  order  to  shew  the  publication  libellous.  The  rule  on 
this  subject  may  be  collected  from  the  language  of  the 
Court  in  Hall  v.  Blandy  (a) :  there  Alexander^  C.  B.,  says, 
^^  I  think,  if  all  the  other  introductory  matter  were  put  out 
of  the  question,  the  name  of  the  party  being  mentioned  in 
the  libel,  and  there  being  an  averment  that  it  concerned 
him,  and  that  it  concerned  also  thtU  certain  piece  ^  gold  com 
of  this  reabn,  that  the  Court  would  be  sufficient,  because 
the  whole  gbt  of  the  charge  against  him  is,  that  he,  the 
plaintiff,  cheated  certain  persons  of  a  sovereign.^  Most  of 
the  precedents  state  the  libel  to  be  published  of  and  con- 
cerning the  plaintiff,  and  of  and  concerning  the  premises. 
[Alctersony  B. — Coupling  the  inuendoes  with  the  pre&tory 
averments,  it  is  alleged  that  the  defendant  published  of  and 
concerning  the  plaintiff,  the  words  which  were  shewn  by 
the  previous  averments  to  be  libellous.  Parke,  B. — The 
prefatory  averment  is  necessary  to  explain  the  meaning  of 
the  words  used,  and  the  aUegation  ''  of  and  concerning"  is 
requisite  to  shew  that  the  matter  previously  explained  to 
be  libellous  was  published  with  reference  to  the  party  who 
complains  of  the  libeL  The  plaintiff  need  not  allege  that 
the  libel  was  published  of  and  concerning  the  matter  stated 
by  way  of  prefatory  averment,  but  only  "  of  and  concerning" 
himself  in  the  position  or  character  in  which,  by  that 
prefatory  averment  he  was  explained  to  stand.      I  have 

(n)    1  Y.  &  J.  490. 
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certainly  seen  many  precedents  in  the  form  mentioned,        1847. 

but  I  always  thought  them  inartificially  drawn.]     Janes      o^bwen 

?.  Sieoens  (a)  was  also  referred  to.  ^    «'• 

^  ^  Clement. 

Pm  CuBiAM. — There  is  no  ground  for  a  rule. 

Rule  refused, 
(a)  II  Price,  235. 


Rees  r.  Francis  Waters  and  Two  Others. 

M.  HIS  was  a  rule  for  setting  aside  an  award.     An  action  An  award 

of  trespass  had  been  brought  against  the  defendants  by  the  ference^ofan 

plaintiff  for  seizing  his  goods  as  a  distress  for  rent,  alleged  J^^^^^J**" 

to  be  due  on  the  31st  of  March,  1846.     The  plaintiff  had  vitiated  by  the 

arbitrator 

previously  replevied  the  goods,  and  that  suit  was  pending  directiiig 

in  the  County  Court;  but  the  defendants  having  proceeded  bep^afa 

to  sell  the  goods,  notwithstanding  the  replevy,  the  plaintiff  <»rtwn  pl^ 

brought  the  above  action  of  trespass,  which  stood  for  trial  the  mode  of 

at  the  Gloucestershire  Summer  Assizes,  1846.  The  plaintiff  l^^^c^todag 

had  brought  another  action  of  replevin  against  the  defend-  *^  I|^\ 

ant  Francis  Waters  alone,  for  taking  goods  in  April,  1845,  refwencoof 

as  a  distress  for  three  years'  rent  alleged  to  be  due  on  the  in  difference*' 

25th  of  March,  1845.     This  cause  had  been  removed  into  omitto ^1 

the  Court  of  Queen's  Bench,  and  was  standing  for  trial  at  ^f^^ll  wbi^ 

the  same  assizes.     A  verdict  was  taken  by  consent  in  the  trator  to  a 

natter  not 
action  of  trespass,  subject  to  the  award  of  an  arbitrator,  to  neoessarilj 

whom  **  the  said  cause  and  all  matters  in  difference  between  they'cannot 

the  same  parties"  were  referred,  and  who  was  "  to  order  o^i««]  ^^  *^® 

*^  \  award,  on  the 

and  determine  what  he  should  think  fit  to  be  done  by  them  ground  that 
,  .1.  1  i>   1  ^     he  hai  not 

reqiectmg  the  matters  in  dispute,  the  costs  of  the  cause  to  adjudicated 

upon  it. 
Upon  a 
nfvenoe  of  **  all  matters  in  difference"  between  the  plaintiff  of  the  one  part,  and  the  defendants 
of  tbe  other  part,  quart,  if  the  arbitrator  must  award  in  respect  of  matters  in  difference  between 
Mb,  and  any  one  or  other  of  them  ? 
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1847.       abide  the  event,  and  the  costs  of  the  reference  and  award  to 

jj^g        be  in  the  discretion  of  the  arbitrator,"  who  was  to  have  all 

»•  the  powers  of  a  Judge  at  Nisi  Prius.     The  replevin  suit  in 

and  Others,    the  Court  of  Queen's  Bench  was  referred  at  the  same  time 

to    the    same    arbitrator,    but    by    a    separate    order   of 

reference. 

The  arbitrator  awarded  in  the  action  of  trespass,  that  the 
plaintiff  had  good  cause  of  action  against  the  defendants  in 
the  said  cause,  and  was  entitled  to  a  verdict  therein,  and 
he  awarded  the  damages  to  be  paid  by  the  said  defendants 
to  the  plaintiff  in  that  action  at  the  sum  of  702.,  and  *^  that 
the  three  defendants  should  pay  that  sum  at  the  office  of 
the  plaintiff's  attorney  on  the  20th  of  October,  1846, 
ti^ther  with  the  costs  of  the  action,  and  also  of  the  refe- 
rence and  award."  The  award  then  recited,  that  whereas 
the  trespasses  complained  of  in  the  declaration  in  the  action 
were  committed  by  the  defendants  under  colour  of  a  distress 
for  arrears  of  rent,  alleged  to  be  due  and  owing  by  and 
from  the  plaintiff  to  the  defendant  F.  Waters,  but  which 
the  plaintiff  wholly  denied;  the  arbitrator  awarded,  that  no 
such  rent  was  or  is  due  from  the  plaintiff  to  the  defendant, 
F.  Waters,  and  that  the  said  distress  was  levied  upon  the 
goods  and  chattels  of  the  plaintiff  wrongfully  and  illegally. 

The  present  rule  was  obtained  to  set  aside  that  award 
on  the  following  grounds:  first,  that  the  arbitrator  had 
exceeded  his  authority  in  awarding  costs  and  damages  in 
the  action  of  trespass  to  be  paid  at  the  place  and  on  the  day 
named :  secondly,  that  he  had  omitted  to  award  in  respect 
of  the  proceedings  in  replevin  in  the  County  Court: 
thirdly,  that  he  had  omitted  to  award  whether,  at  the  date 
of  the  order  of  reference,  a  tenancy  existed  between  the 
plaintiff  and  the  defendant,  Francis  Waters :  fourthly,  that 
he  had  omitted  to  award  as  to  the  action  of  replevin  pending 
in  the  Court  of  Queen's  Bench  between  the  plaintiff  and 
the  defendant,  F.  Waters. 

It  appeared   from  the  affidavits,   that  on   the  meeting 
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before  the  arbitrator^  the  replevin  suit  in  the  Court  of  1847. 
Queen's  Bench  was  first  proceeded  with,  and  evidence  ^^^ 
was  given  on  behalf  of  the  avowant,  F.  Waters,  to  prove  »• 

that  the  plaintiff  was  his  tenant  from  Lady  Day,  1842.  and  Others. 
Hie  plaintiff,  in  answer,  denied  such  tenancy,  and  set 
up  a  tenancy  and  payment  of  rent  to  William  Waters. 
The  reference  of  the  action  of  trespass  was  next  pro- 
ceeded with,  and  the  main  question  before  the  arbitrator 
in  that  action  was,  whether  the  plaintiff  had  become 
tenant  to  the  defendant,  F.  Waters,  in  March,  1842.  On 
that  head  no  witnesses  were  examined  by  the  defendants, 
bat  both  parties  agreed  that  the  evidence  given  on  the 
finrmer  reference,  which  included  that  of  the  defendant, 
F.  Waters,  himself,  should  be  taken  into  consideration  by 
the  arbitrator,  as  if  it  had  been  again  given  in  the  action  of 
trespass.  It  was  never  alleged  by  the  three  defendants 
that  the  plaintiff  became  tenant  to  the  defendant,  F.  Waters, 
at  any  other  time  than  in  March,  1 842 ;  nor  was  the  arbi- 
trator required  to  state  or  find  whether,  at  the  date  of  the 
order  of  reference  in  the  action  of  trespass,  a  tenancy  in 
iact  existed  between  the  plaintiff  and  the  defendant,  F. 
Waters.  No  evidence  whatever  was  given  of  the  costs  in 
the  replevin  suit  in  the  County  Court 

Talfourdy  Seijt.,  and  Greaves  shewed  cause,  first,  it  is 
said,  that  the  arbitrator  has  exceeded  his  authority  in 
ordering  the  damages  and  costs  in  the  action  of  trespass  to 
be  paid  at  a  particular  time  and  place.  But  the  terms  of 
the  submission  invested  the  arbitrator  with  all  the  powers 
of  a  Judge  at  Nisi  Prius ;  and  this  part  of  the  award  is  in 
the  nature  of  a  certificate  for  speedy  execution.  At  all 
events  that  portion  may  be  separated  fix>m  the  rest  of  the 
award,  and  rejected  as  surplusage  (a).     This  case  does  not 

(a)  See  Doe  d.  Body  v.  Cox,     Williams  v.  Richardson,  8  Taunt. 
imiSf  p.  75,  and  the  cases  there     697* 
referred    to.     See   also  Doe   d. 
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1847.  ^  resemble  Seekham  v.  Babb  (a),  where  the  order  as  to  costs 
was  so  connected  with  the  rest  of  the  award  that  it  could 
not  be  rejected ;  but  it  is  similar  to  Manser  v.  Heaver  {b)t 
where,  upon  a  reference  of  a  cause  and  all  matters  in  diffe- 
rence, the  arbitrator  directed  a  verdict  to  be  entered  for 
the  plaintiff,  and  certain  works  to  be  done  by  the  defend- 
ant ;  he  then  added,  that  as  disputes  might  arise  respecting 
the  performance,  the  plaintiff,  if  dissatisfied  with  it,  might, 
on  giving  notice  to  the  defendant,  bring  evidence  before 
the  arbitrator  of  the  insufficiency  of  the  work,  and  the 
defendant  mi^t  also  give  evidence  on  his  part  in  order 
that  a  final  award  might  be  made  concerning  the  matters 
in  difference,  but  if  no  proceedings  were  taken  by  the 
plaintiff  within  two  months  after  the  work  was  done,  the 
award  then  made  should  be  final,  and  he  enlarged  the  time 
for  making  his  further  and  final  award,  if  required,  to  six 
months;  and  it  was  held,  that  though  that  part  of  the 
award  was  bad,  as  it  assumed  to  reserve  a  power  over 
future  difference,  yet  it  might  be  rejected  and  the  former 
part  stand  So  where  an  arbitrator  ordered  a  certain  sum 
and  costs  to  be  paid  on  a  Sunday,  and  before  defendant 
could  have  an  opportunity  of  moving  to  set  aside  the  award, 
that  was  held  no  ground  for  setting  the  award  aside; 
HobdeU  v.  MiUer  (c).  As  to  the  second  objection:  the 
replevin  suit  in  the  County  Court  did  not  proceed  beyond 
the  bond  and  plaint,  and  was  then  altogether  dropped. 
The  third  objection  is  disposed  of  by  the  finding  of  the 
arbitrator,  which  in  substance  decides  that  no  rent  was  due. 
With  respect  to  the  last  objection,  the  action  of  replevin 
in  the  Court  of  Queen's  Bench  was  referred  by  a  separate 
order  of  reference ;  and  even  admitting  that,  on  an  order 
of  reference  of  matters  in  difference  between  A.  on  the  one 
side,  and  B.  and  C.  on  the  other,  the  arbitrator  is  bound  to 
award  on  matters  in  difference  between  A.  and  B,  only,  yet 

(a)  6  M.  &  W.  129  $  S.  C.  8  (6)  3  B.  &  Ad.  295. 

Dowl.  167.  (c)  6  Bing.  N.  C.  292. 
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that  cannot  apply  to  the  case  in  which  the  matters  are  1847. 

referred  by  two  distinct  orders  of  reference.     [Aldersan,  B.  ^rJes 

— ^The  order  of  reference  is  incorrectly  drawn  up.     The  ^  ^' 

proper  way  would  have  been  to  draw  up  the  order  referring  and  Othen. 
the  cause  and  all  matters  in  difference,  except  the  replevin 
suit  in  the  (]ourt  of  Queen's  Bench.] 

Keating^  in  support  of  the  rule.  The  matters  in  dispute 
between  the  plaintiff  and  any  one  of  the  defendants  ought, 
under  the  terms  of  this  submission,  to  have  been  adjudicated 
upon  by  the  arbitrator.  In  Com.  Dig.  tit  ^^ Arbitrament^^ 
(D.  4,)  it  is  stated,  that  ^^  by  a  submission  by  A.  and  B.  of 
the  one  part,  and  C.  of  the  other,  of  all  matters  between 
them,  an  action  by  A.  alone  against  C.  is  submitted ;  for  it 
shall  be  taken  distributively."  From  1  Roll  Abr.  246,  pi.  5, 
it  appeared  to  have  been  so  decided  on  demurrer  in  a  case 
cX  Arnold  v.  Pole  (a).  In  Watson  on  Awards  (i),  the  case  of 
Winter  v.  White  (c)  is  thus  stated*  '^  A  case  in  which  A.  was 
plaintiff  and  B.  defendant,  was  referred  by  order  of  Nisi 
Prius,  and  by  a  subsequent  order  of  reference,  another  cause, 
in  which  A.  was  plaintiff  and  C.  defendant,  was  included 
in  the  former  reference ;  the  terms  of  the  reference  were 
of  all  matters  in  difference  between  the  parties,  or  any  or 
either  of  them,  as  co-partners  or  otherwise,  the  costs  of  the 
causes  and  of  the  reference  to  abide  the  event  of  the  award; 
the  arbitrator  made  two  awards,  one  in  the  cause  between 
A*  and  B.,  and  another  in  the  cause  between  A.  and  C, 
but  he  did  not  make  any  award  between  B.  and  C,  nor 
did  he  state  whether  or  not  A.  had  any  joint  cause  of  action 
against  B.  and  C;  and  for  these  objections,  and  particularly 
for  the  last,  the  Court  set  aside  both  awards."  The  law,  as 
stated  in  Com.  Dig.  tit  ^^  Arbitrament,"^  (D.  4,)  was  recog- 
nised in  the  case  of  Athehton  v.  Moon  (d).     That  was  a 


(a)  M.  T.  9  Car.  1.  (c)  2  Moore,  723. 

(b)  Page  200,  3rd  ed.  {d)  Ck)m.  546. 
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1847.  ^  motion  for  an  attachment  for  the  non-performance  of  an 
award,  and  it  was  objected  that  the  award  was  void,  inas- 
much as  the  submission  was  of  all  matters  between  the 
parties  (without  saying  between  them  or  either  of  them,) 
but  the  award  was,  that  one  of  the  defendants  should  pay  a 
sum  of  money  due  from  him  to  the  plaintiff.  It  was  there 
ai^gued,  that  the  submission  must  be  understood  of  joint 
demands  which  the  plaintiff  had  against  the  defendants, 
and  that  the  award  of  a  several  debt  from  one  of  them  only 
was  not  within  the  submission.  But  the  Court  said,  that  a 
submission  by  several  persons  of  all  matters  in  difference 
between  them,  imported  a  submission  of  all  that  either  had 
against  the  others  jointly  or  severally ;  and  so  it  was  holden, 
1  RoH  246,  pL  5 ;  Baspok^s  case  (a).  In  this  case  if  there 
had  been  but  one  order  of  reference,  it  is  clear  that  the 
arbitrator  ought  to  have  adjudicated  upon  this  matter. 

Pollock,  C.  6. — I  am  of  opinion  that  we  ought  not  to 
set  aside  this  award.  Four  objections  have  been  taken  to 
it:  first,  that  the  arbitrator  has  exceeded  his  power  in 
ordering  the  costs  of  the  reference  to  be  paid  on  a  certain 
day  and  at  a  certain  place.  That,  however,  is  mere  matter 
of  surplusage.  It  is  the  same  as  if  the  arbitrator  had  ordered 
the  money  to  be  paid  by  the  defendants  in  person,  or  by 
any  particular  mode  of  payment.  The  second  objection  is, 
that  the  arbitrator  has  omitted  to  award  in  respect  of  another 
action  pending  in  the  County  Court  As  to  this  and  the 
fourth  objection,  which  was  of  a  similar  nature  with  respect 
to  an  action  of  replevin  in  the  Court  of  Queen's  Bench,  it 
is  enough  to  say,  that  it  clearly  appears  from  the  a£Bdavits 
that  there  was  another  order  of  reference  of  the  suit  in  the 
Queen's  Bench,  and  that  the  replevin  suit  in  the  County 
Court  was  wholly  dropped.  The  third  and  main  objection 
was,  that  the  arbitrator  had  omitted  to  award  whether  a 

(a)  8  Rep.  98,  b. 
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tenancy  existed  between  the  plaintiff  and  one  of  the  de-  1847. 
fendants.  That  matter,  however,  was  not  so  brought  before  ^^ 
the  arbitrator  as  to  render  the  award  bad  on  that  ground.  <'• 

A  reference  of  all  matters  in  difference  does  not  mean  a  and  Othen. 
reference  of  all  possible  matters  in  difference,  but  of  all 
matters  actually  in  difference,  and  to  which  the  attention  of 
the  arbitrator  is  called  by  the  parties  before  him.  If  the 
parties  omit  to  call  his  attention  to  a  matter  not  necessarily 
before  him,  no  objection  can  be  taken  on  the  ground  that 
be  has  not  adjudicated  upon  it  I  must  say  that,  notwith- 
standing the  authorities  cited  by  Mr.  Keating^  I  think  that 
a  reference  by  order  of  Nisi  Prius  of  all  matters  in  difference 
between  the  said  parties  designated  as  plaintiffs  and  de- 
fendants, involves  only  matters  in  difference  between  those 
parties,  and  not  matters  in  difference  between  them  and 
any  one  or  other  of  them.  No  authority  has  been  cited  to 
sheWf  that  an  order  of  reference  having  regard  to  the 
situation  of  certain  persons  as  plaintifis,  and  certain  persons 
as  defendants,  and  referring  all  matters  in  difference  between 
those  plaintifis  and  those  defendants,  includes  any  claim  of 
any  one  or  more  of  the  plaintifis  against  any  one  or  more 
of  the  defendants.  In  my  opinion,  a  reference  so  worded 
would  not  include  any  claim  of  one  or  more  of  the  parties 
CD  the  other  side.  The  cases  cited  in  support  of  a  different 
view  may  all  be  explained  by  the  peculiar  words  used  in 
those  cases.  As  in  the  case  of  Winter  v.  White  (a),  where 
the  parties,  by  bonds  which  were  joint  and  several,  agreed 
to  refer  all  matters  in  difference,  the  Court  held — and  cer- 
tainly Bichardson^  J.,  carried  the  doctrine  to  an  extreme 
length — that  it  was  not  only  a  submission  of  matters  in 
difference  between  those  parties,  but  a  reference  of  the 
j<mit  and  several  claims  of  any  or  either  of  them.  Such  a 
doctrine  is  opposed  to  my  experience  at  Nisi  Prius,  where, 
if  it  was  sought  to  have  an  award  in  matters  not  affecting 

(a)  1  B.  &  B.  350 ;  S.  C.  3  Moore,  674. 
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1847.       all  and  every  of  the  parties,  it  has  always  been  usual  to 
^^         insert  the  words  **or  any  or  either  of  them."    In  the 
^'  absence  of  those  words,  an  order  referring  all  matters  in 

aod  OtiMrt.  difference  between  plaintifls  and  defendants  does  not  in- 
clude matters  in  difference  between  some  of  the  plaintifi 
and  some  of  the  defendants. 

Pabke,  B. — I  agree  that  the  rule  ought  to  be  diachaiged 
As  to  the  first  objection,  two  answers  were  given : — first, 
that  the  arbitrator,  by  the  terms  of  the  submission,  had  all 
the  powers  of  a  Judge  at  Nisi  Prins.  But  I  think  that  the 
award  cannot  be  supported  on  that  ground,  because  the 
arbitrator  has  not  exercised  those  powers.  Secondly,  it  was 
said,  that  so  much  of  the  award  as  related  to  the  time,  &c., 
of  payment  was  surplusage,  and  I  think  that  is  sa  The 
next  question  is,  whether  the  arbitrator  ought  not  to  have 
awarded  in  respect  of  the  suit  in  the  Coun^^  Court  ?  I  do 
not  agree  with  the  view  taken  by  the  Lord  Chief  Baron. 
It  appears  to  me  that  there  is  no  distinction  between  a 
reference  by  the  act  of  the  Court,  or  by  the  act  of  the 
parties.  The  Court  only  carries  into  effect  the  agreement 
of  the  parties,  and  there  are  authorities  in  the  books  which 
shew,  that  if  there  be  a  reference  by  one  party  on  the  one 
side,  and  two  parties  on  the  other  side,  of  all  matters  in 
difference  **  between  the  parties,'^  that  includes  all  matters 
both  joint  and  severaL  In  Baspol^s  case  (a)  it  is  said,  **  if 
two  on  the  one  part,  and  one  on  the  other  part  submit  them- 
selves, the  arbitrator  may  make  an  arbitrament  between 
one  of  the  two  of  the  one  part,  and  the  other  of  the  other 
part,  and  it  will  be  good."  I  should  be  disposed  to  si^, 
that  if  the  proceedings  in  the  County  Court  had  been  a 
**  matter  in  difference,"  to  which  the  attenti(m  of  the  aiin- 
trator  was  called,  he  ought  to  have  decided  it  But,  upon 
looking  at  the  affidavits,  it  does  not  appear  that  the  matter 

Ca)  8  Rep.  98,  b. 
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was  brought  before  the  arbitrator.  It  is  positively  sworn  1847. 
that  no  evidence  was  given  of  the  costs  in  that  case,  and  ^^^ 
the  reasonable  conclusion  is,  that  the  matter  was  not  brought  ^• 

forward  as  a  matter  in  difference  between  the  parties.  The  and  Otliera. 
principa]  doubt  which  I  had  was,  whether  the  arbitrator 
ought  not  to  have  adjudicated  upon  the  suit  in  the  Court 
of  Queen's  Bench.  Two  orders  of  reference  were  impro- 
perly drawn  up  by  the  officer,  and  the  question  is,  whether 
it  was  a  condition  precedent  to  the  validity  of  this  award 
that  the  suit  in  the  Court  of  Queen's  Bench  should  have 
been  disposed  of?  According  to  the  ordinary  construction 
of  a  submission  of  all  matters  in  difference,  it  seems  to  me 
that  the  arbitrator  ought  to  have  adjudicated  upon  that 
suit  But  when  I  look  at  the  conduct  of  the  parties  under 
the  reference,  there  is  ample  evidence  to  shew  that  they 
meant  that  action  to  be  disposed  of  by  the  other  award. 
Supposing  the  arbitrator  was  bound  to  decide  that  suit  in 
this  award,  the  parties  have,  by  their  conduct,  done  away 
with  that  necessity. 

Aldsbson,  B. — As  to  the  first  point,  the  mere  circum- 
stance of  awarding  that  money,  which  ought  to  be  paid, 
shall  be  paid  at  a  certsdn  time  and  place,  does  not  render 
the  award  void.  With  respect  to  the  second  and  thbxl 
objections,  they  were  not  specifically  brought  before  the 
arbitrator.  As  to  the  last  objection,  I  am  inclined  to  hold 
that  the  award  ought  to  have  been  set  aside  on  that  ground, 
but  I  think  that  the  parties,  by  their  conduct,  have  waived 
that  as  a  matter  in  difference  under  this  submission. 

Platt,  B. — I  am  of  the  same  opinion.  The  direction 
as  to  the  mode  of  payment  is  mere  excess,  and  does  not 
affect  the  award.  With  respect  to  the  two  next  objections, 
I  was  impressed  by  the  argument  of  Mr.  Greaves.  The 
order  of  reference  is  only  the  agreement  of  the  parties,  and 
the  question  is,  what  did  they  intend  to  refer?    That  must 
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James  v.  Brook.  1847. 

M.  HIS  was  a  rule  calling  upon  the  defendant  to  shew  Where  in  an 

cause  why  the  Master  should  not  be  at  liberty  to  review  defamation, 

his  taxation  of  costs  in  the  above  cause.  ?*•  tf  l"J!!i'*° 

m  WHICH  con- 

The  action  was  in  case  for  defamation.     The  declaration  tained  three 

contained  three  counts.     The  defendant  pleaded,  first,  not  verdict  passed 

guilty  to  the  whole  declaration ;  secondly,  a  justification  to  ^^  defendant^ 

the  whole  declaration ;  thirdly  and  fourthly,  similar  pleas.  ®J  ^®  "^^* 

The  plaintiff  joined  issue  on  the  first  plea,  and  replied  de  «s  to  the  two 

injuria,  &c.  to  the  others,  upon  which  issues  were  joined,  and  for  the 

At  the  trial,  the  jury  found  a  verdict  for  the  defendant  on  {iie*i«rae*of 

the  first  issue,  so  far  as  it  related  to  the  first  and  second  °^  1^}^^  ^ 

,      ,  ,  the  third ; 

counts,  and  for  the  plaintiff  so  far  as  it  related  to  the  last  and  for  the 
count;  and  for  the  plaintiff  upon  the  issues  on  the  three  ^nainraecial 
last  pleas;  and  they  assessed  the  plaintiff's  damages  at  45L  ^^^on*'."^ 
A  rule  was  afterwards  made  absolute   in   this  Court  to  judgment  for 

the  plaintiff 

arrest  the  judgment  for  the  plaintiff  on  the  third  count,  on  the  issue 
On  the   subsequent  taxation  before   the   Master,  it   was  totheSwT 

count,  was 
afterwards 
arretted,  on  the  ground  of  the  insufficiency  of  that  count :    ffeld,  on  motion  to  review  the 
taxation,  that  the  defendant  was  not  entitled  to  the  general  costs  of  the  cause. 

VOL.  rv.  P  P  D.  &  L. 
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contended,  on  the  part  of  the  plaindff,  that  neither  party 
was  to  be  allowed  the  general  costs  of  the  cause.  TOie 
Master,  however,  thought  otherwise,  and  allowed  the 
defendant,  to  whom  the  postea  had  been  delivered,  besides 
the  costs  on  the  general  issue  as  to  the  first  and  second 
counts,  the  general  costs  of  the  cause ;  deducting  therefh>m 
the  costs  of  the  plaintiff  on  the  issues  on  the  pleas  in 
justification. 

The  present  rule  was  accordingly  obtained  by  the  plaintiff 
to  review  the  taxation,  against  which 

Hoggins  shewed  cause.  It  is  submitted  that  the  defendant 
is  entitled  to  the  postea  (which  is  in  his  possession)  and, 
if  so,  the  ordinary  rule  is,  that  the  party  entitled  to  the 
postea  is  entitled  to  the  general  costs  of  the  cause.  It  will 
not  be  contended  by  the  plaintiff  that  he  is  entitled  to  the 
general  costs  of  the  cause ;  but  it  is  said  that  neither  is  the 
defendant  The  rule  of  Court,  Reg.  Gen.,  HiL  Term, 
2  Wm.  4,  r.  74,  which  orders  that  "  no  costs  shall  be 
allowed  on  taxation  to  a  plaintiff,  upon  any  counts  or  issues 
upon  which  he  has  not  succeeded ;  and  the  costs  of  all 
issues  found  for  the  defendant  shall  be  deducted  from  the 
plaintiff's  costs;"  and  the  rule  of  Court,  Reg.  Gen.,  Hil. 
Term,  4  Wm.  4,  pt  IL  r.  7,  which  orders  that  "  upon  the 
trial,  where  there  is  more  than  one  count,  plea,  avowry,  or 
cognizance  upon  the  record,  and  the  party  pleading  fiuls  to 
establish  a  distinct  subject-matter  of  complaint  in  respect 
of  each  count,  or  some  distinct  ground  of  answer  or  defence 
in  respect  of  each  plea,  avowry,  or  cognizance,  a  verdict 
and  judgment  shall  pass  against  him  upon  each  count,  plea, 
avowry,  or  cognizance,  which  he  shall  have  so  failed  to 
establish ;  and  he  shall  be  liable  to  the  other  party  for  all 
the  costs  occasioned  by  such  count,  plea,  avowry,  or  cogni- 
zance, including  those  of  the  evidence  as  well  as  those  of 
the  pleadings;"  do  not  say  anything  about  the  general  costs 
of  the  cause;  and  there  does  not  appear  to  be  any  express 
rule  upon  the  subject,  although  the  practice  b  understood 
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to  be  in  conformity  with  the  Master's  taxation  on  the  1847. 
present  occasion.  The  defendant  is  entitled  to  the  verdict 
on  the  only  two  counts  in  respect  of  which  the  plaintiff 
had  any  l^al  right  of  complaint  The  third  count,  upon 
which  the  judgment  has  been  arrested,  is,  as  far  as  costs 
are  concerned,  as  if  it  had  never  been  a  pait  of  the  dccla- 
radon.  [Erie,  J. — Mr.  Hill,  on  moving  this  rule  said,  that 
before  the  rules  of  Court,  which  have  been  referred  to,  a 
defendant,  in  a  case  like  the  present,  would  have  been 
entitled  to  no  costs  at  all]  It  is  not  clear  that  that  is  so, 
but  at  any  rate  since  those  rules  the  practice,  it  is  under* 
stood,  has  been  to  aUow  the  defendant  the  general  costs  of 
the  cause.  [JErfc,  J. — Suppose  a  writ  of  error  were  brought, 
and  the  judgment  arrested  reversed,  would  you  have  the 
defendant  refund  these  costs?]  Yes,  as  in  other  cases 
where  a  writ  of  error  is  brought  Some  one  must  have  the 
general  costs  of  the  cause,  and  it  is  submitted  that  the 
defendant  has  the  best  title  to  them,  having  substantially 
succeeded  in  the  action. 

H.  Hilly  in  support  of  the  rule.  There  is  no  authority 
upon  this  point,  and,  therefore,  it  mudt  be  decided  Upon 
principle.  The  only  right  that  the  defendant  has  to  costs 
in  any  case,  is  by  statute ;  and  the  earliest  statute  which 
gives  him  this  right,  the  statute  23  Hen.  8,  c.  15,  only 
gives  it  him  if  the  plaintiff  **  be  nonsuited,  or  any  verdict 
happen  to  pass,  by  lawful  trial,  against  the  plaintiff^** 
&c  (a)  That  means  where  the  defendant  obtains  a  ver- 
dict upon  all  the  issues.  Norris  v.  Waldron  (h)  shews, 
that  where  the  plaintiff  succeeded  only  on  one  count,  he 
was  still  entitled  to  the  costs  of  the  whole  declaration. 
The  defendant,  therefore,  was  bound  to  succeed  on  the 
whole  record  to  entitle  him  to  the  costs  of  the  cause.  In 
the  present  case  he  cannot  be  said  to  have  succeeded  on  the 

(«)  See  also  4  Jac  1,  c.  3.  cher  v.  Green,  DourI.  677-     But 

(d)  2  Wm.  BL  1199 ;  also  But-     see  P^iwon  v.  Lee,  2  B.  &  P.  330. 
P  P  2 
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1847.       vrhole  record,  for  by  the  arrest  of  judgment,  no  judgment 

^"T^^JJ^^     b  given  for  either  party  on  the  issue  on  the  third  count 

»•  The  form  of  entry  of  arrest  of  judgment  is  as  follows: — 

"And  hereupon  on the  plaintiff  prays  judgment  to  be 

given  for  him  upon  the  verdict  aforesaid:  but  because  it 
appears  to  the  Court  here,  that  the  writ  and  declaration 
aforesaid  are  not  sufficient  in  law  for  the  plaindff  to  have 
or  maintain  his  aforesaid  action  thereof  against  the  said 
defendant,  therefore,  omitting  to  give  judgment  upon  the 
verdict  aforesaid,  it  is  told  to  the  parties  aforesaid,  by  the 
said  Court  here,  that  they  do  go  thereof  without  day,"  &c 
The  rules  of  Court,  Reg.  Gen.,  HiL  Term,  2  Wm.  4,  r.  74, 
and  HiL  Term,  4  Wm.  4,  pt  II.  r.  7,  which  have  been 
referred  to,  do  not  affect  the  question  of  general  costs. 
They  only  give  the  defendant  the  costs  of  such  issues  as 
shall  be  found  for  him,  and  those  costs  he  has  had,  and  his 
right  to  them  is  not  disputed.  He  referred  also  to  TTwigg 
V.  PoUi  (a),  and  to  Simpson  v.  HurdUs  (b). 

Cur.  adv.  vulL 

Erle,  J.  (e)  —This  was  an  action  on  the  case  for 
defamation.  The  declaration  contained  three  counts,  and, 
at  the  trial,  the  verdict  as  to  two  was  for  the  defendant, 
and  as  to  the  third  for  the  plaintiff,  and  the  judgment  on 
the  latter  count  was  afterwards  arrested.  The  poetea  was 
given  to  the  defendant,  and  the  Master  taxed  the  costs  of 
the  cause  to  him. 

A  rule  nisi  for  a  review  of  taxation  was  afterwards 
obtained,  and  I  am  of  opinion  it  should  be  made  absolute, 
on  the  ground  that  the  defendant  is  only  entitled  to  the 
costs  of  the  issues  found  for  him. 

Before  the  statute  23  Hen.  6,  c.  15,  the  defendant  was 
not  entitled  to  any  costs.     By  that  statute,  and  4  Jac.  1, 

(a)  4  Dowl.  266.  (OThisjudgmentwasdelivered 

(&)  2  M.  &  W.  84 ;   S.  C.  5      for  Erie,  J.,  by  Wigktnum,  J.,  in 

Dowl.  304.  the  full  Ck)urt,  in  Hilary  Vacation. 
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c.  3,  the  defendant  was  entitled,  in  case  the  plaintiff  was        ld47. 
nonsuited,  or  a  verdict  was  found  against  him.      These        James 
statutes  gave  the  defendant  no  right  to  costs  where  the       b^ook. 
verdict  was  in  part  for  the  plaintiff:    afterwards  the  de- 
fendant became  entitled  to  costs  if  he  obtained  judgment 
on  demurrer,  which  has  no  application  here. 

Therefore,  until  the  rules  of  Hil.  Term,  2  Wm.  4,  and 
of  UiL  Term,  4  Wnu  4,  the  defendant  in  this  case  was  not 
entitled  to  any  costs,  and  those  rules,  as  it  appears  to  me, 
gave  him  only  the  costs  of  the  issues  found  for  him. 

By  rule  HiL  Term,  2  Wm.  4,  r.  74,  the  plaintiff's  costs 
upon  issues  on  which  he  has  not  succeeded  are  taken  away, 
and  the  costs  of  the  issues  found  for  the  defendant  are 
directed  to  be  deducted  from  the  plaintiff's  costs. 

Under  this  rule  the  defendant  cannot  claim  the  costs  of 
the  cause. 

The  rule  HiL  Term,  4  Wm.  4,  pt  IL  r.  7,  directs,  that 
upon  the  trial,  in  case  of  several  issues,  a  verdict  and  judg- 
ment shall  pass  against  the  party  in  respect  of  the  issues 
be  fieuls  to  establish,  and  that  he  shall  be  liable  to  the 
other  party  in  respect  of  all  costs  occasioned  by  such  issues. 

Under  this  rule  the  defendant  can  only  claim  the  costs  of 
the  issues  found  for  him  at  the  trial 

The  taxation  should  therefore  be  reviewed  on  that 
principle. 

Rule  absolute. 
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Tago  r.  S1MMOND6  and  Another. 

Trespass  for  1  HIS  was  an  action  of  trespass.  The  declaration  con- 
PuJl^tSrSi  ^^ed  two  counts  for  seizing  and  detaining  the  plaintiffs 
cart,  and  taking  part  of  the  harness  and  the  tait-boaid  of  the 
cart,  on  two  different  occasions.  Just  before  the  Summer 
Assizes  for  Oxfordshire,  where  the  venue  was  laid,  the 
defendants  pleaded  twelve  pleas — six  to  each  count,  justify- 
ing the  trespasses  as  bailifis  of  the  corporation  of  the  city  of 
Oxford.  The  nature  of  these  pleas  prevented  the  possi- 
bility of  going  to  trial  at  the  assizes ;  and  soon  afterwards 
the  defendants  obtained  leave  to  amend  their  pleas;  and, 
under  that  leave  to  amend,  they  increased  the  number  of 
pleas  to  eighteen. 

The  first  plea  to  each  count  was  in  the  follovnng  form : 
As  to  the  first  count  of  the  declaration  the  defendants  say, 
that  the  city  and  borough  of  Oxford  is  an  ancient  borough, 
entiilcd^trfhe  ^^^  ^^^^  ^^^  burgesscs  of  the  said  borough,  fix)m  time 
right  of  dis-      whereof  the  memory  of  man  is  not  to  the  contrary  until 

tress  for  such  •'  -^ 

toll;  and  the  26th  day  of  December,  a.  d.  1835,  were  a  body  corpo- 

plaintiff's  cart,  rate  in  deed,  and  named  by  various  names  of  incorporation, 
a  en  wit         ^^^  ^^^j.^  £.^j.  jiygj^^  jQ  y^i^^  j^,Q  hundred  years  next  before 

the  26th  of  December,  1835,  called  by  the  name  of  the 
mayor,  bailiffs,  and  commonalty  of  the  city  of  Oxford,  in 
the  county  of  Oxford,  and  from  and  since  the  said  26th  day 
of  December,  a.  d.  1835,  have  been  and  still  are  called  by 
the  name  of  the  mayor,  aldermen,  and  burgesses  of  Oxford ; 
and  the  defendants  further  say,  that  the  burgesses  of  the 
said  borough,  by  their  said  several  names  of  incorporation, 
demand  made,   from  time  whcreof  the  memory  of  man  is  not  to  the  con- 

ReplicatioD,  •' 

de  injuria. 

The  dcfendanu  being  under  terms  to  rejoin  issuably,  specially  demurred  for  d^sHeify  to  the 
above  replication :  Heldy  that  the  plaintiff  was  entitled  to  sign  judgment  as  for  want  of  a  rejoinder. 

UeUi,  on  motion  to  set  aside  the  judgment  so  signed,  that  the  replication  was  good  on  general 


mayor,  alder, 
men,  and  bur- 
gesMsof  the 
city  of  O. 
bad,  from  time 
immemorial, 
been  seised 
in  fee  of  cer- 
tain streets 
and  lanes 
within  the 
city,  and  also 
of  the  toll  of 
twopence  for 
every  cart 
coming  upon, 
and  passing 
over,  any  of 
those  streets 
or  lanes,  with 
certain  ex- 
ceptions; and 


merchandise 
not  excepted, 
came  upon, 
and  passed 
over,  one  of 
the  streets  on 
the  days  in 
Quesiion,  the 
defendants,  as 
bailiffs  of  the 
corporation, 
distrained  for 
the  toll,  after 


demurrer. 

Semble,  that  it  would  have  been  good  even  on  special  demurrer. 
In  the  writ  and  declaration,  the  cause  was  described  as  "  T. 


8.  &  H.**    The  defendants 


appeared  under  that  title,  and  pleaded  to  the  declaration.  Heldt  on  motion  to  set  aside  a 
judgment  signed  for  want  of  a  rejoinder,  that  the  a£Bdavit,  on  which  the  nde  to  set  aside  the 
judgment  was  obtained,  was  incorrectly  entitled  "  T.  v.  8.  &  P.  sued  as  H. ;"  and  the  Court 
refused  to  allow  the  aflBdavit  to  be  re-sworn,  or  to  post-date  the  rule. 
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traiy,  have  been^  and  by  their  said  present  name  of  incor-        1847. 

poration  still  are  seised  in  their  demesne  as  of  fee  of  and  in         Tagg 

certain  streets  and  lanes  within  the  said  borouirh ;  and  de-     »     ^^ 

81MMONDB 

fendants  further  say,  that  the  burgesses  of  the  said  borough,  and  Another. 
by  their  siud  several  names  of  mcorporation  during  all  the 
time  aforesdd,  have  been,  and  by  their  said  present  name 
of  incorporation  still  are,  seised  as  of  fee  of  and  in,  amongst 
other  things,  the  toll  of  twopence  for  every  cart  laden  with 
any  merchandize  not  being  hay,  straw,  wood,  faggots, 
manure,  rough  timber,  or  stone  from  the  quarries,  not 
worked,  coming  into  and  passing  over  the  said  streets  and 
lanes,  or  into  or  over  any  one  or  more  of  such  streets  and 
lanes,  neither  such  cart  nor  such  merchandize  being  the 
property  of  any  person  or  persons,  legally  exempted  from 
the  payment  of  such  toIL  And  the  defendants  further  say 
that,  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  the  burgesses  of  the  said  borough,  by  their  several 
and  respective  names  of  incorporation,  until  the  said  26th 
day  of  December,  a.  d.  1835,  were,  and  the  said  mayor, 
aldermen,  and  burgesses  of  Oxford,  from  and  after  the  said 
26th  day  of  December,  1835,  hitherto,  have  been  and  still 
are,  used  and  accustomed  to  take  a  reasonable  distress  upon 
such  cart,  and  the  merchandize  therein,  being  in  and  upon 
any  of  the  said  streets  or  lanes  for  the  said  toll,  when  and  as 
often  as  the  said  toll  did  remain,  or  hath  remained,  or  doth 
remain  unpaid,  after  a  reasonable  request  and  demand 
thereof  made.  And  defendants  ftirther  say,  that  before  the 
said  time  when,  &c.,  in  the  said  first  count  of  the  said 
declaration  mentioned,  to  wit,  on  the  day  and  year  in  the 
said  first  count  in  that  behalf  mentioned,  the  said  horse  and 
cart  in  that  comit  mentioned,  (the  said  cart  then  being 
laden  with  merchandize  not  being  hay,  straw,  wood,  faggots, 
manure,  rough  timber,  or  stone  fi-om  the  quarries,  not 
worked,)  were  brought  and  led  by  the  servant  of  the  plain- 
tiff into  and  upon  divers,  to  wit,  two  of  the  said  streets  and 
two  of  the  said  lanes,  whereof  the  said  mayor,  aldermen, 
and  burgesses  of  Oxford  then  were  and  still  are  so  seised  as 
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1847.       aforesaid,  without  paying,  and  without  having  pdd  the  said 
rj^""^    toll  so  payable  as  aforesaid,  and  neither  the  said  horse,  nor 
»•  the  said  cart,  nor  the  merchandize,  being  the  property  of 

and  Another,  any  person  or  persons  legally  exempted  from  the  payment 
of  such  toll ;  whereupon  the  defendants,  as  the  servants  of 
the  said  mayor,  aldermen,  and  buigesses  of  Oxford,  and  by 
their  command,  a  little  before  the  said  time  when,  &c.,  to 
wit,  on  the  day  and  year  in  that  count  mendoned,  requested 
and  demanded  of  the  plaintiff  to  pay  to  the  said  mayor, 
aldermen,  and  burgesses  of  Oxford  the  said  toll  of  two- 
pence, which  the  plaintiff  then  and  before  the  said  time 
when,  &C.,  wholly  refused  to  do :  and  because,  at  the  said 
time  when,  &c.,  in  the  said  first  count  mentioned,  the  said 
toll  was  and  remained  wholly  unpaid,  the  defendants,  as 
the  servants  of  the  said  mayor,  aldermen,  and  burgesses  of 
Oxford,  and  by  their  command,  at  the  said  time  when,  &&, 
in  that  count  mentioned,  stopped  and  seized  the  said  horse 
and  cart  in  one  of  the  two  last  mentioned  streets,  beii^  the 
said  highway  in  the  said  first  count  mentioned,  and  kept  and 
detained  the  same  as  in  that  count  is  also  mentioned,  for 
the  pur()ose  of  taking  the  head  gear  and  reins  therein  also 
mentioned,  as  and  for  a  distress  for  the  said  toll,  the  same 
being  a  reasonable  distress  in  that  behalf,  and  in  order  to 
prevent  the  said  horse  in  that  count  mentioned  from  drawing 
away  the  said  cart  therein  also  mentioned,  before  the  said 
toll  had  been  paid  in  such  one  of  the  two  last  mentioned 
streets,  and  before  such  distress  had  been  taken ;  and  then, 
as  such  servants  and  by  the  like  command  as  aforesaid,  took 
the  head  gear  and  reins  in  that  count  mentioned  as  and 
for  a  distress  for  the  said  toll,  and  kept  and  detained  the 
said  head  gear  and  reins  as  and  for  such  distress  as  last 
aforesaid,  doing  no  unnecessary  damage  to  the  plaintiff  on 
the  occasion  aforesaid,  as  they  lawfully  might  do  for  the 
cause  aforesaid ;  which  are  the  same  trespasses  in  the  said 
first  count  of  the  declaration  mentioned.  And  this  the 
defendants  are  ready  to  verify,  &c. 

The  second  plea  to  each  count  varied  from  this  only  in 
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Stating,  that  the  corporation  were  seised  in  fee  not  only  of  1847. 
the  toll  of  twopence  for  every  cart  coming  into  and  passing  Tagg 
over  any  of  the  streets  or  lanes  so  laden,  but  also  of  the      .     ^' 

^  ^  SiMMONDS 

fiirther  toU  of  twopence  for  every  such  cart  which,  after  and  Another, 
having  so  come  into  the  said  streets  or  lanes,  and  afterwards 
unloaded  in  any  of  the  streets,  and  having  loaded  again 
with  merchandize  not  being  excepted,  passed  over  any  of 
the  streets  or  lanes.  It  then  proceeded  to  state  a  liability 
to,  and  a  distress  for  both  these  tolls.  The  third  plea, 
instead  of  an  incoming  toll,  claimed  an  outgoing  toll  for 
every  cart  which,  having  come  in  without  having  paid  toll, 
loaded  in  the  city  with  any  merchandize  with  certain  ex- 
ceptions, and,  being  so  loaded,  passed  over  any  of  the  said 
streets  or  lanes.  Three  other  pleas  to  each  count  claimed 
nmilar  tolls,  under  an  enjoyment  for  sixty  years  under  the 
Prescription  Act :  and  the  remaining  six  pleas  claimed  them 
under  an  enjoyment  for  thirty  years. 

To  the  latter  twelve  pleas  the  plaintiff  demurred,  and 
traversed  the  seisin  of  all  the  tolls  mentioned  in  the  first  six 
pleas.  The  defendants  obtained  time  to  join  in  demurrer ; 
and  just  before  the  spring  assizes  in  1846  delivered  a  joinder 
in  issue  on  the  first  six  picas,  and  a  rclicta  verificatione  to  the 
twelve  demurred  to.  An  application  was  made  thereupon  to 
a  Judge  at  Chambers  for  the  costs  on  the  relicta  verificatione, 
which  was  refiised ;  and  ultimately,  after  the  opportunity  of 
trying  at  the  spring  assizes  had  been  lost  in  consequence  of 
this  novel  entry,  the  twelve  pleas,  and  the  demurrers  and 
rdicta  verificatione  were  struck  out  The  plaintiff  then 
amended  his  replication  to  the  pleas  to  the  second  count 
by  stating  a  payment  of  the  toll  to  the  first,  of  a  similar 
payment  of  the  first  toll  claimed  in  the  second,  and  a 
traverse  of  the  other  toll  claimed  in  it;  and  as  to  the  third 
plea,  that  the  cart  had  paid  a  toll  on  its  coming  in  on  the 
occasion  in  question. 

The  defendants  obtained  time  to  rejoin  twice,  and 
on  the  second  occasion  upon  the  terms  of  rejoining 
issuably ;  and  ultimately,  just  before  the  summer  assizes. 
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1847.        they  applied  for  leave  to  amend  their  pleas,  which  was 
^^^^^     granted    them  on  similar  terms,   the  plaintiff  being    at 
9'  liberty  to  reply  de  novo,  if  necessary;   they  then  repie- 

ADd  Another,  senting  that  the  amendment  required  was  an  immaterial 
and  unimportant  amendment.  On  the  19th  of  Jane  they 
amended  the  pleas,  by  excepting  all  articles  which  were 
being  brought,  or  which  had  been  brought  to  any  market 
in  the  city;  and  the  plaintiff  thereupon  replied  to  all  the 
pleas  de  injuria.  The  defendants  then  took  out  a  summons 
for  leave  to  demur  specially,  but  this  was  refused :  they 
nevertheless  afterwards,  on  the  3rd  of  July,  delivered  a 
special  demurrer  for  duplicity.  The  plaintiff  signed  judg- 
ment ;  and  a  summons  having  been  taken  out  to  set  it  aside, 
the  Judge  referred  the  matter  to  the  Court. 

A  rule  nisi  was  obtained  by  the  defendants  in  last 
Michaelmas  Term  for  this  purpose,  upon  a£Sdavits  which 
were  entitied,  '*  Martin  Tagg,  plaintiff,  and  Jacob  Sim- 
monds  and  William  Prickett,  sued  as  William  Hemming, 
defendants."  The  appearance  had  been  entered  for  ^' Jacob 
Simmonds  and  William  Hemming,"  and  they  had  pleaded 
to  the  declaration  so  describing  them. 

Dowdeswell  (with  whom  was  Talfourd,  Seijt,)  shewed 
cause,  and  took  a  preliminary  objection  (a)  that  the  affi- 
davits on  which  the  rule  was  obtained  were  not  properly 
entitled.  In  Borthwick  v.  Ravenscroft  (b)  the  defendant, 
whose  real  name  was  Humphrey  Davies  R.,  was  described 
in  the  writ  of  summons  and  distringas  thereon  as  Henry  R. 
On  an  application  to  set  aside  the  distringas,  he  entitied 
his  affidavit  in  the  cause  "  B.  v.  Humphrey  D.  R.,  sued  as 
Henry  R.,"  and  it  was  held  bad,  there  being  no  such  cause 

(a)  On  a  former  day,  Pigott  objection  in  the  same  manner  as 

had  moved  for  leave  to  amend  if  a  rule  nisi  for  the  purpose  had 

the  affidavit  on  which  the  role  been  granted, 

was  granted,  and  DotodenoW/ then  (6)  5  M.  &  W.  31 ;    S.  C.  7 

consented,  that  on  the  argument  Dowl.  393. 
the  Court  should  deal  with  the 
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until  appearance.  Here  the  affidavits  are  entitled  *^  Martin 
Taggy  plaintiff,  and  Jacob  Simmonds  and  Wm.  Prickett, 
sued  as  Wm.  Hemming,  defendants,"  whilst  the  writ  and 
declaration  are  against  '^  Jacob  Simmonds  and  Wm.  Hem- 
miog.''  Besides,  here  the  defendants  have  entered  an 
appearance  in  the  name  in  which  they  are  sued,  and  have 
pleaded  to  the  declaration  so  describing  them.  This  cir- 
cumstance distinguishes  this  case  from  those  relied  on  by 
the  defendants,  in  which  a  variance  of  this  kind  has  been 
thought  immaterial  The  affidavits,  therefore,  it  is  sub- 
mitted, are  improperly  entitled,  and  the  rule  must  be 
discharged ;  nor  is  it  in  the  power  of  the  Court  to  amend 
them,  as  then  they  would  appear  to  be  sworn  after  the  rule, 
which  they  are  designed  to  support,  was  granted. 

But  even  should  this  objection  be  held  not  to  be  good,  it 
is  submitted  that  the  plaintiff  was  entitled  to  reply  de 
injuria  to  the  defendants'  pleas,  at  least  upon  general 
demurrer ;  and  the  defendants  being  under  terms  to  plead 
issuably,  could  not  avail  themselves  of  any  objection  which 
would  only  be  ground  of  special  demurrer.  He  cited 
Taylor  v.  Markham  (a) ;  Sawtell  v.  GiUard  (b) ;  Bowler  v. 
NicJiolson(c);  Bell  v.  Da  Costa  (d);  Lord  Pelham  v.  Pick- 
ersgiU  {e) ;  Berry  v.  Anderson  {/) ;  Blick  v.  Dymohe  {g) ; 
Barker  v.  Gleadow  (A) ;  Parker  v.  Riley  (t) ;  Humphreys  v. 
Earl  Waldegrave  (A) ;  Mackay  v.  Wood  (/). 


1847. 

^ V ' 

Taoo 

9. 
8IMMOKD8 

and  Another. 


Manning^  Scijt.,  and  Pigott,  in  support  of  the  rule,  sub- 
mitted, that  the  affidavit  was  one  upon  which  peijury  might 
be  assigned ;  and  if  so,  that  shewed  that  it  was  sufficient  to 


(o)  Yelv.  157;  S.  C.  Cro.  Jac. 
224. 

(b)  5  D.  &  R.  620. 

(c)  12  A.  &E.  341;  S.C.  4  P. 
&  D.  16. 

(d)  2  B.  &  P.  446. 

(e)  I  T.  R.  660. 
(/)  7  T.  R.  630. 

(g)  1  Bing.  379 ;  S.  C.  8  Moore, 
427. 


(h)  5  Dowl.  134. 

(t)  3  M.  &  W.  230;  S.  C.  6 
Dowl.  375. 

(*)  6  M.  &  W.  622 ;  S.  C.  8 
Dowl.  768. 

eft  7  M.  &  W.  420;  S.C.  9 
Dowl.  278.  See  further  as  to 
pleading  issuably,  Steele  v.  Har^ 
mer,  ante,  vol.  2,  p.  861 ;  Zuheta 
V.  Miller,  ante,  p.  186. 
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Vi 


1847.        support  the  rule,  although  the  title  might  differ  from  the 

~^QQ        cause  in  Court ;  but  at  any  rate  that  the  Court  might  j^ve 

9'  the  defendants  leave  to  amend  and  re-swear  their  affidavits, 

and  Another,   and  direct  the  rule  to  be  post-dated.     They  referred  to 

Finch  V.  Cocker  (a) ;  PkUUpa  v.  Hutchinson  (A) ;  Borthwick 

V.  Ravenscroft  (c) ;  Goodricke  v.  Turley  (d) ;  Jones  v.  El- 

dridge  {e) ;  Symes  v.  Prosser  (/). 

They  also  submitted  that  the  replication  de  injuri&  could 
not  be  pleaded  in  the  present  case,  and  that  thedefendant% 
although  under  terms  to  rejoin  issuably,  were  entitled  to 
demur  for  duplicity  to  such  a  replication,  and  that  a 
demurrer  on  this  ground,  was  not  a  contravention  of  the 
terms  of  rejoining  issuably.  They  cited  Crogaiis  case  (y) ; 
Bro.  Ahr.  tit  «  DovbU  Ptm^  pL  73 ;  FiU.  Abr.  tit  «  Doubk 
Pka/^  pL  46;  Dive  v.  Maninffham(h);  Dewey  v.  8opp({); 
Berry  v.  Anderson  (k) ;  Hooker  v.  Nye  {I) ;  Langford  v. 
fVayhom{m);  Gisbome\.  fVyatt(n);  Barkers.  Gleadaw  (o); 
Woodman  v.  Goble  (p) ;  Cfurtis  v.  Margins  of  Headfort  (q). 

Cur.  adv.  vuU. 

Erle,  J. — ^In  this  case  the  affidavits  on  which  a  rule  to 
set  aside  a  judgment  was  founded  were  entitled  **  Tagg  v. 
Simmonds  and  Prickett,  sued  as  Hemming,"  the  name  of 
the  cause  being  **  Tagg  v.  Simmonds  and  Hemming.''  I 
think  these  affidavits  were  invalid,  as  the  appearance  and 
subsequent  proceedings  were  in  the  name  *^  Tagg  r.  Sim- 

(a)  2  Dowl.  383  ;  S.  C.  2  Cr.  v.  Kilpm,  ante,  p.  295. 
&  M.  412.  (g)  8  Rep.  66,  b. 

{b)  3  Dowl.  20.  (*)  Plowd.  60. 

(c)  5  M.  &  W.  31 ;   8.  C.  7  («)  2  Stra.  1186. 

Dowl.  393.  (*)  7  T.  R.  630. 

id)  4  Dowl.  392 ;  S.  C.  2  C„         (l)  1  Cr.,  M.  &  R,  258. 
M.  &  R.  637.  (m)  7  Price,  670. 

(e)  4  M.  &  6.  266 ;  S.  C.  4  (»)  3  DowL  605. 

Scott,  N.  R.  751 ;  1  Dowl.  710,         (o)  5  Dowl.  134. 
N.  S.  (p)  3  M.  &  W.  304  ;  S.  C.  6 

(/)  Ante,  vol.  3,  p.  491 ;  S.  C.  Dowl  371. 
15  M.  &  W.  151 .  See  also  Lomax         (7)  6  Dowl.  496. 
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monds  and  Hemming."     The  case  is  distinguishable  from        1847. 
Jcnei  V.   Eldridge  (a),   the   defendant   there   not  having        'Vt^l^ 
appeared,  and  being  at  liberty  to  object  to  any  misnomer.         simmonds 

Upon  this  ground  the  rule  must  be  dischaiged.  In  order,    «»d  Another. 
however,  to  dispose  of  the  question  of  costs,  it  becomes 
necessary  to  consider  the  other  points. 

It  appears  to  me,  as  at  present  advised,  that  the  replication 
de  injuria  to  a  plea  justifying  a  trespass  under  a  right  to 
distrain  for  a  toll  was  proper;  Bowler  v.  Nicholson  {b):  but 
it  IS  not  necessary  to  decide  that  it  would  be  good  on  special 
demurrer:  because  I  think  that  the  defendants,  being  under 
terms  of  rejoining  issuably,  had  no  right  to  demur  specially 
to  such  a  replication.  If  they  had  joined  issue,  the  cause 
would  have  been  decided  on  its  merits;  the  defect,  if  any, 
in  the  replication  was  only  ground  for  special  demurrer ; 
Parker  v.  RUey  (c) :  and  if  the  special  demurrer  had  been 
allowed  to  remain,  and  had  been  decided  for  the  defend- 
ants, the  question  in  the  cause  would  still  have  remained 
unsettled. 

Rule  discharged,  with  costs. 

(a)  4  M.  &  G.  266.  (e)  3  M.  &  W.  230. 

ih)  12A.  &E.  341. 


HoBSON  V.  Stewart. 
1  HIS  was  an  action  of  trover  for  certidn  scrip  shares  or  After  is 


certificates  in  a  railway  company,  entitled  the  Goole,  Don-  action  of  " 
caster,  and  Sheffield  and  Manchester  Railway  Company ;  S^iTo^ih** 
to  which  the  defendant  pleaded  the  general  issue,  and  that  g^y><»;d«o^ 
the  plaintiff  was  not  possessed;  upon  which  issues  were  matters  in  dif. 

.   .       I  ference  in  tha 

JOmeU.  eoMte  between 

the  parties," 
were  referred 
b^  order  of  reference  to  arbitration,  *'  the  costs  of  the  caose  to  abide  the  erent.**  The  award 
directed  that  **  the  said  cause  shall  cease  and  be  no  further  prosecuted,  and  that  the  said 
defendant,**  kc,  *«shall  pay  to  the  said  plaintiff,**  &c.»  **  on,**  &c.,  *«  the  sum  of  1452.  :**  Hdi^ 
on  motion  to  set  aside  the  award,  that  there  was  a  sufficient  finding  on  the  issues,  on  which  the 
costs  might  be  taxed ;  and  that  tJiat  part  of  the  award  which  directed  a  staj  of  proceedings  might 
be  treated  as  surplusage. 
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1847.  The  cause  was  referred  by  an  order  o{  Pollock,  C.  B.,  on 

the  8th  of  August,  1846,  which  ordered,  *^  that  all  matters 
in  difierence  in  this  cause,  between  the  parties  thereto, 
shall  be  referred  to  the  award,  order,*^  &c.,  of  two  arbitrators 
therein  named,  with  power  to  appoint  an  umpire  to  decide 
in  case  of  difierence  between  them ;  ^^  the  costs  of  the  cause 
to  abide  the  event,"  and  <Uhe  costs  of  the  reference  and 
award,  and  all  other  costs  and  charges  incidental  thereto, 
to  be  in  the  discretion  of  the  arbitrators.''  The  arbitrators 
accordingly  made  their  award  on  the  18  th  of  November, 
1846,  by  which  they  directed,  that  ^'the  said  cause  shall 
cease  and  be  no  further  prosecuted,  and  that  the  said 
defendant,  Duncan  John  Stewart,  his  executors  or  admi- 
nistrators, shall  pay  to  the  said  plaintifi;  Thomas  Hobson, 
on  the  30th  day  of  November  instant,"  at  &c.,  ^*  the  sum 
of  145/1,  and  that  one  moiety  of  the  costs  of  the  said  refe- 
rence, and  of  this  our  award,  shall  be  borne  and  paid  by 
the  said  Thomas  Hobson,  and  the  other  moiety  thereof 
shall  be  borne  and  paid  by  the  said  John  Duncan  Stewart" 

Crompton  now  moved  for  a  rule  nisi  to  set  aside  the 
award,  on  the  following  grounds;  that  the  action  was  not 
decided;  that  it  does  not  appear  by  the  award  whether 
the  plaintiff  or  the  defendant  is  entitled  to  the  costs  of  the 
action  or  of  the  issues,  or  to  any  and  what  part  thereof  or 
in  whose  favour  the  event  of  the  action  is  decided ;  and  that 
the  arbitrators  had  no  power  to  enter  a  stet  processus,  and 
that  they  did  not  determine  the  action  by  so  doing.  He 
submitted  that  the  arbitrators,  in  directing  that  the  defendant 
should  pay  to  the  plaintiff  a  sum  of  money,  had  not  sufficiently 
determined  the  issues  between  the  parties,  or  the  event  of 
the  cause,  upon  which  the  taxation  of  costs  was  to  proceed 
The  case  of  Stonehewer  v.  Farrar  (a)  is  an  authority  that 
where,  in  an  action  where  several  issues  are  joined,  the 
costs  are  to  abide  the  event,  the  award  ought  to  contain  a 

(a)  6  Q.  B.  730. 
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distinct  finding  on  each  issue ;  and  the  rule  is  so  laid  down 
by  Mr.  Watson^  in  his  Work  on  Awards,  p.  222,  2nd  edition. 
Besides,  here  there  is  nothing  to  shew  that  the  sum  so 
awarded  is  awarded  in  respect  of  the  cause  of  action. 
[JErfe,  J. — The  reference  is  only  "of  all  matters  of  diffe- 
rence in  the  cause.*^  There  might  be  a  dispute  between 
the  parties  with  regard  to  interlocutory  costs  in  the  action. 
[JErfe,  J. — There  is  no  distinction  between  a  reference  of 
"  the  cause,"  and  "  all  matters  in  difference  in  the  cause."] 
At  any  rate  the  award  is  bad  for  excess  of  authority,  in 
directing  that  the  action  should  cease  and  be  no  further 
prosecuted.  [Erk,  J. — May  not  that  be  treated  as  sur- 
plusage?] (a) 

Cur.  adv.  vutt. 

Eble,  J. — This  was  an  action  of  trover,  to  which  the 
defendant  had  pleaded  two  pleas;  first,  not  guilty,  and 
secondly,  not  possessed.  After  issue  joined,  the  cause  was 
referred  to  arbitration  by  a  Judge's  order,  **  all  matters  in 
difference  in  the  cause"  being  referred  to  the  award  of 
certfun  arbitrators  therein  named,  "the  costs  of  the  cause 
to  abide  the  event."  The  arbitrators  accordingly  made 
their  award,  by  which  they  directed  that  the  action  "should 
cease  and  be  no  fiirther  prosecuted,"  and  that  the  defend- 
ant," &c,  "should  pay  to  the  plaintiff  on,"  &c.,  "the  sum  of 
145i ;"  but  whether  in  respect  of  the  cause,  or  not,  did  not 
appear. 

A  rule  was  applied  for  to  set  aside  the  award  on  the 
grounds,  mainly,  that  the  issues  were  not  disposed  of,  and 
that  the  event  of  the  cause,  on  which  the  costs  depended, 
was  not  sufficiently  ascertained. 

There  is  a  class  of  cases,  of  which  Stonehewer  v.  Farrar  (^) 
is  one  of  the  latest,  which  decide,  that  wherever  the  costs 
of  the  cause  are  to  abide  the  event  of  the  award,  there 

(a)  See  Ward  v.  UaU,  9  DowL  v.  AtcAorcbofi,  S  Taunt.  697  ; 
610;  J>Qt  d.  Bfid^  v.  Cox^  ante^  Kendrick  v.  Davies,  5  Dowl.  693. 
p.  76.    See  also  Doe  d.  WiOiams         (&)  6  Q.  B.  730. 
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c 


1847.        oi^t  to  be  a  distinct  finding  by  the  arbitrator  on  each 


HotflON       iasoe;  and  that  a  general  finding  in  fiiToiir  of  one  party  is 

9rEw  VT      °^^  sa£Bcient     Bat  in  all  those  cases  in  which  an  award 

has  been  set  aside  on  this  ground,  the  general  finding  has 

left  it  uncertain  how  the  costs  should  be  taxed  upon  sooie 

of  the  issues. 

In  the  present  case,  however,  that  is  not  sa  The  arbi- 
trators have  found  here,  ^  that  the  said  cause  shall  cease  and 
be  no  further  prosecuted,  and  that  the  defendant  should 
pay  to  the  plaintiff,"  &c.,  **  the  sum  of  145V 

The  only  issues  between  the  parties  were  upon  mere 
traverses  of  the  plaintiff's  declaration.  An  award,  there- 
fcnre,  which  finds  that  the  plaintiff  is  entitled  to  recover  a 
certain  sum,  must  decide  those  issues  in  his  &vour.  The 
case  of  Harding  v.  Forshaw  (a)  shews,  that  where  the  costs 
are  to  abide  the  event,  and  the  arbitrator  awards  that  the 
plaintiff  had  no  caase  of  action  against  the  defendant,  and 
that  he  should  pay  the  defendant  a  certain  sum,  there  is  a 
suflBcient  finding  of  the  event  of  the  caose^  and  the  award 
is  sufliciently  final 

It  has  been  fiirther  uiged,  that  it  does  not  appear  upon 
the  fece  of  this  award,  that  the  sum  awarded  was  in  respect 
of  the  cause  of  action  in  the  declaration  mentioned;  but 
**  the  matters  in  difference  in  the  cause"  only  were  referred; 
and  to  hold  that  the  arbitrator  awarded  this  sum  of  money, 
not  in  respect  of  the  matters  in  difference  in  the  cause,  but 
in  respect  of  some  matter  in  regard  to  which  he  had  no 
right  CO  award,  would  be  to  make  an  intendment  for  the 
express  purpose  of  defeating  the  award. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  there 
ought  to  be  no  rule. 

Rule  refused  (b). 

(a)  1  M.  &  W.  415 ;  S.  C.  4  Dowl.  761. 

(5)  See  Crosbie  v.  Holmes,  amie,  vol.  3,  p.  566. 
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J  847. 

Regina  v.  The  Inhabitants  of  Watford. 

A  RULE  had  been  obtained  (a),  calling  on  the  prose-  a  Judge's 
cutor  to  shew  cause  why  an  order  made  by  the  Honorable  of  the  pro«ecu. 
Mr.  Justice  Maule,  that  the  costs  of  this  prosecution  be  tionofaum. 

*  dictment  for 

paid,  when  taxed,  to  the  prosecutor  George  Henry  Arnold,  nonrepair  of* 
Esq.,  or  his  attorney,  in  such  manner  as  the  act  directs,  the  general 
should  not  be  set  aside ;  upon  notice  of  this  rule  to  be  given  ^^t  6vfm^^ 
to  the  attorney  or  agent  for  the  said  prosecutor  in  the  mean  c-  ^»  ••  ^^» 

time.  on  the  face  of 

It  appeared  upon  the  aflSdavits  in  support  of  this  rule,  ftm'S  the  coats 

that  on  the  31st  of  July,  1844,  an  information  had  been  HJ^^hT^"** 

laid  by  George  Henry  Arnold,  Esq.,  against  George  Abbey,  did  not  do  so, 

of  Watford,  surveyor  of  the  highways   of  the   parish   of  the  order  aside. 

Watford,  in  the  county  of  Northampton,  for  allowing  a  j^  jJould  also* 

certain  part  of  the  Queen's  highway,  called  the  Old  Watling  ■***«  ^« 

Street  Road,  alleged  to  be  situate  in   the   said  parish  of     5;rmMf,that 

Watford,  to  be    out  of  repair.     That   upon   information  dictment  is 

being  heard  before  the  justices  for  the  division  of  Daventry,  Sie^!|^iurtCT 

in  the  said  county  of  Northampton,  the  jurisdiction  of  the  »e«ons  by 

^    "^  *  •'  order  of  special 

justices  was  objected  to,  on  behalf  of  the  surveyor,  on  the  sessions,  and 

ground  that  the  liability  to  repair  was  in  question.     That  into  this  Court 
thereupon  the  justices  made  the  following  order;—  aJtsb ^rit^f 

Northamptonshire:    -^  Be  it  remembered,  that  on  the  31st  certiorari, Mid 
Divisionof  Daventry.  J  day  of  July,  in  the  year  of  our  atnisiprius. 
Lord  1844,  at  Daventry,  in  the  county  of  Northampton,  Jj^ng  tSere 
and  within  the  division  of  Daventry,  in  the  said  county,  "^ J^^^® 

before  whom 
(«)  In  Hilary  Term.  1846.  ^^J- 

tried,**  within 
the  meaning  of  the  95th  section  of  the  5  &  6  Wm.  4,  c.  50,  so  as  to  be  enabled  to  make 
an  order  for  payment  of  the  costs  of  the  prosecution. 

Where  the  order  was  made  to  pay  the  coeto  to  '« G.  EL  A. "  (the  prosecutor)  "  or  hb  attomev,** 
Semble,  that  the  order  was  not  bad,  because  **  G.  H.  A.**  was  dead  at  the  time  of  the  order  made. 

Smik,  that  it  need  not  appear  by  express  averment,  if  it  may  be  gathered  by  reasonable 
implication  that  the  highway  in  respect  of  which  the  indictment  is  preferred,  is  within  the 
dirisioii,  for  which  Uie  justioos  m  vpeati\  sessions  were  sitting,  who  ordered  the  indictment  to  be 
preferred. 

Sembk,  that  it  is  not  necessary  that  the  Judge  should  state  on  the  face  of  the  order,  tl^e  facts 
out  of  which  his  jurisdiction  arises. 

YOL.  IV.  Q  Q  J>.   &   L. 
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1847.        Geoige  Henry  Arnold,  of  Ashby  St  Ledgei^s,  in  the  said 
]^,^^      county.  Esquire,  personally  came  before  the  Rev.  John 
Inhabiun   of   ^^^^*  Clerk,  one  of  her  Majesty's  justices  of  the  peace  in 
Wattoao.     and  for  the  said  county  of  Northampton  and  division  of 
Daventry,  and  informed  the  said  John  Rose,  that  a  certain 
part  of  a  certain  highway,  situate  and  being  in  the  parish  of 
Watford,  in  the  said  county  of  Northampton,  called  the  Old 
Watling  Street  Road,  commencing  at  the  cross-road  in  the 
parish  of  Watford  aforesaid,  leading  from  Daventry  in  the 
said  parish  of  Watford  aforesaid,  and  proceeding  thence  in 
a  southerly  direction,  of  the  length  of  803  yards  or  there- 
abouts, to  a  certain  point  dividing  the  said  parish  of  Watford 
and  the  parish  or  hamlet  of  Buckby  Murcott  in  the  said 
county,  at  or  near  a  watercourse  crossing  the  said  highway, 
and   which  said  highway   adjoins   the  lands  of  Thomas 
Haynes,  on  the  east  side  thereof,  was  then  out  of  repair, 
and  was  not  well  and  sufficiently  repaired  and  amended, 
contrary  to  the  statute  in  that  case  made  and  provided; 
whereupon  George  Abbey,  of  Watford  aforesaid,  grazier, 
the  surveyor  of  the  highways  of  the  said  parish  of  Watford, 
after  being  duly  summoned  to  appear  before  her  Majesty's 
justices  at  a  certain  special  sessions  for  highways,  to  wit,  a 
special  sessions  for  the  highways  situate  within  the  division 
of  Daventry,  the  same  being  the  division  within  which  the 
highways  for  the  said  parish  of  Watford  are  situate,  appeared 
in  conformity  with  such  summons  before  us,  Thomas  Reeve 
Thornton,  William  Watkins,  and  Richard  Howson  Lamb, 
Esquires,  three  of  her  Majesty's  justices  of  the  peace  in  and 
for  the  county  of  Northampton,  and  in  and  for  the  division 
of  Daventry  aforesaid,  on  the  4th  day  of  September  in  the 
year  of  our  Lord  1844,  at  Daventry,  in  the  said  county, 
within  the  division   aforesaid,  the  same   being   a  special 
sessions  for  the  highways  situate  within  the  said  division  of 
Daventry,  theretofore  duly  appointed  and  then  held  pur- 
suant to  the  provisions  of  the  statute  made  and  passed  in 
the  session  of  Parliament  holden  in  the  fifth  and  sixth 
years  of  the  reign  of  King  William  the  Fourth,  intituled, 
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^An  Act  to  consolidate  and  amend  the  laws  relating  to 
highways  in  that  part  of  Great  Britain  called  fingland." 
And  the  said  George  Abbey  having  heard  the  matters 
contuned  in  the  said  information,  then  and  upon  the 
hearing  of  the  said  summons  denied,  on  behalf  of  the  said 
inhabitants  of  the  said  parish  of  Watford,  the  duty  or  obli- 
gaticm  of  repairing  the  said  highway  hereinbefore  and  in 
the  said  information  mentioned;  whereupon  we  the  said 
JQBtioea  dOf  in  pursuance  of  the  said  statute,  hereby  direct, 
that  a  bill  of  indictment  for  the  non-repair  of  the  said 
highway  be  preferred  by  the  said  George  Henry  Arnold, 
Esq.,  against  the  inhabitants  of  the  said  parish  of  Watford, 
and  that  the  necessary  witnesses  in  support  thereof  be 
sobpoenaed  at  the  next  general  quarter  sessions  of  the 
peace  to  be  holden  in  and  for  the  said  county  of  North- 
amptoiL     Given,  &c.     Signed,  &c. 

Accordingly,  at  the  quarter  sessions  held  at  Northampton 
in  and  for  the  said  county  of  Northampton,  in  October, 
1844,  an  indictment  was  preferred  by  the  said  George 
Henry  Arnold  against  the  above  named  defendants,  for 
sofiering  a  certain  part  of  the  common  and  ancient  Queen's 
highway,  called  the  Old  Watling  Street  Road,  to  be  out  of 
repiur,  and  which  part  was  described  in  the  indictment  as 
follows:— -^^ a  certain  part  of  the  said  common  and  ancient 
Queen's  highway  situate,  lying,  and  being  in  the  parish  of 
Watford^  in  the  county  of  Northampton,  commencing  at 
and  extending  from  the  northern  extremity  of  a  certiun 
close  in  the  said  parish  of  Watford,  adjoining  the  said 
common  highway,  and  at  the  place  where  the  said  highway 
is  met  and  intersected  by  a  certain  cross-road  leading  from 
Daventry  in  the  said  county  to  Watford  aforesaid,  and  ending 
upon  the  northern  side  of,  and  at  a  distance  of  twenty- 
one  yards  in  a  northerly  direction  from,  a  certain  water- 
course, flowing  across  the  said  common  and  public  Queen's 
highway  in  the  said  parish  of  Watford,  and  containing  in 
length  780  yards,  and  in  breadth  eighteen  yards." 

Shortly  after  the  indictment  was  preferred,  the  prose- 
Q  Q  2 


1847. 

' — V — ' 
Regina 

Inhtbitants  of 
Watford. 


596  CASES  OK  POINTS  OF   PRACTICB,   Q.   B. 

1847.       cuter,   George  Henry   Arnold,  died.     In  the  month  of 

f[^^^     December  following,  the  defendants  removed  the  indict- 

,  .    »•  ment  by  certiorari  into  this  Court,  and  the  record  was  sent 

Watford,     down  for  trial  at  Nisi  Prius  at  the  spring  assizes,  which 

were  holden  at  Northampton,  in  the  month  of  March^  1846, 

./hen  it  was  tried  as  a  special  jury  cause  before  Mauk,  J., 

and  a  verdict  found  for  the  Crown.     On  an  application 

being  made  to  the  learned  Judge  for  his  order  or  certificate 

for  costs,  under  the  6  &  6  Wm.  4,  c  50,  s.  95,  he  expressed 

his  doubt  as  to  his  power  to  make  any  such  order,  and  the 

matter  was  adjourned  to  Chambers  after  the  Vacation,  when 

that  learned  Judge  made  the  following  order: — 

^'  Northampton  Lent  Assizes,  1845. 

''  The  Queen  against  The  InhabitanU  of  Watford. 

'^In  pursuance  of  the  statute  in  that  case  made  and 
provided,  I  order  and  direct  that  the  costs  of  the  within 
prosecution  be  paid,  when  taxed,  to  the  prosecutor,  Greoi^ 
Henry  Arnold,  Esq.,  or  his  attorney,  in  such  manner  as 
the  said  act  directs. 

(Signed)  "W.  H.  Maule." 

Notice  of  taxation  was  given,  and  the  costs  were  taxed 
by  the  associate  at  lABl  Is.  7£,  the  defendants  protesting 
that  the  associate  had  no  power  to  tax  them.  The  costs  so 
allowed  included  the  costs  of  preparing  the  indictment  at 
the  quarter  sessions. 

The  following  objections  were  stated  to  the  Judge's 
order  :— 

1.  That  there  was  no  jurisdiction  to  make  such  an  order, 
where  the  indictment  was  removed  by  the  defendant  by 
certiorari  into  the  Court  of  Queen's  Bench  and  tried  at 
Nisi  Prius. 

2.  That  the  order  directed  the  costs  to  be  paid  to  Greoige 
Henry  Arnold,  or  his  attorney,  and  that  George  Henry 
Arnold  was  dead  at  the  time  when  the  order  was  made. 
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3.  That  G.  H.  Arnold  died  before  the  principal  part  of 
the  costs  had  been  incurred. 

4*  That  it  did  not  expressly  appear  that  the  highway  in 
question  was  within  the  Daventry  division,  for  which  the 
justices  held  their  petty  sessions. 

5.  That  the  order  did  not  direct  by  whom  or  out  of 
what  fund  the  costs  should  be  paid. 

6.  That  the  amount  of  the  costs  should  be  ascertained 
and  specified  in  the  order. 

7.  That  this  being  a  special  statutable  order  by  a  Judge 
of  assize,  the  circumstances  necessary  to  give  the  Judge 
jurisdiction  to  make  it  should  have  appeared  on  the  face  of 
the  order. 


1847. 

^ — V ' 

Rbgina 

V, 

Inhalntaiits  of 
Watfobd. 


In  Trinity  Term,  1846, 

M.  D,  Mil  (with  whom  was  Macaulay)  shewed  cause. 
As  to  the  first  objection,  although  it  is  true  that  the  5  &  6 
WiD.  4,  c.  50,  s.  95  (a),  under  which  this  order  is  made. 


(a)  The  following  fure  the  ma- 
terial eections  of  the  act  5  &  6 
Wm.  4,  c.  50. 

Sect.  94.  "That  from  and  after 
the  commencement  of  this  act,  if 
any  highway  is  out  of  repair  or 
it  not  well  and  sufficiently  re- 
jMured  and  amended,  and  infor- 
<ination  thereof,  on  the  oath  of 
one  credible  witness,  is  given  to 
any  justice  of  the  peace,  it  shall 
and  may  be  lawful  for  such  jus- 
tice and  he  is  hereby  authorized 
and  required  to  issue  a  summons 
requiring  the  surveyor  of  the 
parish,  or  other  person  or  body 
politic  or  corporate  chargeable 
with  such  repairs,  to  appear  be- 
fiDre  the  justices  at  some  special 
sessions  for  the  highways  in  the 
said  summons  mentioned,  to  be 
held  within  the  division  in  which 
the  said  highway  may  be  situate ; 


and  the  said  justices  shall  either 
appoint  some  competent  person 
to  view  the  same,  and  report 
thereon  to  the  justices  in  special 
sessions  assembled,  on  a  certain 
day  and  place  to  be  then  and 
there  fixed,  at  which  the  said  sur- 
veyor of  the  highways  or  other 
party  as  aforesaid  shall  be  directed 
to  attend,  or  the  said  justices  shall 
fix  a  day  whereon  they  or  any  two 
of  them  shall  attend  to  view  the 
said  highway ;  and  if  to  the  jus- 
tices at  such  special  sessions,  on 
the  day  and  at  the  place  so  fixed 
as  aforesaid,  it  shall  appear,  either 
on  the  report  of  the  said  person 
so  appointed  by  them  to  view,  or 
on  the  view  of  such  justices,  that 
the  said  highway  is  not  in  a  state 
of  thorough  and  eflfectual  repair, 
they  the  said  justices  at  such  last 
mentioned  special  sessions  shall 
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1847.       does  not  apply  in  terms  to 
f[^l^^^    moved  by  certiorari ;  yet  it 

V. 

Inhabitants  of 
Watford,      convict  the  said  surveyor  or  other 

party  liable  to  the  repair  of  the 
said  highway  in  any  penalty  not 
exceeding  51.,  and  shall  make  an 
order  on  the  said  surveyor,  or 
other  person  or  bodies  politic  or 
corporate  liable  to  repair  such 
highway,  by  which  order  they 
shall  limit  and  appoint  a  time  for 
the  repairing  of  the  same ;  and 
in  default  of  such  repairs  being 
effectually  made  within  the  time 
so  limited,  the  said  surveyor,  or 
such  other  person  or  body  politic 
or  corporate  as  aforesaid,  shall 
forfeit  and  pay  to  some  person  to 
be  named  and  appointed  in  a 
second  order  a  sum  of  money  to 
be  therein  stated,  and  which  shall 
be  equal  in  amount  to  the  sum 
which  the  said  justices  shall,  on 
the  evidence  produced  before 
them,  judge  requisite  for  repair- 
ing such  highway,  which  money 
shall  be  recoverable  in  the  same 
manner  as  any  forfeiture  is  reco- 
verable under  this  act,  and  such 
money  when  recovered  shall  be 
applied  to  the  repair  of  such 
highway ;  and  in  case  more  par- 
ties thai>  one  are  bound  to  repair 
any  such  highway,  the  said  jus- 
tices shall  direct  in  their  said 
order  what  proportion  shall  be 
paid  by  each  of  the  said  parties  : 
Provided  that  if  the  said  highway 
so  out  of  repair  is  a  part  of  the 
turnpike  road,  the  said  justices 
shall  summon  the  treasurer  or 
surveyor  or  other  officer  of  such 
turnpike  road,  and  the  order 
herein  directed  to  be  made  shall 
be  made  on  such  treasurer  or 


the  case  of  an  indictment  re- 
does in  spirit,  for  the  proviso 

surveyor  or  other  officer  as  afore- 
said, and  the  money  therein 
stated  shall  be  recoverable  as 
aforesaid :  Provided  nevertheless, 
that  the  said  justices  shall  not 
have  power  to  make  such  order 
as  aforesaid  in  any  case  where 
the  duty  or  obligation  of  repair- 
ing the  said  highway  comes  in 
question." 

Sect.  95.  "That  if  on  the 
hearing  of  any  such  sommons 
respecting  the  repair  of  any 
highway  the  duty  or  obligation 
of  such  repairs  is  denied  by  the 
surveyor  on  behalf  of  the  inha- 
bitants of  the  parish,  or  by  any 
other  party  charged  therewith, 
it  shall  then  be  lawful  for  such 
justices  and  they  are  hereby  re- 
quired to  direct  a  bill  of  indict- 
ment to  be  preferred,  and  the 
necessary  witnesses  in  support 
thereof  to  be  subpoenaed  at  the 
next  assizes  to  be  holden  in  and 
for  the  said  county,  or  at  the  next 
general  quarter  sessions  of  the 
peace  for  the  county,  riding, 
division,  or  place  wherein  such 
highway  shall  be,  against  the 
inhabitants  of  the  parish  or  the 
party  to  be  named  in  such  order 
for  suffering  and  permitting  the 
said  highway  to  be  out  of  repair; 
and  the  costs  of  such  prosecution 
shall  be  directed  by  the  Judge  of 
assize  before  whom  the  said  in- 
dictment is  tried,  or  by  the  jus- 
tices at  such  quarter  sessions,  to 
be  paid  out  of  the  rate  made  and 
levied  in  pursuance  of  this  act 
in  the  parish  in  which  such  high- 
way shall  be  situate:   Provided 
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expressly  contemplates   the  removal  by  certiorari  of  the        1847. 

indictment  into  this  Court     Here  the  defendants  them-      r^^ina 

selves  have  removed  the  indictment;  and  the  Leirislature.    ,  ,  .?* 

,  iDhabitanto  of 

in  giving  them  the  power  to  do  so,  must  have  intended     Watford. 

that  the  indictment  should  be  removable,  with  all  its  legal 
consequences.  It  will  be  argued,  however,  that  the  indict- 
ment was  not  tried  before  a  Judge  sitting  as  a  Judge  of 
assize,  but  by  virtue  of  his  commission  of  Nisi  Prius.  This 
objection  is  over-refined,  for,  strictly  speaking,  a  Judge 
sitting  under  the  old  commission  of  assize  could  have  no 
authority  to  try  such  an  indictment.  The  Legislature 
must^  therefore,  have  meant  by  the  words,  '^  Judge  of 
assize  before  whom  the  said  indictment  is  tried,"  not  the 
strict  technical  meaning  which  might  be  attached  to  them ; 
but  a  description  of  the  person ;  namely,  a  Judge,  before 
whom  assizes  are  held.  \^fFiffhtman,  J. — If,  in  point  of 
tsxtj  there  is  no  person  who  could  try  it  as  *'  Judge  of 
assize,"  it  must  be  taken  to  be  designatio  personae,  and  be 
understood  to  mean  one  who  is  ordinarily  described  by  that 
name.]  Regina  v.  Inhabitants  of  Paul  (a)  will,  perhaps,  be 
relied  on  in  support  of  this  objection,  and  the  marginal 
note  certainly  lays  it  down,  that  *^  a  Judge  who  tries  at 
Nisi  Prius  an  indictment  for  non-repair  of  a  highway, 
removed  by  certiorari,  has  no  power  under  that  section  to 
award  costs;"  but  it  appears  that  it  was  argued  in  that  case 
that  the  Judge  had  no  discretion  in  the  matter  as  to  refusing 
an  order,  and  that  the  learned  Judge  said,  that  if  it  was 
discretionary  in  him  he  refused  the  order,  but  if  it  were 
not,  he  gave  the  parties  leave  to  move  the  Court  above. 
The  case  of  Regina  v.  Inhabitants  of  ChalUcombey  which  is 
reported  in  a  note  to  Regina  v.  Inhabitants  of  Patdy  is 
another  authority  to  the  same  effect.     There  the  Judge's 

nevertheless,    that    it    shall    be  meDt  by  certiorari  or  otherwise, 

lawful  for  the  party  against  whom  into  his  Majesty's  Court  of  King's 

tDch  indictment  shall  be  so  pre-  Bench." 
ferred  at  the  quarter  sessions  as         (a)  2  M.  &  Rob.  307. 
aforesaid  to  remove  such  indict- 


600  CASES   ON    POINTS  OF    PRACTICE,   Q.    B. 


V. 


1847.        refusal  to  make  an  order  may  be  taken  to  have  mainly 

proceeded  on  the  fact,  that  there  had  not  been  any  sufficient 

V-  dedication  to  the  public  to  constitute  it  a  highway;  and. 

Inhabitants  of  . 

Watfoad.  unless  it  were  one,  he  thought  he  had  not  sufficient  power 
to  grant  an  order.  The  case  of  Regina  v.  Inhabitants  of 
Pembridge  (a)  was  decided  under  a  different  section, 
which  gives  power  to  award  costs  to  "the  Court  before 
whom  any  such  indictment  shall  be  preferred;"  but  its 
authority  by  analogy  is  strong,  and  there  the  Court  held, 
that  where  the  indictment  was  removed  by  certiorari  the 
Judge  at  Nisi  Prius  might  make  the  order.  As  to  the 
second  and  third  objections,  the  order  is  to  pay  to  the 
prosecutor  "or  his  attorney,"  and  the  attorney  who  con- 
ducted the  prosecution,  and  who  has  been  at  the  expense 
of  preferring  the  indictment,  is  alive,  and,  therefore,  the 
order  is  well  made  to  pay  the  money  to  him.  \^Wigktman^i. 
— The  section  is  in  general  terms,  to  direct  the  costs  to 
be  paid,  whoever  has  incurred  them.]  As  to  the  fourth 
objection,  Regina  v.  The  Inhabitants  of  HicUing  (b)  will  be 
relied  on,  but  that  case  was  not  argued;  the  rule  being 
made  absolute,  no  cause  being  shewn.  Besides,  there  was 
another  objection  in  that  case,  which  perhaps  was  felt  to  be 
fatal.  This  objection  supposes  that  the  highway  may  be 
in  two  divisions,  or  in  a  different  one  from  that  for  which 
the  justices  held  their  sessions;  but  it  is  submitted,  that  the 
Court  will  not  make  an  intendment  that  the  justices  acted 
out  of  their  jurisdiction.  As  to  the  fifth  and  sixth  objections^ 
the  order  directs  that  the  costs  shall  be  paid  "in  such 
manner  as  the  said  act  directs."  This  is  not  like  a  case  on 
demurrer.  '^These  orders  are  indorsed  on  the  back  of  the 
record.  As  to  the  seventh  and  last  objection,  it  is  founded 
on  Christie  v.  Unwin  (c).  There  it  was  held,  that  an  order 
made  by  the  Lord  Chancellor,  under  stat.  6  Geo.  4,  c  16, 
s.  18,  must  shew  on  the  face  of  it  whatever  is  necessary  to 

(a)  3  Q.  B.  901  ;  S.  C.  3  G.  (c)  II  A.  &  E.  373;  S.  C.  3  P. 

&  D.  5.  &  D.  204. 

(6)  Siuce  reported,  7  Q.  B.  889. 
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give  jurisdiction.      But  there  it  was  necessary,  in  order        1847. 
to  gfive  the  Lord  Chancellor  jurisdiction,  that  application       r^^J^JT^ 
should  be  made  to  him  by  a  creditor  who  had  first  proved  ^* 

Inhabitants  of 

a  debt  sufficient  to  support  a  commission.    Here  the  autho-     Watford. 
rity  is  given  to  the  Judge,  qui  Judge  of  assize. 

HayeMy  in  support  of  the  rule.  As  to  the  first  objection, 
Regina  v.  Inhabitants  of  Paul  (a)  is  expressly  in  point,  and 
the  opinion  of  Mr.  Justice  Maule  is  distinctly  stated  to  be, 
both  in  that  case,  and  in  the  one,  reported  in  the  note,  of 
Regina  v.  ChaUicombey  that  a  Judge  sitting  at  Nisi  Piius  had  no 
authority  to  make  an  order  for  costs  under  the  95th  section. 
In  the  case  of  a  removal  by  certiorari  at  the  instance  of  the 
defendant,  he  is  bound  to  enter  into  a  recognizance  for 
costs  under  a  different  statute  (&).  Regina  v.  The  Inhabitants 
of  Pembridge  is  not  strictly  in  point ;  for  the  words  in 
the  section  there  under  consideration  were,  ^Uhe  Court 
before  whom  the  indictment  should  be  preferred,"  and  all 
that  was  held  wasf,  that  *^ preferred"  might  mean  *^  tried"  in 
that  section.  As  to  the  second  and  third  objections,  the 
authority  both  of  the  prosecutor  and  his  attorney  were 
terminated  by  the  death  of  the  former.  As  to  the  fourth 
objection,  the  case  of  Regina  v.  The  Inhabitants  of  Hick-- 
ting  shews,  that  the  order  for  costs  will  be  inoperative, 
unless  it  appear  on  the  face  of  the  order  of  the  magistrates 
directing  the  indictment  to  be  preferred,  that  it  was  made 
at  a  "special  sessions  for  the  highways,"  "held  within  the 
division  in  which  the  said  highway"  was  "situate."  In  the 
present  case,  for  anything  on  the  face  of  the  order  of 
magistrates  to  the  contrary,  the  highway  may  have  been  in 
a  different  division  to  that  for  which  the  justices  were  acting. 
\Wightmany  J. — The  prima  facie  meaning  is,  that  it  is  in 
the  same  division.]  The  fifth  objection,  it  is  submitted,  is 
also  a  fatal  one.  The  95th  section,  which  gives  the  Judge 
power  to  make  such  orders,  expressly  says,  that  the  costs 

(a)  2  M.  &  Rob.  307. 

(6)  5&6  Wm.  &  M.  c.  11,8.2. 
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1847.        "  shall  be  directed  by  a  Judge  of  assize,"  &c.,  *^  to  be  paid 

^[yZ"^    oat  of  the  rate  made  and  levied  in  pursuance  of  this  act  in 

f •  the  parish  in  which  such  highway  shall  be  situate."    Now 

innMntente  of 
Watpoed.     here  there  is  no  direction  in  the  Judge's  order  out  o£  what 

fund  the  costs  are  to  be  paid.  Nor  is  there  anything  said 
as  to  by  whom  the  costs  are  to  be  paid,  except  the  words 
'^in  such  manner  as  the  said  act  directs;"  but  there  is  a 
subsequent  section,  sect  98,  which  gives  power  to  the 
Court  before  whom  the  indictment  is  tried  (a),  in  certain 
cases,  to  award  costs  to  be  paid  by  the  person  so  indicted. 
[  Wiffhtman,  J. — That  is  only  where  the  defence  is  **  frivolous 
or  vexatious."  It  would  be  presuming  against  the  order  to 
presume  that  it  was  made  under  that  section.]  As  to  the 
sixth  objection,  the  case  of  Reffina  v.  Clark  (b)  is  in  point 
There  the  marginal  note  is,  **  Where  justices  have  directed 
an  indictment  against  a  parish  under  stat  5  &  6  Wm.  4, 
c.  50,  s.  95,  for  non-repair  of  a  highway,  and  the  Judge  of 
assize  directs  payment  of  the  costs  out  of  the  parish  high- 
way rate,  he  must  ascertain  the  amount  of  costs,  and  order 
payment  of  the  sum  so  ascertained."  The  statute  does  not 
direct  who  is  to  tax  the  costs,  nor  is  there  any  proper  officer 
for  that  purpose,  llie  Judge,  therefore,  is  bound  to  ascer- 
tain the  amount  when  he  makes  his  order.  Sellwoodv. 
Mount  (c),  and  Regina  v.  Long  {d)y  are  analogous  cases  to 
the  same  effect  As  to  the  seventh  and  last  objection^  it  is 
submitted  that  Christie  v.  Unwin  (e)  is  expressly  in  point 
There  the  Lord  Chancellor  was  held  not  to  have  authority 
under  a  statute  to  make  an  order,  unless  the  facts  were 
stated  in  the  order  by  which  he  obtained  his  jurisdiction. 
So  here,  by  a  parity  of  reasoning,  it  would  seem  those  factB 
should  be  stated  which  give  the  Judge  the  right  to  make 
the  order. 

Cur,  adv.  mdt 

(a)  See  Retina  v.  Inhabitants      &  D.  358. 

ofPembridge,  3  a  B.  901.  (rf)  1  Q.  B.  740  j  S.  C.  1  G. 

(b)  6  Q.  B.  887;  S.  C.  1  D.      &  D.  367. 

&  M.  687.  (e)  11  A.  &  E.  373 ;  S.  C.  3  P. 

(c)  1  Q.  B.  726 ;   S.  C.  1  G.      &  D.  204. 


Inhabitants  of 
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Afterwards,  in  Hilary  Vacation,  1847, 

WiQHTMAN,  J.,  delivered  judgment — This  was  an  appli- 
cation to  set  aside  an  order  of  a  learned  Judge  for  the 
payment  of  costs  of  a  prosecution,  under  the  5  &  6  Wm.  4,  'wm/tokd!^' 
c  50.  The  prosecution  had  been  directed  by  two  justices 
under  the  94th  and  95th  sections  of  that  act,  and  the  in- 
dictment was  removed  into  this  Court  by  certiorari.  The 
indictment  came  on  to  be  tried  at  the  Northampton  assizes 
in  March,  1845,  when  the  verdict  was  for  the  Crown.  An 
application  for  the  costs  of  the  prosecution  was  made  to  the 
Judge  at  the  time,  who,  however,  declined  to  make  it.  In 
the  Ai^^t  following,  however,  he  made  an  order  in  the 
following  terms : — **  In  pursuance  of  the  statute  in  that  case 
made  and  provided,  I  order  and  direct  that  the  costs  of  the 
within  prosecution  be  paid,  when  taxed,  to  the  prosecutor, 
Geo.  H.  Arnold,  Esq.,  or  his  attorney,  in  such  manner  as 
the  said  act  directs.  W.  H.  Maule."  On  the  17  th  of 
January,  1846,  the  costs  of  the  prosecution  were  taxed. 

On  the  argument,  several  objections  were  taken  to  the 
order,  and  the  case  stood  over  on  account  of  doubts  which 
I  entertained  on  some  points.  On  consideration,  I  do  not 
think  that  there  is  much  weight  in  any  of  the  objections 
except  the  fifth  and  sixth ;  which  impeach  the  order,  because 
it  does  not  state  or  denote  out  of  what  funds  the  costs  were 
to  be  paid,  and  because  it  does  not  specify  the  amount  It 
is,  however,  unnecessary  to  advert  to  the  former  objections 
in  detail,  because  I  am  of  opinion  that  the  fifth  objection  is 
fatal. 

By  the  94th  and  95th  sections,  after  providing  for  the 
mode  of  proceeding  upon  an  indictment  for  non-repair, 
when  directed  by  justices  upon  a  denial  of  the  obligation  to 
repair,  it  is  enacted,  "that  the  costs  of  such  prosecution 
shall  be  directed  by  the  Judge  of  assize  before  whom  the 
said  indictment  is  tried,  or  by  the  justices  at  such  quarter 
sessions,  to  be  paid  out  of  the  rate  made  and  levied  in 
pursuance  of  this  act,  in  the  parish  in  which  such  highway 
shall  be  situate.** 
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The  power  being  statutable,  it  should  be  exercised  for- 
mallj.  By  the  act,  the  Judge  shall  direct  the  costs  to  be 
paid  out  of  the  rate  made  and  levied  in  pursuance  of  the 
act  in  the  parish  in  which  the  highway  is  situated.  Then, 
in  the  order  in  question,  no  reference  is  made  to  any  funds 
out  of  which  the  costs  shall  be  paid,  though  the  act  requires 
this  to  be  paid  out  of  a  particular  fund.  This  was,  I  think, 
a  fatal  defect,  that  is  not  remedied  by  the  introduction  of 
the  words  '^  in  such  manner  as  the  act  directs."  The  rule, 
therefore,  without  adverting  to  the  remaining  points,  will 
be  absolute  to  set  aside  the  order. 

Rule  absolute  (a). 


(a)  An  application  was  subse- 
quently made  to  Mr.  Justice  Maule 
to  grant  a  new  order,  on  the 
ground   that   the  former  order 


being  set  aside,  it  was  as  if  no 
order  at  all  bad  been  made.  His 
Lordship,  after  taking  time  to 
consider,  refused  the  application. 


Smith  v.  Sparrow,  Executor,  &c. 

A  RULE  had  been  obtained  in  Michaelmas  Term  last, 
calling  upon  the  plaintiff  to  shew  cause  why  the  award 
made  between  the  parties  in  the  above  cause  should  not  be 
set  aside  on  several  grounds,  of  which  the  second  and  fourth 
alone  became  materiaL  The  second  was  for  examining  a 
party  to  the  cause,  the  plaintiff,  without  any  authority. 
And  the  fourth  for  breach  of  faith  and  misconduct  on  the 
part  of  the  plaintiff  and  his  attorney  in  tendering,  and 
requiring,  and  causing  the  plaintiff  to  be  examined  as  a 
witness. 


Where  the 
clause  in  an 
order  of 
reference, 
empowering 
the  arbi- 
trator to  exa- 
mine the 
parties  to  the 
action,  had 
by  agreement 
been  strack 
out,  it  ap« 
pearinff  that 
the  defendant 
would  not 
otherwise 
have  con- 
sented to  the 

reference,  and  at  the  meeting  before  the  arbitrator,  the  plaintiff  notwithstanding  tendered 
himself  as  a  witness  in  his  own  behalf,  and  was  received  by  the  arbitrator  (who  thought  he  had 
a  power  independent  of  any  such  clause) :  Hddf  that  such  a  proceeding  on  the  part  dT  die 
plaintiff  was  a  breach  of  good  faith,  and  that  the  award  must  therefore  be  set  aside. 

Held  also,  that  the  defendant  had  not  waived  the  objection  by  cross-examining  the  plaintiff 
under  protest,  and  offering  evidence  m  support  of  his  defence. 

QutBre,  if  an  arbitrator  has  any  power,  mdependent  of  a  clause  in  the  order  of  refereiioe  to 
that  efiect,  to  examine  the  parties  to  the  action? 
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It  appeared  upon  the  affidavits  that   ^^  all  matters  in        1847. 

difference  between  the  parties  in  this  cause"  were  referred        gJJJ^iJJ"^^ 

by  order  of  a  learned  Judge,  dated  the  25  th  of  May,  1846,  9- 

,.        .  i^  7^,  .  •»     ^    .  I  Sparrow. 

to  arbitration,  the  costs  of  the  action,  and  of  the  reference 

and  award,  to  abide  the  event  of  the  award.  That  before 
the  order  was  made,  the  defendant  objected  to  any  clause 
being  inserted  giving  the  arbitrator  power  to  examine  the 
parties  to  the  cause,  and  that  the  same  was  accordingly 
struck  out,  and  the  order  drawn  up  without  any  such  power 
being  given  to  the  arbitrator.  That  notwithstanding,  the 
plaintiff  tendered  himself  and  was  received  as  a  witness 
in  support  of  his  own  case,  before  the  arbitrator.  The 
defendant  objected  to  his  evidence  being  received,  but  the 
arbitrator  conceiving  that  as  the  order  of  reference  did  not 
prohibit  him  firom  examining  the  parties,  he  had  a  dis- 
cretionary power  to  do  so,  disallowed  the  objection.  The 
defendant  did  not  withdraw  from  the  reference ;  but,  under 
protest,  proceeded  to  cross-examine  the  plaintiff,  and  to  call 
witnesses  in  support  of  his  own  case.  The  affidavits  in 
support  of  the  rule  stated  that  the  defendant  would  not 
have  consented  to  the  reference,  if  it  had  been  made  a 
part  of  the  order  that  the  parties  might  be  examined,  and 
alleged  that  there  was  an  express  agreement  and  under- 
standing between  the  parties,  that  their  testimony  should 
not  be  received.  This,  however,  was  denied  by  the 
affidavits  filed  in  opposition  to  the  rule.  The  arbitrator 
made  his  award  in  favour  of  the  plaintiff. 

WorUedge  (with  whom  was  Peacock)  now  shewed  cause. 
As  to  the  second  point,  it  is  submitted  that  an  arbitrator 
has  power  to  examine  the  parties,  if  he  think  fit,  without 
any  express  authority  given  by  the  order  of  reference.  At 
any  rate,  the  objection  only  amounts  to  this,  that  he  has 
received  some  evidence  which  he  ought  not  to  have 
received;  and  this  is  no  ground  for  setting  aside  the  award. 
In  Symes  v.  GoodfeUow  (a)  it  was  held,  that  the  arbitrator's 
(a)  2  Bing.  N.  C.  532 ;  S.  C.  2  Scott,  769$  4  Dowl.  642. 
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1847.        decision  on  the  admissibility  of  evidence  was  final,  and  that 
Smith        ^^^  Court  would  not  interfere  with  it  on  the  ground  that  it 
■'•  was  contrary  to  law.    In  Hagger  v.  Baker  (a),  on  a  reference 

of  a  cause  and  all  matters  in  difference  to  arbitration,  the 
plaintiff  tendered  in  evidence  his  books,  containing  entries 
made  by  himself  and  others  on  his  dictation,  which  being 
objected  to  as  inadmissible,  the  arbitrator  stated  that  the 
same  strictness  was  not  required  as  on  a  trial  at  nisi  prius, 
and  that,  although  the  books  were  not  strictly  admissible, 
he  had  authority  to  receive  them,  and  he  accordingly  did 
so;  but  it  did  not  appear  that  he  had  acted  apon  them; 
and  it  was  held  that  this  did  not  amount  to  misconduct  in 
the  arbitrator,  so  as  to  authorize  the  Court  to  set  aside  the 
award.  Pollock^  C.  B.,  there  says,  ^^  the  general  rule  is, 
that  if  an  arbitrator  makes  a  mistake  which  is  not  apparent 
on  the  &ce  of  his  award,  the  party  injured  has  no  redress; 
and  there  is  no  difference  between  a  mistake  in  the  law  of 
evidence  and  in  other  matters.  If  no  corruption  be  shewn, 
the  Court  ought  not  to  interfere.  Besides,  it  does  not 
appear  that  the  arbitrator  founded  his  award  upon  the 
entries  in  these  books;  he  may  have  examined  them 
merely  for  the  sake  of  informing  his  conscience,  without 
any  intention  of  acting  upon  them."  There  is  nothing  in 
the  present  case  to  shew  that  the  arbitrator  acted  on  the 
plaintiff's  evidence.  Besides,  here  the  defendant  has 
waived  the  objection,  by  cross-examining  the  plaintiff  and 
calling  witnesses,  and  taking  the  chance  of  the  award  being 
in  his  &vour.  In  Regina  v.  Clarke  (&),  on  application  at 
petty  sessions  by  guardians  of  a  union,  for  an  order  of 
maintenance,  under  stat  2  &  3  Vict  c  85,  s.  1,  the  part^ 
charged  attending,  but  not  being  ready  to  proceed,  the 
case  was  postponed,  by  consent,  the  defendant  agreeing  to 
admit  that  notice  of  application  had  been  served.  The 
admission  was  made,  and  the  guardians  proved  by  a  witness 


(a)  14  M.  &  W.  9 ;  S.  C.  ante,  voL  2,  p.  856. 
Ob)  6  a  B.  349. 
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that  the  notice  was  signed  by  the  proper  parties.  At  the 
adjoomed  petty  sessions,  the  defendant  being  still  unpre- 
paredy  demanded  (under  sect  3)  that  the  case  should  be 
beard  at  the  quarter  sessions,  and  offered  recognizances. 
The  justices  refused  to  take  them,  alleging  that  the  case 
had  already  been  entered  upon  at  the  last  petty  sessions. 
The  hearing  proceeded,  and  the  defendant,  by  his  attorney, 
cross-examined  the  witnesses,  and  addressed  the  justices  in 
bis  defence.  An  order  of  maintenance  was  granted,  and 
on  motion  for  a  certiorari  it  was  held,  that  assuming  the 
justices  to  have  been  wrong  in  refusing  to  take  the  recog- 
nizances, the  party  charged  had  waived  the  objection  by 
making  his  defence ;  and  the  Court  declined  to  grant  the 
writ    In  Allen  v.  Francis  (a)  in  this  Court,  on  motion  to 


1847. 


Smith 
Sparbow. 


(a)  Allbn  v.  Francis. 
(Easter  Term,  1845.    BaU  Court.) 

JBOVILL  moved  for  a  role  callinfif  on  the  plaintiff  to  shew  cause 
why  the  avard  made  between  the  parties  in  the  above  cause  should 
not  be  set  aside,  on  the  ground  that  the  arbitrator  had  received 
evidence  not  upon  oath.  It  appeared  upon  the  affidavit  in  support  of 
the  motion,  that  the  order  of  reference  required  the  witnesses  to  be 
•worn  before  a  Judge.  At  the  meeting  before  the  arbitrator,  the 
plaintiff  tendered  his  own  attorney  as  a  witness,  whereupon  the 
defendant's  attorney  objected  that  as  he  had  not  been  sworn  before 
a  Judge,  and  the  arbitrator  had  no  power  to  administer  an  oath,  his 
evidence  could  not  be  received.  The  arbitrator,  who  was  a  layman, 
was,  however,  of  opinion,  that  he  might  receive  the  evidence  of  the 
witness  without  his  being  sworn,  and  accordingly  did  so.  The 
defendant  then  called  witnesses  in  answer,  who  were  also  examined 
without  being  sworn ;  and  upon  the  evidence  so  received,  the  arbi- 
trator made  his  award,  which  it  was  now  sought  to  set  aside. 
[Wighinum,  J. — It  seems  to  me,  that  here  the  defendant  has  waived 
Uie  objection.  He  chooses  to  go  on  with  the  reference,  and  calls 
witnesses,  and  takes  the  chance  of  the  award  being  in  his  favour ; 
and  now,  because  it  happens  to  be  against  him,  he  seeks  to  set  it 
aside.]  It  is  submitted  that  he  had  no  other  course  to  pursue. 
[Wiffktnum,  J, — He  might  have  refused  to  have  gone  on  with  the 
reference.]  If  it  is  to  be  construed  as  a  waiver,  it  could  only  be  by 
assent,  and  here  that  is  negatived. 


The  Court 
refused  to  let 
aside  an  award 
on  the  ground 
that  the  wit- 
nesses had 
been  examined 
without  being 
sworn ;  it  ap- 
pearing that 
the  partv  ob- 
jecting had 
called  wit- 


in  sup< 
portofhucas 
and  examined 
them  also  not 
upon  oath. 


WioHTMAN,  J.-— This  might  possibly  have  been  a  valid  objection 
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1847.  set  aside  an  award  on  the  ground  that  the  witnesses  had 
been  examined  without  being  sworn,  it  appeared  that  the 
party  objecting  had  called  witnesses  in  support  of  his  case, 
and  examined  them  also,  not  upon  oath,  and  the  Court 
held  that  to  be  a  waiver,  and  refused  to  grant  the  motion. 

WaUon  and  Naylor,  in  support  of  the  nile.  The  first 
question  is,  whether  the  arbitrator  had  any  power  to 
examine  the  parties  to  the  action,  and  it  is  submitted  that 
he  had  not  An  arbitrator  is  bound  by  the  same  rules 
of  evidence  which  govern  the  Courts  of  law ;  Attorney 
General  v.  Davison  (a).  This  was  a  reference  of  all  matters 
in  difference  between  the  parties  in  the  cause,  and  the  costs 
were  to  abide  the  legal  event.  It  is,  therefore,  clear  that 
the  parties  intended  this  case  to  be  conducted  according 
to  the  ordinary  forms  of  law.  To  what  end  would  the 
insertion  of  a  clause  giving  an  arbitrator  power  to  examine 
the  parties  to  the  suit,  serve  in  orders  of  reference,  if  an 
arbitrator  could  do  so  without  [Wtghtmafiy  J. — ^I  am  with 
you  on  this  point,  namely,  that  it  was  clearly  one  of  the 
terms  of  the  reference  that  the  plaintiff  should  not  be 
examined :  but  has  there  been  no  waiver,  by  the  defendant 
cross-examining  him,  and  continumg  to  attend  before  the 
arbitrator,  and  calling  witnesses?]  It  is  submitted  that 
there  has  not  The  reason  that  at  a  trial  at  nisi  prius,  the 
party  objecting  to  the  reception  of  particular  evidence  is 
not  bound  to  withdraw  from  the  trial,  is  that  the  verdict 
would  go  against  him,  and  that  he  would  have  the  chance 
only  of  setting  aside  the  trial ;  and  that  reason  equally 
applies  to  a  trial  of  a  cause  before  an  arbitrator.  It  is  said, 
however,  that  the  competency  or  not  of  the  plwitiff  as  a 

to  the  award ;  but  as  the  defendant  has  chosen  to  go  on  with  hit  case 
and  to  call  witnesses,  who  also  were  examined  wiUioot  being  sworn, 
I  think  he  must  be  taken  to  have  waived  the  objection. 

Rnle  refused, 
(a)  M'ael.  &  Younge,  160. 
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witness  is  a  question  of  law,  and  that  the  parties  have  con-        1847. 

stituted  the  arbitrator  as  the  Judge  both  of  law  and  fact,        gjjj;,.^ 

and  that  the  Court  will  not  therefore  review  his  decision.      «    *•• 

,  .  Sparrow. 

But  that  IS  only  so  if  the  arbitrator  means  to  decide  what 
is  the  law.  The  case  of  Young  v.  Walter  (a)  shews,  that 
where  an  arbitrator  under  a  general  reference,  meaning  to 
decide  according  to  law,  mistakes,  the  Court  will  set  that 
right;  although,  if  the  parties  choose  to  refer  matters  of 
law,  meaning  to  have  the  judgment  of  the  arbitrator  upon 
them,  instead  of  that  of  the  Court,  the  award,  though  not 
agreeable  to  law,  cannot  be  impeached.  The  rule  is 
laid  down  in  WaUon  on  Awards^  p.  287,  3rd  ed.  *^  The 
Court  will  not  enter  into  the  correctness  of  the  arbi- 
trator's law,  upon  the  mere  suggestion  of  mistake,  although 
verified  by  affidavits ;  the  objection  must  appear  upon  tlie 
face  of  the  awards  or  in  some  authentic  document^  to  induce 
the  Courts  to  enter  into  the  principles  of  law  upon 
which  the  award  is  founded."  In  The  Attorney  General  v. 
Davison  (J),  Hullochy  B.,  in  delivering  judgment,  says,  "  I 
never  understood  that  arbitrators  were  at  liberty  to  deviate 
firom  those  rules  which  govern  the  superior  Courts.  It  is 
true,  that  at  nisi  prius,  on  orders  of  reference,  and  where, 
generally  speaking,  all  matters  in  dispute  are  referred,  the 
arbitrator  is  usually  authorized  to  examine  the  parties,  or 
either  of  them,  if  he  thinks  proper,  but  this  depends  on 
the  previous  agreement  of  the  parties,  who  by  consent 
introduce  it  into  the  order  of  reference."  [^Wightmany  J, 
— Is  it  not  settled  that  the  arljitrator  is  the  sole  Judge, 
whether  a  witness  is  competent  or  not  ?]  Yes,  but  here  he 
decides  whether  he  has  authority  to  examine  the  witness, 
admitting  him  to  be  an  incompetent  witness.  The  case  of 
Hayward  v.  PliilUps  (c)  shews  that  where  a  defective  award 
is  made,  the  Court  will  require  very  strong  circumstances 
to  be  proved  to  establish  a  waiver.     They  referred  also  to 

(fl)  9  Ve«.  364.  (c)  C  A.  &  E.  119;  S.  C.  1  N. 

Kb)  M'Clel.  &  Younge,  171.  &  P.  288. 

VOL.   IV.  R  R  D.   &   L. 


Sparrow. 
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1847.  Lloyd  v.  Archhotole  (a),  as  establishing  by  implication  on  a 
Smith  converse  state  of  facts  the  converse  of  the  proposition  there 
laid  down. 

Cur.  adv.  fjvJtt. 

WiOHTMAN,  J.,  afterwards  delivered  judgment. — This 
was  an  application  to  set  aside  an  award  upon  several 
points,  but  ultimately  the  second  and  fourth  raised  the  only 
questions  which  appeared  to  me  to  require  consideration. 

The  first  of  these  questions  was,  whether  the  arbitrator 
ought  to  have  received  the  evidence  of  the  plaintiff  in 
support  of  his  own  case,  and  whether  the  award  ought  to 
be  set  aside  on  that  ground. 

I  have  been  unable  to  find  any  case  in  which  there  has 
been  an  express  decision  as  to  the  power  of  an  arbitrator  to 
allow  a  party  to  the  suit  to  give  evidence  as  a  witness  in 
support  of  his  own  case,  if  objected  to  by  the  other  side, 
when  express  power  has  been  given  by  the  submission  to 
examine  the  parties. 

In  Wame  v.  Bryant  {b),  where  an  order  of  reference  did 
give  power  to  the  arbitrator  to  examine  the  parties  if  he 
thought  fit,  the  Court  held  that  he  might,  under  an  order 
so  framed,  examine  a  party  to  the  suit  even  in  support  of 
his  own  case ;  leaving  it  doubtful,  however,  whether,  without 
such  express  authority,  the  arbitrator  would  be  at  liberty 
to  examine  a  party  in  support  of  his  own  case.  Upon 
principle  such  a  course  would  seem  objectionable^  and  an 
excess  of  the  authority  of  the  arbitrator,  especially  in  cases 
like  the  present,  where  the  defendant  is  an  executor,  and 
not  likely  to  be  personally  cognizant  of  the  transaction. 

But  I  do  not  find  myself  called  upon  to  decide  this 
question,  for,  under  the  special  circumstances  of  the  case, 
I  think  it  clear  that  the  plaintiff  ought  not  to  have  tendered 
his  own  evidence,  nor  ought  the  arbitrator  to  have  received  it 
Before  the  order  of  reference  was  made,  the  defendant 
expressly  refused  to  allow  the  plaintiff  to  be  examined^  and 

{a)  2  Taunt.  324.  (6)  3  B.  &  C.  590. 
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the  usual  clause  authorizing  the  arbitrator  to  examine  the        1847. 
parties  was,  for  that  reason,  by  mutual  consent  struck  out. 

It  is  clear  to  me  from  the  affidavits,  that  the  defendant 
would  not  have  referred  the  case  if  the  plaintiff  was  to  have 
been  examined ;  and,  afler  the  clause  giving  authority  had 
been  by  consent  struck  out,  he  might  reasonably  conclude 
that  he  would  not  be  examined;  and  the  examining  the 
plaintiff  as  a  witness  for  himself  aflcrwards,  is  so  much  in 
fraud  of  the  defendant,  that  the  award  made  in  the  plaintifTs 
&vour  upon  his  own  evidence  ought  not  to  be  allowed  to 
stand,  unless  the  defendant  has,  by  his  conduct  upon  the 
arbitration,  waived  the  objection,  and  disabled  himself  from 
taking  it ;  which  is  the  remaining  point  for  consideration. 

The  defendant,  after  objecting  to  the  reception  of  the 
evidence  of  the  plaintiff  himself,  nevertheless  proceeded  to 
cross-examine  him  as  to  a  set-off  which  the  defendant 
sought  to  establish,  and  without  retiring  from  the  reference, 
called  other  witnesses  in  support  of  his  case.  All  this  was 
done  under  protest,  but  it  was  contended  that  the  pro- 
ceeding at  all,  after  the  admission  of  the  evidence  objected 
to,  was  a  waiver  of  the  objection. 

In  the  absence  of  any  authority  shewing  that  such  an 
objection,  which  is  not  of  irregularity  merely,  is  waived  by 
continuing  to  attend  the  reference,  I  certainly  do  not  feel 
disposed  to  think  it  is.  The  continuing  to  attend  was 
under  protest,  and  nothing  was  done  by  the  defendant  fi-om 
which  an  acquiescence  in  the  previous  proceeding  could  be 
inferred. 

Irregularity  in  the  conduct  of  the  arbitration,  as  by 
omitting  to  give  proper  notices  or  the  like,  may  un« 
doabtedly  be  waived  by  continuing  to  attend  after  notice 
of  the  irregularity,  as  appearing  at  nisi  prius  after  an  irre- 
gular notice  of  trial,  may  be  a  waiver  of  the  irregularity; 
but  a  party  who  takes  an  unsuccessful  objection  to  the 
admission  of  evidence  at  nisi  prius  docs  not  waive  his  right 
to  a  new  trial,  because  he  cross-examines  the  witness 
objected  to,  or  subsequently  calls  witnesses  of  his  own. 

R  R  2 
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1847.  In  the  case  which  was  cited  that  occurred  before  me,  in 

which  an  arbitrator  examined  the  witnesses  for  the  plaintiff 
without  being  sworn  (a),  I  was  of  opinion  that  the  de- 
fendant could  not  object  to  the  award,  because  he  had  not 
only  gone  on  with  the  reference,  but  had  examined  his 
own  witnesses  without  oath,  which  appeared  to  me  to  be 
not  merely  a  waiver  of  the  objection,  but  an  acquiescence 
in  the  course  pursued ;  and,  if  the  defendant  in  the  present 
case  had  tendered  himself  for  examination,  I  should  have 
thought  that  he  had  disqualified  himself  fi*om  taking  any 
objection  to  the  examination  of  the  plaintiff. 

Upon  the  whole,  then,  it  appears  to  me,  that  the  exami- 
nation of  the  plaintiff  under  the  circumstances  stated  in 
the  affidavits,  was  a  sufficient  objection  upon  which  the 
award  might  be  set  aside,  and  that  such  objection  was  not 
waived  by  the  defendant  going  on  with  the  arbitration. 
The  rule,  therefore,  will  be  absolute. 

Rule  absolute. 

(a)  See  Allen  v.  Francis,  ante,  p.  607,  note  (a). 

Alcock  and  Others  v.  Sutcliffe. 

A  w&mint  of  J.  HIS  was  a  nile,  calling  upon  the  plaintiffs  to  shew 

the  25th  of  causc  why  the  judgment  entered  up  on  a  warrant  of  attorney, 

authorized*  the   cxccution   thcreon,  and   all  subsequent   proceedings, 

certain  attor-  should  not  be  set  aside  for  irregularity,  with  costs. 

noys  to  appear  ^  *^ 

as"  of  Easter  It  appeared,  that  on  the  25th  of  May,  1842,  the  defend- 
Trinity  T^'  ^"^  ^^  executed  a  warrant  of  attorney,  directed  to  certain 

now  next,  or 
any  other 

tuDsequent  Term,**  **  and  then  and  there**  to  receive  a  declaration  at  the  suit  of,  &c.,  **  and 
thereupon  to  confess  the  said  action  or  to  suffer  judgment  by  nil  dicit  or  otherwise,**  &c  On 
the  27th  of  NoYeml>er,  1846,  a  Judge's  order  was  obtained  for  leave  to  sign  judgment,  and 
Judgment  was  accordingly  signed  on  the  following  day :  Held,  that  the  judfirment  was  regoJarij 
sij^ncd  in  pursuance  of  the  authority  by  warrant  of  attorney;  notwithstanding  the  Reg.  Oen., 
Hil.  Term,  4  Wm.  4,  Pt.  II.  r.  3,  requiring  all  jud^ponents  to  be  *<  entered  up  of  record  of  the 
day  and  month,  whether  in  Term  or  Vacation,  when  signed.*' 

On  the  Ist  of  December,  the  defendant's  goods  were  seized  and 'sold  under  a  fieri  fiiciu 
bsued  on  that  judgment.  On  the  8th  of  December,  a  fiat  issued  against  the  defendant;  on  the 
1 1th,  an  official  assignee  was  appointed,  and  on  the  4th  of  January,  a  creditor's  assignee.  On 
the  1 1th  of  January,  the  first  oay  of  Hilary  Term,  a  rule  was  moved  for  to  set  aside  the  jodg- 
ment  and  execution :  Held,  that  at  most  it  was  only  an  irregularity  that  was  oompltined  of, 
and  that  the  application  was  made  too  late. 
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1847. 


Alcock 
and  Others 


attomies  therein  named,  authorizing  them  to  appear  for  him 
in  any  one  of  the  superior  Courts  at  Westminster,  *^  as  of 
Easter  Term  last  past  (a),  Trinity  Term  now  next,  or  any 
other  subsequent  Term,  or  in  the  Court  of  Common  Pleas  SuxcurFE. 
at  Lancaster  of  the  last,  the  next,  or  any  other  subsequent 
assizes  to  be  held  for  the  said  county  palatine  of  Lancaster, 
or  any  portion  thereof,  and  then  and  there  to  receive  a 
declaration  for  me  in  an  action  of  debt  for  9,820/.,  or  any 
less  sum,  at  the  suit  of  John  Birkbeck,  William  Nicolson 
Alcock,  Henry  Alcock,  Thomas  Birkbeck,  William  Robin- 
son, and  Rachael  Birkbeck,  of  Burnley  aforesaid  and  other 
places,  bankers  and  co-partners,  or  at  the  suit  of  any  of 
them,  or  the  survivor  or  survivors  of  them  or  any  of  them, 
or  the  executors  or  administrators  of  such  survivor,  and 
thereupon  to  confess  the  said  action,  or  else  to  suffer  judg* 
raent  by  nil  dicit  or  otherwise  to  pass  against  me  in  the 
same  action,  and  to  be  thereupon  entered  up  against  me  of 
record  in  the  said  Courts,  for  the  said  sum  of,"  fic. 

That  on  the  27th  of  November,  1846,  a  Judge's  order  to 
enter  up  judgment  was  obtained  by  the  plaintiffs,  and 
judgment  was  accordingly  signed  on  the  following  day. 
On  the  1st  of  December,  a  levy  was  made  by  the  sheriff 
under  a  fieri  &cias  issued  on  that  judgment,  and  a  bill  of 
sale  of  the  goods  seized  executed  to  the  plaintiff.  On  the 
3rd  of  December,  the  defendant  committed  an  act  of  bank- 
ruptcy, and,  on  the  8th,  a  fiat  issued  against  him,  under 
which  an  official  assignee  was  appointed  on  the  11th,  and 
a  creditor's  assignee  on  the  4th  of  January  following.  On 
the  8th  of  January  the  assignees  made  an  affidavit  for  the 
purpose  of  obtaining  the  present  rule ;  and  on  the  first  day 
of  Hilary  Term,  the  11th  of  January,  the  motion  for  the 
present  rule  was  made. 


(a)  It  was  remarked  daring 
the  argument,  that  the  warrant 
cxf  attorney  had  no  doubt  been 


drawn  up,  and  been  intended  to 
be  executed  at  an  earlier  period 
than  in  point  of  fact  it  was. 
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Alcock 
and  Others 

9. 

SuTCLirrE. 


Martin  and  WUles  shewed  cause.  It  is  submitted,  first, 
that  the  judgment  is  correctly  signed.  And  secondly,  that 
even  if  it  be  not,  it  is  only  an  irregularity,  and  the  present 
application  is  made  too  late  to  take  advantage  of  it.  The 
first  point  is,  whether  a  warrant  of  attorney  to  enter  an 
appearance  and  confess  a  judgment,  ^^as  of  Blaster  Term 
last,  Trinity  Term  next,  or  any  other  subsequent  Term," 
will  authorize  an  appearance  and  judgment  in  the  Michael- 
mas Vacation  following.  By  the  common  law,  all  judgments 
signed  in  Vacation  before  essoign  day  of  one  Term,  were 
entered  as  of  the  preceding  Term.  This  resulted  from  the 
judgments  being  then  collected  and  filed  of  record,  and 
having  no  date  attached  to  them.  The  effect  was  that,  in 
contemplation  of  law,  each  judgment  related  back  to  the  first 
day  of  the  Term  in  which  it  was  supposed  to  be  signed,  and 
from  that  day  was  a  charge  upon  the  party's  lands;  2  fFms. 
Saurul.  9,  b.  note  5.  As  this  was  found  to  lead  to  many  frauds 
upon  bona  fide  purchasers,  the  Statute  of  Frauds,  29  Car.  2, 
c.  3,  ss.  14  and  15,  expressly  enacted,  that  the  officer  sign- 
ing the  judgment  should  ^^set  down  the  day  of  the  month 
and  year  of  his  so  doing  upon  the  paper  book,  docket,  or 
record  which  he  shall  sign ;"  and  that  no  judgment  should 
extend  to  bind  the  lands  except  from  the  day  on  which  it 
should  be  so  signed.  It  is  believed  that  the  same  rule  did 
not  apply  to  chattels,  which  were  bound,  at  common  law, 
from  the  date  of  the  writ  of  fieri  facias  only.  But  by  sect. 
16,  of  the  same  statute,  the  law  in  that  respect  was  also 
altered,  and  the  goods  of  the  debtor  were  bound  only  from 
the  date  of  the  delivery  of  the  writ  to  the  sheriff  for  exe- 
cution. By  the  Reg.  Gen.,  Hil.  Term,  4  Wm.  4,  r.  3, 
which  has  the  force  of  a  statute  (a),  "all  judgments,  whether 
interlocutory  or  final,  shall  be  entered  of  record  of  the  day 
of  the  month  and  year,  whether  in  Term  or  Vacation,  when 
signed,  and  shall  not  have  relation  to  any  other  day.     Pro- 


(a)  Sec  3  &  4  Wm.  4,  c.  42,  8.  I. 
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▼idedy  that  it  shall  be  competent  for  the  Court  or  a  Judge  1B47. 
to  order  a  judgment  to  be  entered  nunc  pro  tunc."  Such  ^^lcock 
being  the  state  of  the  law  and  practice  upon  this  subject,  *nd  Others 
die  question  is,  whether  a  judgment  can  be  signed  in  Vaca-  Sutcuffe. 
tion  at  all,  upon  an  authority  in  the  form  of  the  present 
warrant  of  attorney ;  and  it  is  submitted  that  it  can.  The 
true  meaning  of  such  an  instrument  as  the  present  is,  to 
give  power  to  sign  a  judgment  in  the  Vacation  as  of  the 
preceding  Term.  Had  it  been  intended  to  confine  the 
power  to  sign  judgment  in  Term,  the  warrant  would  have 
used  the  word  "  in"  instead  of  "  of."  If  the  intention  of 
the  warrant  then  be,  to  authorize  judgment  to  be  signed 
in  Vacation  "as  oP  the  preceding  Term,  and  if  a  judg- 
ment signed  in  Vacation  is  always  enrolled  "as  oP  the 
preceding  Term,  is  there  anything  in  Reg.  Gen.  Ilil.  Term, 
4  Wm.  4,  Pt  IL  r.  3,  to  prevent  its  being  done  ?  It  is  sub- 
mitted there  is  not:  as  the  judgment  will  still  be  "entered 
of  record  of  the  day  of  the  month  and  year,"  "when  signed," 
although  the  heading  of  the  rolls  will  be  "  as  yet  of"  the 
preceding  Term;  Tidd's  Pract  p.  733,  9th  ed.  This 
view  of  the  question  was  not  presented  to  the  Court  of 
Common  Pleas  in  the  case  of  Cobbold  v.  Chilver  (a),  and 
that  Court  accordingly  held  that,  under  circumstances 
closely  resembling  the  present,  no  power  was  given  to  sign 
a  judgment  in  Vacation.  That  case  was  followed  by  Ray^ 
ment  v.  Smith  (b\  to  which  the  same  remark  applies,  and 
which  was  decided  by  Mr.  J.  Coleridge  in  the  Bail  Court 
upon  the  authority  of  the  foregoing  case;  and  by  Bird  v. 
Manmng  (c),  which  was  a  decision  to  the  same  effect  before 
Mr.  J.  Williams,  also  in  the  Bail  Court  But  these  cases 
have  all  been  overruled  by  the  Court  of  Exchequer  in  the 
case  otJarvis  v.  South  (d).  There  the  warrant  of  attorney 
was  dated  21st  of  July,  1841,  and  authorized  judgment  to 


(a)  4  Scott,  N.  R.  678 ;  4  M. 
&  G.  62 ;  1  Dowl.  726,  N.  S. 
{b)  Ante,  vol.  1,  p.  166. 


(c)  Hil.Term,  1844. 
id)  13  M.  &  W.  152;    S.  C. 
ante,  vol.  l^  p.  962. 
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1847.  be  entered  up  "as  of  Trinity  Term  last,  Michaelmas  Term 
j^^ocK  ^^^U  or  any  subsequent  Term,"  &c. ;  and  it  was  held,  that 
and  Others  judgment  entered  up  in  August,  1841,  was  regular.  It  is 
SuTcuFix.  true  that  the  Court  of  Exchequer,  in  so  deciding,  sought 
to  distinguish  the  case  from  Cobbold  v.  Quiver  (a),  on  the 
ground  that  there  the  judgment  was  signed  in  a  subsequent 
Vacation.  Yet  as  the  only  objection  to  the  judgment  being 
signed  in  Vacation  "as  oP  the  preceding  Term,  is  the 
supposed  violation  of  Reg.  Gen.,  Ilil.  Term,  4  Wm.  4,  Pt.  IL 
r.  3,  it  would  seem  to  apply  equally  to  a  judgment  signed  in 
the  first  Vacation  after  that  in  which  the  warrant  is  given. 
This  case  of  Jarvts  v.  South  (fi)  has  been  followed  by  a  late 
case  of  Wame  v.  Dale^  where  Mr.  Baron  Platt^  at  Chambers, 
dismissed  a  summons  to  set  aside  a  judgment  which  had 
been  signed  under  circumstances  like  the  present,  with 
costs.  It  is  submitted,  therefore,  that  the  judgment  is 
regular,  as  following  the  terms  of  the  warrant  of  attorney, 
as,  when  it  is  entered  up  of  record,  it  will  be  ''as  of"  a 
subsequent  Term ;  and  as  following  the  terms  of  Reg.  Gen., 
Hil.  Term,  4  Wm.  4,  Pt  II.  r.  3,  by  being  entered  of  the 
day  when  signed,  and  having  relation  only  to  that  day. 

But  even  should  the  Court  be  of  opinion  that  judgment 
has  been  improperly  signed,  it  would  amount  at  most  but 
to  an  irregularity,  and  it  is  too  late  now  to  take  advantage 
of  it.  Here  execution  was  executed  on  the  1st  of  December, 
the  official  assignee  under  the  fiat  was  appointed  on  the 
11th  of  December,  and  the  creditor's  assignee  on  the  4th  of 
January,  and  yet  no  application  is  made  to  set  it  aside  till 
the  11th  of  January.  In  Bate  v.  Lawrence  (c),  a  warrant 
of  attorney  executed  by  defendant  in  1818,  authorized 
judgment  to  be  entered  up  against  him  "as  of  Trinity 
Term  last,  Michaelmas  Term  nei^t,  or  any  other  subsequent 


(a)  4  Scott,  N.  R.  678 ;  S.  C. 
4  M.  &  G.  62 ;  I  Dowl.  726,  N.  S. 

(6)  13  M.  &  W.  15-2;  S.  C. 
antCf  vol.  I,  p.  902. 


Tc)  Ante,  vol.  2,  p.  S3 ;  S.  C. 
7M.  &  G.  405j  8  Scott.  N.  R. 

122. 
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Term."  On  the  30th  of  November,  1843,  the  plaintiff  1847. 
entered  up  judgment,  and  the  writ  of  fieri  facias  thereon  ^TT""^ 
was  executed  on  the  6th  of  December.  On  the  18th  of  ^^^^  Others 
December  the  defendant  became  bankrupt,  and  assignees  Sutcliffe. 
were  appointed  on  the  3rd  of  January,  1844.  The  assignees 
knew,  on  the  16th  of  January,  that  the  judgment  had  been 
entered  up  on  a  warrant  of  attorney,  but  they  did  not  apply 
to  set  aside  the  judgment  and  execution  till  the  15th  of 
A[H'iL  And  it  was  held  that  the  application  was  too  late. 
So  in  Charlesworth  v.  Ellis  (a),  where  judgment  had  been 
signed  on  the  6th  of  February  upon  a  warrant  of  attorney, 
without  an}'  appearance  having  been  entered,  and  seizure 
made  and  the  goods  sold  under  a  fi.  fa.  on  the  2nd  of  May, 
and  on  the  5th  a  fiat  was  issued  against  the  defendant,  and 
assignees  were  chosen  on  the  22nd;  it  was  held,  that  as  it 
was  but  an  irregularity,  an  application  by  the  assignees  to 
set  it  aside  on  the  26th  of  May  was  too  late.  The  rule  is, 
that  in  cases  like  the  present  the  assignees  succeed  only  to 
the  right  of  applying  to  the  Court  such  as  the  bankrupt 
had  it  when  the  fiat  issued;  and  no  distinction  can  be 
made  between  an  official  and  a  creditor's  assignee  for  this 
puqHise.  The  bankrupt  knew  of  the  execution  on  the  1st 
of  December,  the  fiat  was  issued  on  the  8th,  and  no  appli- 
cation is  made  till  the  11th  of  January,  a  period  of  forty- 
two  days  fi-om  the  sale,  and  thirty-four  days  from  the  fiat 
They  referred  also  to  Brooks  v.  Hodson  {b). 


fVhitehurst  and  Addison^  in  support  of  the  rule.  With 
regard  to  the  first  point,  it  is  submitted  that  this  judgment 
is  clearly  incorrect  The  case  of  Cobbold  v.  Chilver  (c)  is 
expressly  in  point;  and  until  a  decision  of  one  of  the 
superior  Courts  has  been  reversed  on  error,  it  must  be 
treated  as  a  binding  authority.  [JFrfe,  J. — There  is  no 
writ  of  error  in  cases  like  the  present     The  party  cannot 


(a)  7  Q.  B.  678. 
(6)  Ante,  vol.  2.  p.  256 ;  S.  C.  7 
M.  &  G.  529 ;  8  Scott,  N.  R.  223. 


(c)  4  Scott,  N.  R.  678 ;  S.  C. 
4  M.  &  G.  62 ;  1  Duwl.  726,  N.  S. 
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SUTCUFTE. 


try  this  question  on  appeal.]  That  case  has  been  followed 
by  Rayment  ▼•  Smith  (a\  and  Bird  v.  Mcammg  (fi)  to  the 
same  effect.  The  authority  of  Cobbold  v.  Chiher  (c), 
has  not  been  interfered  with  by  the  later  cases.  In  Bate 
V.  Lawrence  (d)  the  Court  said,  that  if  they  had  to  decide 
the  same  question,  they  would  probably  have  felt  them- 
selves bound  to  act  on  the  authority  of  that  case.  In 
Jarvis  v.  South  (e),  the  decision  proceeded  upon  the  ground 
that  the  judgment  was  signed  in  the  Vacation  in  which  the 
warrant  was  given,  and  which  authorized  judgment  to  be 
signed  as  of  the  preceding  Term ;  and  that  it  was  not  irre- 
gular to  sign  judgment  according  to  the  clear  meaning  of 
the  party ;  and  the  Judges  there  expressly  distinguish  that 
case  from  Cobbold  v.  Chilver.  With  regard  to  what  is  stated 
in  2  fVms.  Saund.  9,  b.,  note  5,  and  Tidd's  PracL  p.  733, 
9th  ed.,  it  is  correct  no  doubt  with  respect  to  what  was 
the  law  and  practice  then ;  but  the  Reg.  Gen.,  HiL  Term, 
4  Wm.  4,  r.  3,  was  framed  with  the  express  view  of  altering 
the  practice  as  it  then  stood.  It  could  not  be  that  the  altera- 
tion was  simply  aiBxing  to  the  judgment  the  date  when  it 
was  signed,  because  that  was  already  done  by  virtue  of  the 
statute  29  Car.  2,  c.  3,  ss.  14  and  15.  That  the  rolls  are 
still  entitled  in  the  old  form,  merely  shews  that  there  has 
been  a  continuance  of  the  old  practice,  which  has  become 
improper  now.  The  judgment  in  this  case  does  not  affect 
to  be  signed  "  as  of  Michaelmas  Term  last,*'  but  is  signed 
in  Vacation  on  the  28th  of  December.  This  objection  is 
said  to  be  strictissimi  juris  (f\  but  often  the  hardship  is  on 
the  creditors,  over  whom  such  a  warrant  of  attorney  gives 
the  plaintiff  an  undue  preference. 


(a)  Ante,  vol.  1,  p.  166. 

ifi)  Hil.  Term,  1844.  Before 
Mr.  Justice  WiUiams,  in  the  Bail 
Court. 

(c)  4  Scott,  N.  R.  678 ;  S.  C. 
4  M.  &  G.  62 ;  1  Dowl.  726,  N.  S. 

(d)  Ante,  vol.  2,  p.  83 ;  S.  C. 
7  M.  &  G.  405;  8  Scott,  N.  R. 


122. 

(c)  13  M.  &  W.  152 ;  S.  C. 
ante,  vol.  1,  p.  962. 

C/)  See  per  Coliman,  J.,  in  Bate 
V.  Lawrence,  ante,  vol.  2,  p.  87 ; 
S.  C.  7  M.  &  G.  405 ;  8  Scott. 
N.  R.  122. 
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As  to  the  second  point  it  is  submitted,  that  this  appli-  ^^47. 
cation  is  sufficiently  in  time.  It  is  said  by  the  other  side,  Alcock 
that  the  assignees  only  succeed  to  the  right  of  the  bankrupt  *°^  Others 
to  apply  to  the  Court  such  as  he  had  it  at  the  time  of  the  Sutcuffk. 
issuing  the  fiat;  and  it  is  conceded  that  that  is  so.  But 
the  moment  they  succeed  to  the  right,  what  would  have 
been  laches  on  the  part  of  the  bankrupt,  supposing  the 
right  had  remained  with  him,  is  no  longer  to  be  considered 
so  when  the  right  is  transferred  to  them.  The  assignees 
are  to  have  a  reasonable  time  after  their  appointment  to 
ascertain  whether  there  is  sufficient  estate  to  work  the 
commission,  and  to  collect  the  necessary  materials,  and  to 
come  to  a  proper  determination  as  to  whether  they  should 
incur  the  expenses  of  an  application.  [jFrfe,  J. — There  is 
no  very  clear  nile  as  to  what  is  a  reasonable  time  within 
which  the  assignees  must  come.]  It  must  depend  on  the 
circumstances  of  each  case,  and  it  is  submitted  that  in  the 
present  instance  it  has  not  been  exceeded.  In  Bate  v. 
Lawrence  (a),  the  lapse  of  time  was  much  greater.  There 
the  fieri  facias  was  executed  on  the  6th  of  December,  1843, 
the  assignees  were  appointed  on  the  3rd  of  January,  1844, 
and  they  knew  of  the  judgment  being  signed  on  the  16th 
of  January,  and  yet  made  no  application  till  the  Easter 
Term  following.  In  Charlesworth  v.  JElUs  (i),  it  may  be 
taken  that  the  assignees  never  succeeded  to  any  right  to 
apply  to  the  Court  at  all,  it  having  been  waived  by  the 
laches  of  the  bankrupt  himself,  before  the  fiat  was  issued  (c). 
Blackburn  v.  Peat  (d)  shews,  that  the  rule  that  application 
to  set  aside  proceedings  must  be  made  within  a  reasonable 
time,  is  construed  with  reference  to  the  time  when  the 
applicant  first  had  a  knowledge  of  the  irregularity.  [JErle,  J. 
— It  does  not  appear  affirmatively  on  your  affidavit  that 
they  had  not  notice.] 

Cur,  adv.  vult 


(a)  Ante,  vol.  2,  p.  83 ;  S.  C.  7 
M.  &  G.  405  ;  8  Scott,  N.  K.  122. 
(6)  7  Q.  B.  C78. 
(c)  See  also  on  this  point.  But- 


tencorth  v.  IVilUams,  ante,  p.  82. 
id)  2  Dowl.  293 ;  S.  C.  2  Cr.  & 
M.  244. 
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1847.  Erlb,  J. — In  this  case  the  defendant  moved  to  set  aside 

^''^      '    a  judgment  upon  a  warrant  of  attorney,  on  the  ground  that 
and  Others    it  was  Signed  Without  authority. 

SoTCLiFTK.  One  answer  was,  that  the  application  was  too  late,  as  the 
execution  was  executed  on  the  1st  of  December,  and  the 
application  was  not  made  till  the  11th  of  January.  If  there 
had  been  no  bankruptcy,  a  step  ought  to  have  been  taken 
within  four  days  after  notice  of  the  irregularity ;  and  upon 
that  principle  the  defendant  was  barred  before  his  bank- 
ruptcy. The  contention  was,  that  as  a  fiat  issued  on  the 
8th  of  December,  and  an  official  assignee  was  appointed  on 
the  11th  of  Deceml>er,  and  a  creditor's  assignee  on  the  4th 
of  January,  there  ought  to  be  such  a  reasonable  extension 
of  time  as  would  support  the  application.  But  I  think  that 
both  assignees  claim  under  the  bankrupt,  and  after  either  of 
them  has  received  notice  of  the  irregularity,  I  think  he 
ought  not  to  be  allowed  longer  time  than  would  be  allowed 
for  an  ordinary  debtor  to  object  to  a  defect  in  form  merely, 
wholly  unconnected  with  the  merits. 

It  was  further  answered,  that  the  rule  ought  to  be  dis- 
charged, because  there  was  no  irregularity.  The  warrant 
authorized  the  attorney  to  appear  "  as  of  Easter  Term  last 
past.  Trinity  Term  now  next,  or  any  other  subsequent 
Term,"  and  thereupon  to  suffer  judgment.  The  judgment 
was  signed  in  the  Vacation,  and  although  by  rule  of  Court, 
4  Wm.  4,  judgments  have  no  effect  except  from  the  day 
on  which  they  arc  dated,  still  it  was  said,  that  the  judgment 
was  signed  according  to  the  warrant 

It  was  decided  in  Cobbold  v.  Chilver  (a),  followed  in 
Rayment  v.  Smith  {b\  and  Bird  v.  Manning  (c),  that  such 
a  judgment  was  irregular,  and  that  the  warrant  authorized 
only  a  judgment  in  the  Term  since  the  above  rule  of 
Court. 

On  the  other  hand  it  was  decided  in  Jarvis  v.  South  ((/), 
that   a  judgment  signed  in   the  Vacation,  in   which   the 


ia)  4  Scott,  N.  R.  078. 
{b)  Ante,  vol.  1,  p.  166. 


(c)  13  La«r  Jour.  123. 
{d)  13  M,  &  W.  152, 
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warrant  was  given,  was,  "as  of"  the  preceding  Term,  and 
was  regular;  and  it  was  said,  that  a  judgment  so  signed  had 
been  supported  by  Flatty  B.,  in  Warne  v.  Dale,  and  by 
Wightmani  J.,  in  this  Court,  on  the  production  of  a  roll 
headed  "  as  oP  the  preceding  Term. 

As  the  decisions  are  in  some  degree  opposed,  it  is  neces- 
sary to  decide  on  principle. 

The  practice  is  reported  to  be,  to  class  all  the  judgments 
of  a  Term  and  following  Vacation  as  judgments  of  the 
Term,  the  first  roll  of  the  bundle  being  headed  "  Pleas  in 
the  Term,"  say  "  of  St  Hilary,"  and  the  other  rolls  being 
*•  as  yet  of  Hilary  Term."  The  judgment  in  Vacation  may 
be  said,  therefore,  to  be  "as  oP  the  preceding  Term,  though 
it  operates  only  from  the  day  of  signing.  The  decision  that 
a  judgment  was  void,  proceeded  on  the  ground  that  the 
authority  was  to  sign  judgment  in  the  Term ;  but  these 
are  not  the  words  in  the  present  case;  and  if  a  judgment 
is  only  of  the  day  on  which  it  is  signed,  a  judgment  in  Term 
is  not  "as  of"  the  Term,  but  only  "  oP  the  day.  The  rule 
restricting  the  operation  to  a  given  day,  left  the  judgment 
as  to  its  other  incidents  the  same  as  before.  The  same 
words  before  the  rule,  4  Wm.  4,  were  intended  to  authorize 
signing  judgment  at  any  time.  There  is  no  ground  for 
supposing,  that  the  intention  of  the  parties  in  using  these 
words  was  different  after  the  rule  from  what  it  was  before. 

On  these  considerations,  I  come  to  the  conclusion  that 
the  judgment  is  regular. 


1847. 


Alcock 
and  Others 

V. 
SUTCUFFE. 


Rule  discharged,  without  costs. 
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Regina  V.  John  Keen. 


Where  a  rule  A  CERTIORARI   had   been  obtained  in  Michaelmas 

granted,  one  Term  last,  to  bring  up  an  order  of  allowance  of  the  sum 

wh^h UThaf  ^^  ^^^  ^^*-  ^H^->  made  on  the  23rd  of  January,  1846,  by 

affidavitein  R.  Stone,  Esq.,  auditor  of  the  Staffordshire  and  Derbyshire 

answer  shall  '        n '  ,  ,       - 

be  filed  before  audit  district  of  poor  law  unions,  charged  to  the  parish  of 

thrcolfft  '^'  Haughton,  in  the  county  of  Stafford,  by  the  guardians  of 

r««8onable  *^^  P^^^  ^^  ^®  Stafford  union  in  respect  of  the  mainte- 

ground  being  nance  of  a  pauper  of  the  name  of  Rotchell  and  his  family. 

shewn,  extend  ^       i  .    ,     .  i  i         •       i* 

the  time  within  On  the  wnt  being  returned,  on  a  subsequent  day  in  the 
affilunts^must  Term,  a  rule  was  obtained,  calling  upon  R.  Stone  to  shew 
be  filed.  cause  why  the  allowance  should  not  be  quashed,  and  why 

such  sum  so  allowed  should  not  be  paid  to  the  church- 
wardens and  overseers  of  the  poor  of  the  parish  of  Haughton, 
the  party  entitled  thereto,  by  the  guardians  of  the  poor  of 
the  Stafford  union,  or  by  some  or  one  of  them ;  and  why 
the  costs  of  John  Keen,  the  defendant,  being  the  person 
prosecuting  the  said  writ  of  certiorari,  should  not  be  paid 
by  the  said  guardians  of  the  poor  of  the  Stafford  union,  &c ; 
upon  notice  of  the  rule  to  be  given  to  the  said  R.  Stone, 
and  also  to  the  guardians  of  the  poor  of  the  said  Stafford 
union,  &c. ;  and  that  all  affidavits  in  answer  to  this  rule 
should  be  filed  on  or  before  the  first  day  of  next  Hilary 
Term.  The  rule  was  returnable  on  the  16th  day  of 
January. 

On  the  12th  of  January, 

Whitmorcy  on  behalf  of  the  guardians  of  the  Stafford 
union,  applied  for  further  time  to  be  allowed  to  file  aflS- 
davits,  on  the  ground  that  not  being  called  upon  by  the 
rule  to  shew  cause,  but  being  only  parties  to  it  as  far  as 
the  payment  of  costs  were  concerned,  they  were  not 
aware,  till  within  a  few  days,  that  it  was  necessary  to 
appear. 
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Huddleston  shewed    cause    in    the  first  instance.      He        1847. 
referred  to  Reg.  Gen.,  Mich.  Term,  36  Geo.  3,  "  that  in     ^^^^^J^ 
all  cases  where  a  special  time  is  limited  in  any  rule,  before  «• 

which  time  any  affidavit  is  required  to  be  filed,  no  affidavit 
filed  after  that  time  shall  be  made  use  of  in  Court  or  before 
the  Master,  unless  it  shall  appear  to  the  satisfaction  of  the 
Court  that  the  filing  of  such  affidavit,  within  the  time 
limited,  was  prevented  by  inevitable  accident"  In  Turner 
V.  Unwin  {a\  Lord  Denman  says,  that  the  Court  is  "  de- 
termined for  the  future  to  adhere  strictly  to  the  rule."  In 
Pryor  v.  Swaine  (J),  where  the  Court  granted  a  rule  similar 
to  the  one  now  sought  to  be  obtained,  it  appears  that  the 
rale  was  only  made  absolute  by  consent.  Besides,  in  that 
case  the  affidavit  had  been  prepared  and  sworn  within  the 
limited  time,  but  when  it  was  wanted  for  filing,  was  dis- 
covered to  have  been  mislaid.  Here  no  ground  is  ofiered 
to  the  Court  for  interfering  with  its  practice,  except  that 
the  guanlians  at  one  time  seem  not  to  have  intended  to 
shew  cause  against  the  rule,  and  now  wish  to  do  so.  He 
referred  also  to  In  re  Mackay  (c). 

Erle,  J. — I  think  the  guardians  are  entitled  to  have 
further  time.  It  can  do  no  harm  to  the  other  side,  and  it 
is  only  just,  that  as  they  are  called  upon  by  the  rule  to  pay 
costs,  they  should  be  at  liberty  to  disclose  facts  pertinent  to 
the  case.  If  I  have  a  discretion  in  the  matter,  I  shall  grant 
this  motion. 

Cur*  adv,  vtUt. 

Erle,  J. — ^It  appears  to  me  that  the  cases  which  have 
been  cited  have  no  reference  to  the  present  case,  and  are 
clearly  distinguishable ;  inasmuch  as  they  are  all  cases  of 
enlarged  rules,  and,  consequently,  were  granted  on  a 
condition^  which  condition  it  was  indispensable  should 
be  complied  with.     Here  the  rule  is  a  rule  nisi,  and  the 

(a)  4  Dowl.  16.  (c)  Ante,  vol.  1,  p.  206. 

ijb)  Ante,  vol.  2,  p.  37. 
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guardians  had  no  opportunity  of  opposing  or  consenting  to 
the  term  imposed.  I  have  consulted  my  learned  Brethren 
on  the  subject,  and  they  concur  with  me  in  thinking  that 
I  have  a  discretion  in  the  matter. 

The  time  within  which  the  affidavits  may  be  filed  will, 
therefore,  be  extended  for  a  week. 

Rule  accordingly. 


Regina  v.  Justices  of  Staffordshire. 


(Cauldon  v.  Leek  and  Lowe.) 

IN  Michaelmas  Term,  1846,  HvMleston  had  obtained  a 
rule,  calling  on  the  justices  of  the  peace  for  the  county  of 
Stafford,  to  shew  cause  why  a  mandamus  should  not  issue, 
commanding  them  to  enter  continuances  and  hear  an  appeal 
against  an  order  of  removal  of  one  Mary  Salt,  and  her 
seven  children,  fi'om  the  township  of  Leek  and  Lowe  in 
the  said  county,  to  the  parish  of  Cauldon,  also  in  the  same 
county. 

It  appeared  upon  the  affidavits,  that  an  order  of  removal 
of  a  pauper  of  the  name  of  Mary  Salt  and  her  seven  chil- 
dren, had  been  made   by  two  justices  of  the  county  of 
!  her  husband,  Stafford,  on  the  11th  of  March,  1846,  from  the  township 

was  the  same  ,  ^      t  i  rr<i_ 

person  as  A.  S ,  of  Leek  and  Lowe  to  the  parish  of  Cauldon.     That  on  the 

who,  in  another 
part  of  the 
examinations, 
was  described 
as  having 
gained  a  set- 
tlement in  the 

appellant  parish.  The  respondents  contended  that  this  objection  could  not  be  taken  under  the 
following  grounds  of  appeal :  **  Because  the  said  order  of  removal,  and  the  notice  of  chargeabilitj, 
and  the  examinations  whereon  the  said  order  is  granted,  are  respectively  defective  and  bad  on 
the  face  thereof,  and  the  said  examinations  contain  no  sufficient  legal  evidence  of  the  said  pauper 
being  settled  in  our  said  parish  of  C,  or  of  their  having  come  to  settle  in  or  being  chai^^eable 
to  jour  said  township  of  L.  and  L. ;  and  because  no  information  or  complaint  appears  to  have 
been  made  to  the  said  justices  from  the  overseers  of  your  township  of  L.  and  L.  requiring  them 
to  make  the  said  removal."  The  sessions,  however,  decided  that  it  could,  and  that  tne  objection 
was  fatal,  and  accordingly  quashed  the  order ;  Ileldf  that  the  s^rounds  of  appeal  sufficiently  raised 
the  objection,  and  that  the  justices  having  decided  oo  it,  this  Court  would  not  interfere  with  their 
decision. 


Upon  appeal 
against  an 
order  of  re- 
moval of  a 
female  pauper 
of  the  name 
of  M.  S.,  it 
was  objected 
by  the  appel- 
lanU  that 
there  was 
nothing  on  the 
face  of  the 
examinations 
to  shew  that 
A.  S.,  whom 
the  pauper  in 
her  examina- 
tion described 


28th  of  May,  notice  and  grounds  of  appeal  were  sent  by 
the  respondent  parish.  That  on  the  hearing  of  the  appeal 
at  the  July  quarter  sessions,  the  appellants  objected  that 
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there  was  nothing  to  shew,  on  the  face  of  the  exami- 
nadonsy  that  the  Adam  Salt,  through  whom  the  alleged 
settlement  in  the  appellant  parish  was  derived,  upon  the 
examination  of  his  brother  John  Salt,  was  the  same 
Adam  Salt  referred  to  in  the  examination  of  the  pauper, 
as  being  her  husband.  To  this  it  was  answered  by  the 
respondents,  that  it  was  not  competent  for  the  appellants  to 
take  this  objection,  as  it  was  not  included  in  their  grounds 
of  appeal.  The  appellants  insisted,  that  it  was  included  in 
the  following  grounds  of  appeal : — "  Because  the  said  order 
of  removal,  and  the  notice  of  chargeability,  and  the  exami- 
nations whereon  the  said  order  is  granted,  are  respectively 
defective  and  bad  on  the  face  thereof,  and  the  said  exami- 
nations contain  no  sufficient  legal  evidence  of  the  said 
paopers  being  setded  in  our  said  parish  of  Cauldon,  or  of 
their  having  come  to  settle  in,  or  being  chargeable  to  your 
said  township  of  Leek  and  Lowe,  and  because  no  informa- 
tion or  complaint  appears  to  have  been  made  to  the  said 
justices  from  the  overseers  of  your  township  of  Leek  and 
Lowe,  requiring  them  to  make  the  said  removal."  The 
seamons  decided  in  favour  of  the  appellants,  and,  enter- 
taining the  objection,  held  it  to  be  &tal,  and  quashed 
the  order,  and  refused  to  grant  a  case  for  the  opinion  of 
this  Court  The  present  rule  having  accordingly  been 
obtained. 


1847. 
Regina 


Justices  of 
Stapforu* 

BHIEB. 


WhaUley  (with  whom  was  Corbett)  now  shewed  cause. 
This  is  rather  a  singular  application  to  compel  the  justices 
to  rehear  an  appeal  against  an  order  of  removal,  which 
order  no  longer  exists.  It  is  submitted,  however,  that  it 
was  competent  for  the  appellants,  under  their  grounds  of 
appeal,  to  take  this  objection,  and  having  taken  it,  the 
aeasions  acted  rightly  in  quashing  the  order.  In  Regina  v. 
The  Justices  of  the  West  Riding  of  Yorkshire  (a),  it  was 
held,  that  where  the  pauper's  examination  differs  from  his 


(a)  10  A.  &  £.  685 ;  S.  C.  3  P.  &  D.  462. 
TOL.   IV.  SB  D.   &   L. 
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1847. 

' V ' 

Reg  IN  A 

9. 

Justices  of 
Staffoed- 

BHIBB. 


evidence  at  sessions,  as  to  any  circumstance  making  a  part 
of  the  matter  pointed  to  in  the  statement  of  grounds  of 
appeal,  it  is  for  the  sessions  to  decide  whether  the  variance 
be  material,  within  the  stat  4  &  5  Wm.  4,  c.  76,  s.  81. 

The  Court  called  on 

Whitmore  and  Huddleston  to  support  the  rule.  There 
is  nothing  peculiar  in  this  application.  The  same  motion 
was  made  in  Regina  v.  The  Justices  of  the  West  Riding  of 
Yorkshire  (a),  which  has  been  cited  by  the  other  side,  and 
no  objection  was  there  taken  to  the  form  of  it.  It  is  sub- 
mitted, that  the  objection  was  not  raised  on  the  grounds  of 
appeal,  and,  therefore,  the  sessions  had  no  jurisdiction  to 
entertain  it  or  decide  upon  it.  The  4  &  5  Wm.  4,  c.  76, 
8.  81,  expressly  prohibits  the  appellant  from  going  into  any 
other  grounds  of  appeal  than  those  set  forth  in  the  statement 
of  the  grounds  of  appeal  delivered.  In  Regina  v.  Inhabitants 
of  St  Anne%  Westminster  (b),  which  has  been  decided  in 
this  present  Term  in  the  full  Court,  it  was  held,  that  under 
the  general  objection  ^^  that  no  copy  or  counterpart  of  the 
order  of  removal  has  been  sent  by  post  or  otherwise,"  it  is 
not  competent  for  the  appellants  to  object  that  the  copy 
sent  by  the  respondents  is  inaccurate,  some  few  words  being 
omitted.  [Erky  J.— How  did  the  question  in  that  case 
come  before  the  Court  ?]  Upon  a  case  reserved  for  the 
opinion  of  this  Court  Unless  the  Court  could  interfere  in 
a  case  like  the  present,  there  is  no  means  by  which  the 
sessions  can  be  prevented  from  entering  into  totally  different 
grounds  of  objection  from  those  contained  in  the  grounds 
of  appeal,  and  so  the  object  of  the  act  be  defeated.  In 
Regina  v.  Inhabitants  of  Watford  (c),  one  ground  of  appeal 
was,  that  it  did  not  appear  by  suflScient  statement  of  &cts, 
and  by  proper  and  legal  evidence  of  those  &ct8,  that  the 
pauper  was  chargeable ;  and  it  was  held,  that  it  was  not 


(fl)  10  A.  &  E.  685 ;  S.  C.  3  P. 
&  D.  462. 
(6)  Since  reported*  2  Car.,  Ham. 


&  Allen's  New  Sees.  Cases,  517. 
(c)  2  Car.,  Ham.  &  AUen's  New 
Sees.  Cases,  460. 
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competent  for  the  appellants,  on  this  ground  of  appeal,  to 
object  to  the  examination  for  want  of  a  statement  of  resi- 
dence. In  the  present  case,  the  statement  in  the  grounds 
of  appeal  would  lead  the  respondents  to  suppose,  that  the 
objection  to  be  taken  probably  was,  that  the  evidence  was 
hearsay.  Here  the  general  character  of  the  first  part  of 
the  grounds  of  appeal  is  restrained  by  the  subsequent 
portion^  which  consbts  of  two  specific  objections.  Regina  v. 
Hie  Inhabitants  of  Birmingham  (a)  is  in  point  There  Lord 
JSfitmoiisays,  ^^  I  think  it  is  an  important  principle,  and  one 
which  should  now  be  well  understood,  that  if,  besides  the 
general  objection,  particular  objections  are  pointed  out  in 
an  examination,  the  appellants  shall  not  avail  themselves  of 
the  general  one,  to  insist  upon  other  defects  which  they 
have  not  pointed  out."  They  referred  to,  and  sought  to 
distinguish  from  the  present  case,  the  case  of  Regina  v.  The 
Justices  ofKesteven  (b). 


1847. 

^ V ' 

Regina 

V. 

Justices  of 
Stafford.- 

BHIAB. 


Erle,  J. — I  think  this  rule  must  be  discharged.  The 
grounds  of  appeal  appear  to  me  to  properly  raise  the 
question,  whether  or  not  there  was  sufficient  evidence  of  a 
settlement  of  the  pauper  in  the  appellant  parish.  They  con-^ 
tain  three  co-ordinate  specific  objections :  first,  no  settlement 
in  the  appellant  parish ;  secondly,  no  chargeability  to  the 
removing  parish ;  and  thirdly,  a  defect  of  jurisdiction  in  the 
justices  making  the  order.  How  then  can  it  be  argued,  that 
the  appellants  could  not  object  that  there  was  no  evidence 
of  a  settlement  by  Adam  Salt,  the  husband  of  the  pauper; 
that  being  the  alleged  settlement  on  which  the  order  pro- 
ceeded? The  justices  were  bound  to  look  at  the  exami-^ 
nations,  and  pronounce  on  the  fact  whether  they  disclosed 
a  sufficient  settlement  or  not  They  have  done  so,  and 
with  their  decision  I  cannot  interfere. 

Rule  discharged. 

(a)  2  Car.,  Ham.  &  Alkn's  New  Sess.  Cases,  283. 
{b)  SQL.  B.  810;  S.C.  1  D.  &M.  113. 


8  s  2 
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Reoina  v.  Justices  of  Suffolk. 


(Bedwell  Ash  v.  Woolpit.) 


Notice  and  A  RULE  had  been  obtained  in  Michaelmas  Term  last, 

appeal  under  calling  upon  the  justices  of  the  peace  for  the  coun^  of 

Win.  4,0.76,  Suffolk  to  shew  cause  why  a  mandamus  should  not  issue, 

8. 81,  should  commandinir  them   to   enter  continuances  and   hear  an 

be  given  four*  ^^ 

teen  days         appeal  against  an  order  of  two  justices  of  the  county  of 
day  of  the        Suffolk,  for  the  removal  of  a  pauper  of  the  name  of  Alex- 
ander, and  his  family,  from  the  parish  of  Woolpit  to  the 
parish  of  Bedwell  Ash,  both  in  the  said  county. 

It  appeared  from  the  affidavits  in  support  of  the  rule, 
that,  for  the  purpose  of  holding  the  general  quarter  sessions 
of  the  peace,  the  county  of  Suffolk  is  divided  uito  four 
divisions,  and  that  the  general  quarter  sessions  for  each  of 
such  divisions  have  been  immemorially  held  on  a  certain 
day  and  at  a  certain  place  in  each  division,  that  is  to  say, 
on  the  Monday  of  the  week  in  which  the  general  quarter 
quartersessions  sessions  are  by  law  directed  to  be  held,  at  Beccles,  in  the 
said  county,  for  one  of  such  divisions ;  on  the  Wednesday 


general  quar- 
ter sessions, 
and  not  four- 
teen days 
before  the 
first  day  on 
which  ue 
adjourned 
sessions  are 
appointed  to 
be  held,  for 
the  division  in 
which  the 
appeal  is  to 
be  tried. 
Where  the 


B.,  and  by 
adjournment 
in  each  of 
three  other 
divisions  of  a 
county,  and 
the  appellants 
had  given 
notice  and 
grounds  of 
appeal  four- 
teen days 
before  hold« 
ing  the  ses- 
sions for  the 
division,  but 
not  fourteen 
days  before 
holding  the 
sessions  at 
B. ;  and  the 
sessions,  on 


of  the  said  week,  by  adjournment,  at  Woodbridge,  for  an^ 
other  of  such  divisions;  on  the  Friday  of  the  said  week,  by 
adjournment,  at  Ipswich,  for  another  of  such  divisions;  and 
on  the  Tuesday  of  the  following  week,  by  adjournment,  at 
Bury  St.  Edmunds,  for  the  last  of  such  divisions.  Different 
chairmen  preside  over  the  Court  of  quarter  sessions  held 
for  each  division,  and  different  juries,  both  grand  and  petty, 
are  summoned  and  sworn  for  each  division.  The  practice 
of  the  sessions  was,  that  all  appeals  should  be  tried  at  the 
sessions  for  the  division  in  which  the  respondent  parish  was 
situate,  or  in  which  the  order  or  matter  appealed  against 
arose.     It  was  required  by  the  jrules  of  the  sessions,  that  all 


the  objection 
bein^  taken, 

jii  J  ^j^^  appeal;  this  Court  refused  to  grant  a  mandamus,  compelling  them  to  enter 

and  bear  it 


disnussed  the 
tinuances 


COB* 
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appeals  should  be  entered  with  the  clerk  of  the  peace  before 
ten  o'clock  on  the  first  day  of  the  sessions  of  the  respective 
divisions.  All  indictments  were  tried  at  the  sessions  for 
the  division  in  which  the  offence  was  alleged  to  have  been 
committed.  And  generally  all  county  business  transacted 
at  the  quarter  sessions,  was  transacted  at  the  sessions  for 
die  division  within  which  the  matter  or  business  arose. 

It  appeared  that  Woolpit,  the  respondent  parish,  was  in 
the  division  of  Bury  St.  Edmunds.  On  the  16th  of  March, 
1846,  at  the  next  sessions  holden  for  that  division,  after 
the  order  of  removal  was  made,  the  appeal  was  entered  and 
respited  tiU  the  Midsummer  sessions.  Those  sessions  were 
held  for  the  respective  divisions  in  the  county  of  Suffolk  on 
the  following  dates:  at  Beccles,  on  Monday,  June  29th; 
at  Woodbridge,  on  Wednesday,  July  1st;  at  Ipswich,  on 
Friday,  July  3rd ;  and  at  Bury  St.  Edmunds,  on  Tuesday, 
July  7th. 

On  the  appeal  being  called  on  at  the  sessions  for  Bury 
St  Edmunds,  on  the  7th  of  July,  the  appellants  were 
required  to  prove  their  notice  of  appeal.  They  proved  a 
notice  of  appeal  given  on  the  20th  of  June,  to  try  at  the 
then  next  sessions  at  Bury  St.  Edmunds.  This  was  objected 
to  by  the  respondents  as  being  too  late,  and  that  a  notice 
of  appeal  should  have  been  given  fourteen  days  at  least 
before  the  sessions  at  Beccles,  on  the  29th  of  June.  The 
Court  of  quarter  sessions  were  of  opinion  that  the  objection 
was  a  good  one,  and  accordingly  dismissed  the  appeal 


1847. 

^^ — V ' 

Rboxna 

». 
Jasticei  of 
Suffolk. 


PrendergoMt  (with  whom  was  Qurdon)  now  shewed  cause. 
He  submitted,  that  the  sessions  at  Bury  St  Edmunds  could 
not  be  treated  as  a  separate  and  distinct  sessions;  and  if  it 
was  to  be  considered  as  an  adjournment  of  the  sessions 
begun  at  Beccles,  it  would  be  difficult  to  contend  that 
notices  and  grounds  of  appeal  need  not  be  given  fourteen 
days  before  the  first  day  of  the  sessions,  but  only  fourteen 
days  before  the  adjourned  sessions,  at  which  the  appeal 
came  on  to  be  tried. 
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^^ V ' 

Rbgina 

9. 

Justicef  of 
Suffolk. 


The  Court  called  on 

PaweTy  to  support  the  rule.  It  is  not  intended  to  dispute 
that  the  sessions  at  Bury  St  Edmunds  are  an  adjourned 
sessions ;  the  only  question  is,  what  construction  is  to  be 
put  upon  4  &  5  Wm.  4,  c  76,  s.  81,  which  requires  grounds 
of  appeal  to  be  delivered  with  the  notice  "fourteen  days  at 
least  before  the  first  day  of  the  sessions  at  which  such 
appeal  is  intended  to  be  tried."  [Erky  J. — Have  you  any 
authority  in  favoiur  of  this  application  ?]  There  is  no  case 
exactly  in  point  upon  this  matter.  At  the  West  Riding 
sessions,  which  are  also  held  by  adjournment  at  different 
places  for  different  divisions,  the  practice  is  understood  to 
be,  to  reckon  the  notices  from  the  day  of  the  adjourned 
sessions  at  which  the  appeal  is  to  be  tried.  And  this 
practice  seems  consistent  with  reason,  for  otherwise  the 
respondents  in  one  division  would  be  entitled  to  a  longer 
notice  than  those  in  another.  By  the  9  Geo.  3,  c  7,  s.  8, 
the  notice  required  is  a  reasonable  notice.  Therefore, 
before  the  stat.  4  &  5  Wm.  4,  c  76,  s.  81,  it  is  clear  that 
the  Bury  sessions  might,  if  they  had  thought  fit,  have  con- 
sidered the  present  notice  as  sufficient.  The  latter  statute, 
in  requiring  notice  and  grounds  of  appeal  to  be  delivered 
"  fourteen  days  at  least  before  the  first  day  of  the  sessions 
at  which  such  appeal  is  intended  to  be  tried,"  applies  in 
terms  to  the  Bury  sessions.  \_Erle,J, — No;  for  the  question 
still  remains,  whether  the  sessions  at  which  this  appeal 
"  was  intended  to  be  tried,"  was  not  the  quarter  sessions  of 
the  peace  for  the  county  of  Suffolk,  begun  at  Beccles  on 
the  29th  of  June,  and  continued  by  adjournment  at  Bury 
St.  Edmunds  on  the  7th  of  July.]  The  words  in  the  act 
are  not  "next"  sessions,  nor  "general,"  nor  "quarter" 
sessions,  which  the  Legislature  uses  when  they  mean  those 
sessions,  as  in  the  103rd  section,  where  they  speak  of 
"quarter  sessions  or  any  adjournment  thereof."  Prima 
facie,  a  notice  and  grounds  of  appeal  have  been  delivered 
"  fourteen  days  at  least  before  the  first  day  of  the  sessions 
^i  which  such  appeal  is  intended  to  be  tried ;"  and  it  is  for 
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the  respondents  to  shew,  that  those  words  cannot  apply  to        >  847. 
the  sessions  held  by  adjournment  at  Bury  St.  Edmunds.     ^^,^.^ 
In  the  interpretation  clause  it  is  provided,  "  that  the  words      j^!'-    ^^ 
'general  quarter  sessions,'  shall  extend  to  and  be  construed      Suffolk. 
to  include  general  or  quarter  sessions,  or  adjournment  there- 
of for  any  county,  division  of  a  county,  riding,  borough," 
&C.,  '^  unless  where  otherwise  provided  by  that  act**    But 
there  is  nothing   to  extend   the   meaning  of   the   word 
"  sessions"  simply. 

Prendergast  referred  to  Rex  v.  Justices  of  Sussex  {a) ; 
Regina  v.  Inhabitants  of  Hindercleave  {h) ;  and  Rex  v.  /n/ta- 
bitants  ofPobtead  (c). 

Cvr,  adv.  vutt. 

Erle,  J. — This  was  a  rule  for  a  mandamus  to  enter  con- 
tinuances and  hear  an  appeal  against  an  order  of  removal. 
It  appeared  that  a  notice  and  grounds  of  appeal  were  served 
on  the  20th  of  June.  The  quarter  sessions  for  the  county 
of  Suffolk  commenced  at  Beccles  on  the  29th  of  June,  and 
was  held  by  adjournment  for  the  division  of  Bury  St  Ed- 
munds on  the  7  th  of  July.  According  to  the  practice  of 
the  sessions,  the  respondent  parish  being  within  the  division 
of  Bury  St  Edmunds,  the  appeal  was  required  to  be  tried 
there.  The  stat  4  &  5  Wm.  4,  c.  76,  s.  81,  requires  grounds 
of  appeal  to  be  sent  '^  fourteen  days  at  least  before  the  first 
day  of  the  sessions  at  which  such  appeal  is  intended  to  be 
tried;"  and  the  question  raised  was,  whether,  upon  the 
construction  of  that  statute,  the  notice  and  grounds  of  appeal 
should  be  delivered  fourteen  days  before  the  first  day  of  the 
quarter  sessions,  or  only  fourteen  days  before  the  first  day 
of  the  sessions  for  the  division  at  which  the  appeal  is  to  be 
tried. 

I  am  of  opinion  that  the  former  is  the  proper  construction 

(a)  7  T.  R.  107.  Cc)  2  Stra.    1263  ;    See    also 

ib)  19  VId.  Ab.  356.  Rex  v.  Fisher,  id.  p.  865. 
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1817. 

'^ V ' 

Regina 

9. 

Justices  of 
Suffolk. 


to  be  put  upon  the  words  of  the  statute ;  and  that  the  words 
'^  first  day  of  the  sessions,"  mean  first  day  of  the  general 
quarter  sessions  of  the  peace  for  the  county,  and  not  the 
first  day  of  any  adjourned  sessions. 

I  am  fortified  in  this  view  by  the  cases  of  Rex  v. 
Coystan  (a) ;  Sex  v.  Inhabitants  of  Pohtead  {b) ;  and  Rex 
V.  Justices  of  Sussex  (c). 

The  rule  must,  therefore,  be  discharged 


(a)  19  Vin.  Abr.  356. 
{b)  2  Stra.  1263. 


Rule  discharged, 
(c)  7T.  R.  107. 


Where  a  eaose 
stood  No.  15 
on  the  list  in 
the  sheriff's 
Conn,  and  the 


Banks  v.  Newton. 

1  HIS  was  a  rule,  calling  upon  the  plaintiff  to  shew  cause 
why  there  should  not  be  a  new  trial,  or  why  the  defendant 
should  not  be  at  liberty  to  enter  a  suggestion  on  the  roll  to 
practice  of  the  deprive  the  plaintiff  of  costs,  under  the  46  Geo.  3,  c  88, 
go  through  the  8«  14  (a),  (a  Court  of  Requests'  Act  for  the  western  division 
thi  undefended  ^^  ^^^  hundred  of  Brixton,  in  the  county  of  Surrey.) 

causes  first, 
and  on  coming 
to  No.  15,  the 
plaintifT's 
attorney  stated 
it  to  be  un- 
defended, 
having  good 
ground  for 
believing  it 
to  be  80,  and 
the  cause  was 
accordingly  taken  and  tried  in  the  defendant's  absence :   ffeldf  no  ground  for  a  new  trial. 

At  the  time  the  debt  for  which  the  action  was  brought  was  contracted,  the  plaintiff  aaked  the 
defendant  where  he  resided,  and  was  told  by  him  that  he  resided  at  No.  4,  Manchester  Boildhiss, 
in  consequence  of  which  the  goods  were  sent  there,  and  repeated  conversations  were  had  with 
the  defendant  there,  in  none  of  which  did  he  give  the  plaintiff  any  reason  to  think  that  he  had 
any  other  residence.  The  writ  described  him  as  of  Manchester  Buildings,  and  to  the  writ  he 
appeared  and  pleaded,  and  no  objection  was  made  to  the  description  of  the  residence  until  after 
trial  and  verdict :  Held,  on  motion  to  enter  a  si^gestion  under  a  Court  of  Requests'  Act,  that 
the  defendant  was  precluded  from  shewing  that  in  point  of  fact  he  resided  elsewhere,  and  within 
the  jurisdiction  of  the  Court  of  Requests. 

Held  also,  on  motion  to  set  aside  the  taxation  of  coats,  the  final  judgment  signed  on  the  above 
verdict,  and  writ  of  execution  issued,  that  as  there  was  no  suggestion  on  the  roll,  the  plaintiff's 
judgment  for  costs  was,  on  the  face  of  it,  regular. 


(a)  The  31  Geo.  2,  c.  23,  en- 
titled "  An  Act  for  the  nnore  easy 
and  speedy  recovery  of  small 
debts  within  the  western  division 
of  the  hundred  of  Brixton,  in  the 
county  of  Surrey,"  constitutes  the 


Court  of  Requests,  and  gives  a 
limited  jurisdiction  to  the  amount 
of  40s. 

The  46  Geo.  3,  c.  88,  (local 
and  personal,  public,)  which  is 
entitled    "  An    act    to    explain. 
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The  affidavit  of  the  defendant  in  support  of  the  rule 
shewed,  that  he  resided  at  a  house  called  Ueathfield 
Cottage,  on  Wandsworth  Common,  which  was  within  the 
jurisdiction  of  the  Court  of  Requests  for  the  western  division 
of  Brixton,  and  that  he  had  resided  there  since  May,  1846. 
That  he  also  had  chambers  at  No.  19,  Manchester  Buildings, 
Westminster,  which  he  used  for  professional  purposes.  That 
he  was  served  with  process  in  December,  1846,  in  the  above 
cause,  which  was  an  action  of  debt  to  recover  the  sum  of 
iL  IBs.  for  goods  sold  and  delivered,  and  that  notice  of 
trial  before  the  sheriff  of  Middlesex  was  given  for  the  31st 
of  December.  That  he  attended  personally  on  that  day  at 
a  quarter  past  ten  o'clock,  and  found  the  cause  entered 
No.  15  on  the  list  That  he  remained  in  attendance  until, 
later  in  the  day,  he  discovered  that  the  cause  had  been 
called  on  before  his  arrival,  on  a  representation  made  by 
the  plaintiff's  attorney  that  the  cause  was  undefended ;  and 
that  a  verdict  had  been  returned  for  the  plaintiff  for  the 
full  amount  claimed.  That  he  had  never  given  the  plaintiff 
or  his  attorney  any  reason  to  believe  that  the  cause  was 
undefended.  And  that  the  debt  was  one  recoverable  in 
the  Court  of  Requests  for  the  western  division  of  the 
hundred  of  Brixton,  within  the  jurisdiction  of  which  Court 
he  resided. 

The  affidavit  in  answer  shewed,  that  the  plaintiff  was  a 
shopkeeper,  and  that  in  July,  1845,  the  defendant  called 
at  his  shop,  and  ordered  the  goods  which  composed  the 
firet  item  in  the  bill  of  particulars.     That  he  then  stated 

amend,  and  extend"  the  former  act  and  of  this  act,  or  either  of 
act,  extends  the  jnrisdiction  from  them,  in  the  said  Coart  of  Re- 
debts  of  40^.  to  5/.  quests,  then  and  in  every  such 
By  sect.  14  of  the  latter  act,  case,  the  plaintiff  or  plaintiffs  in 
it  is  eaacted,  that  if  "  any  such  action  or  suit  shall  not,  by 
action  or  suit  shall  he  com-  reason  of  a  verdict  for  him,  her, 
menced  in  any  of  his  Majesty's  or  them,  or  otherwise,  have  or  be 
Courts  of  Record  at  Westminster,  entitled  to  any  costs  whatsoever/' 
for  any  deht  not  exceeding  the  And  if  the  verdict  shall  pass  for 
turn  of  five  pounds,  and  recover-  defendant,  then  the  defendant 
able  by  virtue  of  the  said  recited  shall  have  double  costs. 
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1847.        that  he  lived  at  No.  4,  Manchester  Buildings,  Westminster. 

Banks  That  the  plaintiff  sent  to  see  if  that  statement  was  correct, 
«•  and  upon  inquiry  at  No.  4,  Manchester  Buildings,  was  told 

the  defendant  did  live  there.  That  upon  the  fiuth  of  his 
residing  there,  the  plaintiff  furnished  him  with  the  goods. 
That  the  defendant  having  afterwards  removed  from  No.  4 
to  No.  19,  Manchester  Buildings,  came  himself  on  two 
subsequent  occasions,  in  the  months  of  November  and 
December  in  the  same  year,  and  ordered  the  other  two 
parcels  of  goods  mentioned  in  the  particulars,  which  were 
delivered  to  him  personally.  That  the  plaintiff's  shopman 
frequently  called  at  Manchester  Buildings  to  request  pay- 
ment, and  had  on  some  occasions  seen  the  defendant,  when 
he  promised  payment,  and  once  or  twice,  when  he  had 
called  early  in  the  morning,  been  told  that  the  defendant 
was  not  up.  That  on  the  3rd  of  December,  1846,  the 
defendant  called  at  the  office  of  the  plaintiff's  attorney,  and 
requested  time  to  pay  the  plaintiff's  bill,  not  denying  the 
amount,  nor  questioning  his  liability.  That  the  writ  of 
summons  was  issued  on  the  7th  of  December,  and  served 
on  the  defendant  on  the  8th,  and  described  him  as  of 
'^  Manchester  Buildings,  Westminster."  That  the  defendant 
had  appeared  and  pleaded  the  general  issue  to  the  declara- 
tion, which  was  in  debt  for  goods  sold  and  delivered.  That 
notice  of  trial  was  given  before  the  undershcriff  for  the  31st 
of  December.  That  it  was  the  practice  at  that  Court  to 
go  through  the  list,  and  take  those  causes  first  which  were 
undefended ;  and  that  on  coming  to  this  cause,  plaintiff  s 
attorney  stated,  as  he  believed  it  to  be,  that  it  was  unde- 
fended. It  was,  therefore,  called  on,  and  evidence  given, 
upon  which  the  jury  returned  a  verdict  for  the  amount 
claimed. 

Hoggins  shewed  cause.  As  to  the  first  part  of  the  rule 
which  asks  for  a  new  trial,  he  submitted  that  the  defendant 
had  failed  to  make  out  any  case  for  the  interference  of  the 
Court.  lie  ought  to  have  been  in  attendance  at  the  opening 


9. 

Newton. 
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of  the  Court;  and  the  presiding  oflScer  was  entitled  to  take  1847. 
the  causes  in  such  order  as  he  thought  most  convenient  for  Banks 
the  ends  of  justice  and  the  economy  of  the  public  time. 
There  was  no  pretence  for  saying  that  the  plaintiff's  attorney 
had  acted  otherwise  than  bona  fide,  in  representing  to  the 
undersheriff  that  the  cause  was  an  undefended  one.  Prac- 
tically it  was  so,  and  he  had  no  reason  to  suppose,  after  the 
defendant  had  been  so  recently  with  him  requesting  time 
for  payment,  that  he  meant  to  appear  and  defend  the  action. 
It  was  the  act  of  the  (yourt  therefore,  taking  the  case  out  of 
its  torn ;  and  as  that  is  a  matter  entirely  within  the  discre- 
tion of  the  Court,  a  new  trial  on  this  ground  would  not 
be  granted. 

As  to  the  second  branch  of  the  rule,  which  asks  for  leave 
to  enter  a  suggestion  under  a  Court  of  Requests'  Act  to 
deprive  the  plaintiff  of  costs ;  it  is  submitted,  that  where  a 
defendant  obtains  credit  on  the  representation  that  he  is 
residing  at  a  particular  place,  and  the  goods  are  accordingly 
sent  to  that  place,  and  the  defendant  is  seen  there,  and 
promises  payment,  and  when  a  writ  is  afterwards  sued  out 
against  him,  describing  him  of  that  place,  he  appears  to 
that  writ  without  objecting  to  the  misdescription,  he  will 
not  be  permitted,  after  allowing  the  plaintiff  to  go  on  to 
trial  and  obtain  a  verdict,  to  come  and  ask  the  Court  to 
enter  a  suggestion,  on  the  ground  that  he  resides  else- 
where (a).  lErky  J. — Where,  at  the  time  a  contract  is 
entered  into,  a  party  makes  a  representation  upon  which 
another  party  acts,  he  cannot  come  and  say  afterwards  that 
be  has  made  a  false  representation.] 

NewtoHf  in  support  of  the  rule.  The  defendant,  it  is 
submitted,  is  entitled  to  a  new  trial,  as  here  the  cause  was 
taken  out  of  its  turn,  in  consequence  of  the  misrepresentation 

(a)  He  also  argued,  that  under  act  was  by  plea ;  and  not  by  a 

the  terms  of  the  statutes  consti-  suggestion  on  the  roll :  but  as  the 

tttting  the  Court  of  Requests,  the  judgment  proceeded  on  another 

proper  mode  of  taking  advantage  ground,  the  argument  is  omitted. 
of  Uie  protection  afforded  by  the 
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1847.  by  the  plaintifTs  attoraey  that  it  was  undefended.  Had  no 
such  representation  been  made,  the  defendant  was  there  in 
su£5cient  time  to  have  been  present  at  the  triaL 

At  any  rate,  the  defendant  is  entitled  to  the  latter  alter- 
native of  the  rule.  The  case  of  Rice  v.  Leyh  (a)  shews, 
that  if  a  defendant  resides  or  inhabits  within  London,  and 
is  liable  to  be  sued  in  the  London  Court  of  Requests  for 
debts  under  51,  and  a  plaintiff  sues  him  elsewhere,  and 
recovers  less,  he  will  not  be  entitled  to  costs;  although  the 
defendant  has  another  place  where  he  occasionally  resides^ 
and  the  goods  are  delivered  there.  So  in  Oahes  v.  Albm  (i), 
it  was  held,  that  a  person  resident  within  the  jurisdiction  of 
the  Isle  of  Wight  Court  of  Requests,  and  owing  a  sum  of 
6L  on  the  balance  of  an  account,  was  privileged  to  be  sued 
for  the  debt  in  that  Court,  pursuant  to  the  statute 
46  Geo.  3,  c.  Ixvi.,  s.  40 ;  notwithstanding  that  the  contract 
was  made  elsewhere,  and  although  the  plaintiff  was  ignorant 
that  the  defendant  resided  within  the  jurisdiction,  and 
claimed  alarger  sum.  [Erie,  J. — Here  the  defendant  hasmade 
a  representation  to  the  plaintiff  that  he  resides  out  of  the 
jurisdiction,  and  obtains  the  credit  on  that  representation. 
Is  he  to  be  permitted  to  put  the  plaintiff  to  all  the  expense 
of  a  trial  by  appearing  to  a  writ  describing  him  of  that 
residence,  and  now  come  and  seek  to  deprive  him  of  part 
of  the  benefit  of  the  verdict  which  he  has  obtained  ?  In 
Pickard  v.  Sears  (c)  it  was  held,  that  where  goods  were 
wrongfully  sold  under  an  execution,  and  the  owner  had 
stood  by  and  given  a  sanction  to  the  proceedings  under  the 
execution,  he  could  not  afterwards  maintain  trover  agunst 
a  bona  fide  purchaser.]  It  may  perhaps  be  a  hardship  upon 
the  plaintiff,  but  the  words  of  the  act  are  imperative  {d) ; 
and  the  Court  has  no  equitable  jurisdiction  in  the  matter. 

Cur.  ado*  vulL 

(a)  2  Dowl.  105.  &  P.  488.   See  also  Uie  kmgoage 

(6)  1 3  Price,  793 ;  S.  C.  M'Clel.  of  the  Court  in  Cotes  v.  7^  Baak 

582.  of  England,  10  A.  &  E.  451,  2. 

(c)  6  A.  &  E.  469  ;  S.  C.  2  N.         {d)  See  ante,  p.  632,  note  (a). 
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EIrub,  J. — It  appears  that  this  cause  was  taken  as  an  1847. 
undefended  cause  in  the  usual  course  in  the  undersheriff's  b^nks 
Court,  and  that  the  attorney,  in  stating  it  to  be  undefended,  ^' 

had  good  grounds  for  believing  it  to  be  so.    It  seems  to  me, 
therefore,  that  the  defendant  is  not  entitled  to  a  new  trial. 

The  defendant  has  further  moved  to  enter  a  suggestion 
(m  the  roll  to  deprive  the  plaintiff  of  costs,  on  the  ground 
that  he  was  residing  within  the  jurisdiction  of  the  Court  of 
Requests  for  the  western  division  of  the  hundred  of  Brixton 
at  the  time  of  this  action  being  commenced,  and  that  the 
8om  recovered  was  under  5/.  It  appears  to  me,  that  the 
conduct  which  the  defendant  has  pursued  upon  the  present 
occasion  is  an  answer  to  this  motion.  At  the  time  the  debt 
for  which  this  action  is  brought  was  contracted,  the  plaintiff 
inquired  of  the  defendant  where  he  resided,  and  was  told 
by  him  that  he  resided  at  No.  4,  Manchester  Buildings. 
The  goods  were  accordingly  sent  there,  and  repeated 
conversations  were  had  with  him  there,  in  none  of  which 
did  he  give  the  plaintiff  any  reason  to  think  that  he  had 
any  other  residence.  The  writ  also  was  issued,  describing 
him  as  residing  in  Manchester  Buildings,  and  to  the  writ 
he  appeared  and  pleaded,  and  no  objection  was  made  as 
to  the  description  of  residence  till  after  trial  and  verdict, 
when  for  the  first  time  the  plaintiff  is  informed,  by  this 
application,  that  he  resides  elsewhere  also,  and  within 
the  jurisdiction  of  a  Court  of  Requests.  I  think  that, 
as  between  the  plaintiff  and  the  defendant,  for  the  pur- 
pose of  recovering  this  debt,  it  must  be  taken,  as  against 
the  defendant,  that  the  statement  of  residence  which  he 
made  to  the  plaintiff  is  conclusive;  on  the  principle  that 
where  one,  by  his  words  or  conduct,  induces  a  belief  in 
another  of  a  certain  state  of  facts,  upon  which  belief  the 
latter  acts,  he  cannot  afterwards  turn  round  and  aver  a 
di£ferent  state  of  things  as  existing  at  the  same  time.  The 
representation  here  must  be  taken  to  be  continuing;  for  if 
he  chose  to  rely  on  his  residence  elsewhere,  when  the  writ 
was  sued  out,  he  should  have  taken  the  objection  to  the 
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1847.        description  in  the  writ.     I  did  not  decide  upon  this  case  at 

Banks        the  moment,  although  I  entertained  a  strong  opinion  on 

Ne^on.       ^^®  subject ;  and  I  have  since  consulted  the  other  Judges, 

and  am  glad  to  say  that  they  concur  with   me   in  this 

opinion. 

Rule  discharged. 

On  a  subsequent  day  in  the  same  Term,  Newton  moved 
to  set  aside  the  notice  of  taxation  of  costs  in  this  cause,  the 
taxation,  the  final  judgment,  and  the  writ  of  fieri  feicias 
issued  thereon,  on  the  ground  of  irregularity ;  the  judgment 
being  signed  for  costs,  whereas  the  defendant  was  exempted 
firom  costs  under  the  Court  of  Requests'  Act  above  cited. 
He  contended  that  the  plaintiff  had  no  right  to  sign  judg- 
ment for  costs,  where  they  were  taken  away  by  the  express 
terms  of  a  statute ;  and  that  even  if  a  defendant  had  two 
residences,  he  was  entitled  to  be  sued  in  a  Court  of 
Requests  if  one  was  within  the  jurisdiction  of  such  a  Court 
He  cited  Foott  v.  Coare  (a);  Baddley  v.  OUver  (b) ;  Drews 
V.  Coles  (c);  Bice  v.  Legh  {d) ;  Oahes  v.  Albin  (e) ;  Crawder 
v.  BeU(f);  Graham  v.  Browne  (g). 

Erle,  J. — There  is  no  irregularity  in  the  plaintiff  signing 
judgment  for  costs,  as  he  has  obtained  a  verdict,  and  there 
is  no  suggestion  on  the  roll  to  deprive  him  of  costs.  There 
will,  therefore,  be  no  rule. 

Rule  refused  (A). 

(a)  2  B.  &  P.  588.  judgment,  and  assigned  for  error 

(6)  1   C.  &  M.   219;    S.  C.  that  the  judgment  included  costs, 

1  Dowl.  59S.  notwithstanding  he  was  resident 

(c)  2  Tyrw.  503.  within    the   Jurisdiction   of  the 

((Q  2  Dowl.  105.  Court  of  Requests.  Plea,  in  nullo 

(c)  13  Price,  793.  est  erratum.    The  Court,  on  the 

(/)  2  Dowl.  508.  case  being  argued  in  Michaelmas 

(S)  2  C.  8i  J.  327  $  S.  C.  2  Vacation,  1847»  said,  that  as  the 

Tyrw.  309;  1  Dowl.  309.  facts  were  admitted  by  the  plea, 

{h)  The  defendant  afterwards  the  judgment  must  be  reversed. 

brought  error  coram  nobis  on  the 
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1847. 

Doe  dem.  Fowler  v.  Roe.  ^^      v— ' 

MM  A IV KINS  moved  for  judgment  against    the   casual  The  Court 

«»  1      .  .11  .1       requires  the 

ejector,  upon  an  affidavit  stating  that  the  party  serving  the  same  strictness 

notice  and  declaration  in  ejectment  had  gone  to  the  pre-  SeckraSon  in 

raises  in  question,  the  tenamt  in  possession  of  which  was  an  ®Jf*^"??^' 

attorney,  and  had  seen  there  his  daughter,  to  whom  he  had  tenant  in  pos- 

delivered  a  copy  of  the  notice  and  declaration  in  ejectment  attorney,  as 

That  he  had  proceeded  to  read  over  to  her  the  notice,  but  l^f'orSnary 

that  before  he  could  finish  she  shut  the  door  in  his  face,  tenant. 

and  he  was  obliged  to  read  it  in  her  absence.     That  he  had 

several  times  attempted  to  serve  the  tenant  in  possession 

personally,  but  could  not  succeed,  as  he  was  always  denied, 

and  the  outer  gates  of  the  premises  were  kept  shut     That 

the  tenant  in  possession  was  holding  on  after  notice  to  quit, 

and  that  deponent  had  several  times  attempted  to  serve 

him  with  a  writ  of  summons  in  an  action  for  the  rent,  but 

without  success.  Under  these  circumstances  it  is  submitted, 

that  sufficient  has  been  done  to  entitle   the  plaintiff  to 

judgment  against  the  casual  ejector.     Here  the  tenant  in 

possession  is  an  attorney,  and  what  might  not  be  sufficient 

in  the  case  of  an  ordinary  tenant,  the  Court  will  consider 

so  when  the  tenant  is  an  attorney.     [i?rfe,  J. — The  sum- 

maiy  jurisdiction  which  this  Court  exercises  over  an  attorney 

as  one  of  its  officers,  is  limited  to  what  he  does  in  the 

character  of  attorney.     Have  you  any  authority  in  support 

of  your  proposition  ?]     In  Doe  dem.  Bower  v.  Roe  {a\  the 

tenant  in  possession  was  an  attorney,  and  the  Court  granted 

a  rule  for  judgment  against  the  casual  ejector,  upon  an 

affidavit  of  the  service  of  the  declaration  and  notice  upon 

his  clerk,  who  stated  himself  ready  to  accept  service  for  his 

employer.     [i?rfe,  J. — There  the  clerk  was  an  authorized 

agent  -  What  is  said  by  the  clerk  of  an  attorney  in  his 

office,  as  to  acceptance  of  process,  &c.,  may  be  taken  to  be 

said  by  him  as  agent.]     The  case  of  Doe  dem.  Duhe  of 

Portland  v.  Roe  {b)  shews,  that  the  Court  recognises  a 

(a)  2  DowL  923,  N.  S. ;  S.  C.  nom.  dw,  6  Scott,  N.  R.  41 ;  5  M.  &  6. 375. 
lb)  I  Dowl.  1S3,  N.  S. ;  S.  C.  4  Scott  N.  R.  22 ;  3  M.  &  6.  397. 
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1847.        distinction  between  service  on  an  ordinary  tenant  and  on  a 
Doc^em       tenant  who  is  an  attorney.     There  the   Court  held,  that 
FowLKB       where  the  tenant  was  an  attorney,  it  was  unnecessary,  on 
Roe.         serving  him  with  the  declaration  and  notice  in  ejectment, 
to  explain  to  him  the  nature  and  meaning  of  the  proceed- 
ings.    [Erie,  J. — The  Court  Jin  that  case  presumed,  that 
being  an  attorney  he  knew  what  an  ejectment  was,  and, 
therefore,  that  notice  of  the  proceedings  to  him  was  know- 
ledge of  their  nature.]     But  independently  of  his  character 
of  attorney,  it  is  submitted  that  enough  appears  to  have 
been  done  to  entitle  the  lessor  of  the  plaintiff  to  a  rule  nisi 
for  judgment     He  cited  Doe  dem.  Croky  v.  Roe  (a). 

Erle,  J. — I  do  not  see  atiy  reason  why  an  acdon  of 
ejectment  against  an  attorney  should  be  conducted  in  a 
different  manner  from  one  against  any  other  subject  of  the 
realm.  I  do  not  think  a  lessor  of  a  plaintiff  is  to  be  fistcili- 
tated  in  getting  possession  of  premises,  merely  because  the 
tenant  happens  to  be  an  attorney. 

I  am,  therefore,  of  opinion  that  the  affidavit  is  insufficient, 

taking  this  as  the  case  of  an  ordinary  tenant  in  possessioD, 

.  as  it  only  shews  one  attempt  to  serve  upon  the  premises. 

If  the  affidavit  can  be  amended  in  this  respect,  the  motion 

may  be  renewed. 

Rule  refused. 

On  a  subsequent  day, 

Hawkins  produced  an  affidavit,  shewing  additional  &ct8 
and  attempts  to  serve  the  declaration,  and  accordingly 
obtained  a 

Rule  nia. 

J^CT-^dtwaf  afterwards  shewed  cause,  and  objected  to  the 
insufficiency  of  the  service ;  but  as  he  had  no  affidavit  that 
the  notice  and  declaration  had  not  come  to  the  hands  of 
the  tenant,  the  Court  made  the 

Rule  absolute, 
(a)  2  Dowl.  344,  N.  S. 
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Ex  parte  Webb. 

M^  ORTESCUE  applied  (a)  on  behalf  of  an  attorney  of  The  Court 

^c  name  of  Webb,  for  permission  to  take  out  his  certificate  ^ilsw!  di^pen»o 

on  the  first  day  of  the  present  Term,  instead  of  on  the  last  Jen  ^EaSef ' 

day ;  under  the  following  circumstances.  Term,  9  Vict. 

Mr.  Webb  had  been  admitted  an  attorney  in  Hil.  Term,  lates  the  taking 

1845,  but  had  never  taken  out  a  certificate.     ShorUy  after  ^'.'""^tto^y 

his  admission,  beine  unwell,  he  went  down  to  the  country  ^^^^  "»^*^ 

.....  than  a  year 

on  a  visit  to  his  relations.    On  his  return  he  became  a  clerk  has  elapsed 
to  Messrs.  H.  &  H.  solicitors,  with  whom  he  had  remained  mission :  pro. 
ever  since.     On  the  23rd  of  June,  1846,  he  entered  into  JJlfther^g^ 

an  arrangement  with  Messrs.  H.  &  H.  to  remain  with  them  heennoneglect 

,  ,  in  the  party 

as  clerk  till  the  1st  of  January,  1848,  after  which  time  it  applying  to 

was  agreed  that  he  should  succeed  Mr.  H.  as  a  partner  in  ^tfc^as  were 

the  firm.     On  the  22nd  of  December,  1846,  the  active  j^j  ^hJ^Xe' 

partner  of  the  firm  died  suddenly,  and  it  became  hiirhly  uotices  so 

f  .  .  given  afforded 

important  that  the  applicant  should  be  permitted  to  take  out  a  reasonable 
his  certificate  immediately,  in  order  that  he  might  at  once  q™®  i*nto"his 
supply  the  vacant  place.   Application  had  been  immediately  conduct,  &c., 
made  to  Mr.  Justice  Wightman  on  the  2nd  of  January,  who  admission. 
ordered  the  usual  notices  to  be   given  forthwith,  of  his 
intention  to  make  this  motion  on  the  first  day  of  Term, 
which  was  accordingly  done,  as  well  as  notice  given  to  the 
Law  Institution.     Till  the  late  statute  6  &  7  Vict.  c.  73» 
8.  25,  the  leave  of  the  Court  was  not  necessary.     Since 
that  statute,  however,  it  is  otherwise,  and  by  Reg.  Gen., 
Easter  Term,  9  Vict.  (A),  it  would  seem  that  the  application 
should  regularly  be  made  on  the  last  day  of  the  Term  for 
which  the  notice  is  given.     \Erley  J. — When  does  that  rule 
say  that  the  notices  are  to  be  given  ?]     Three  days  at  the 
least  previous   to   the    first  day  of  the  Tenn,  or  if  the 
application  is  to  be  made  in  Vacation,  then  previous  to  the 


(a)  On  the  llth  of  January. 
(6)  AnU,  vol.  3,  pp.  839,  840. 
VOL.    rV.  T   T  U.   &   L. 
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first  day  of  the  preceding  Term.  The  object  is,  as  may  be 
Ex  parte  gathered  fix)m  the  recital  of  that  rule,  that  an  opportunity 
Webb.  for  « inquiring  as  to  the  circumstances  under  which  he  has 
omitted  to  commence  or  has  discontinued  to  practise,  and 
as  to  his  conduct  and  employment  during  the  term  of  such 
omission  or  discontinuance,"  should  be  afforded ;  and  it  is 
submitted  that  such  an  opportunity  has  been  afforded  here. 

Erle,  J. — I  think  this  application  is  reasonable  under 
the  circumstances. 

Motion  granted  (a). 

(a)  In  several  analogous  cases  in  this  Term,  similar  motions  were 
granted. 


CuTTS  V.  SuRRxnGE  and  Others. 
(In  tJiefull  Court) 

Reg.  Gen.,  l  HIS  was.  an  action  on  the  case  for  a  conspiracy  to  defraud 

4  Wm.  4,  r.  2,  the  plaintiff,  in  the  sale  of  certain  wines  by  auction.     The 

^weVthe  defendants  had  pleaded  various  pleas,  traversing  different 

Court  or  averments  contained  in  the  declaration.    The  plaintiff  there - 

Judge  to  set  *^ 

aside  a  de-  upon,  on  the  7  th  of  December,  1846,  demurred  to  the 
frivolous,  pleas,  on  the  ground  that  they  tendered  immaterial  issues. 

to^hfcSr^'^  The  defendants  twice  obtained  orders  for  time  to  job  in 
of  a  plwntiff      demiuTcr ;  and  ultimately,  on  the  22nd  of  December,  took 

demumng,  ,         "^ 

as  a  defendant,  out  a  summons.  Calling  on  the  plaintiff  to  shew  cause  why 
demurrer  is  ^^  demurrers  should  not  be  set  aside  as  frivolous,  or  why 
"^U^t*"but  ^^  allegations  in  the  declaration  which  the  pleas  traversed 
an  improper      should  uot  be  struck  out,  as  being  immaterial  and  surplus- 

proceedingi 

which  the         age.     The  learned  Judge  before  whom  the  summons  was 

Court,  in  its 

discretion, 

may  set  aside  at  any  time. 

Therefore,  where  the  defendants  had  obtained  orders  twice  for  time  to  join  in  denranrer,  Hdd^ 
that  they  did  not  thereby  waive  Uieir  right  to  apply  to  the  Court  to  set  aside  the  domarrer  is 
frivolous. 
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heard  at  Chambers,  having  made  an  order  in  the  terms        1817. 
P«yedfor,  '-^;^ 

V. 

WUks  now  moved  to  set  aside  the  Judge's  order.  He  and  Others, 
submitted,  first,  that  the  rule  of  HiL  Term,  4  Wm.  4,  r.  2, 
which  gives  the  power  to  a  Judge  at  Chambers  to  set  aside 
a  demurrer  as  frivolous,  did  not  apply  to  the  case  of  a 
plaintiff  demurring,  as  the  rule  only  says,  that  ^^  leave  may 
be  given  to  sign  judgment  as  for  want  of  a  plea."  But  even 
if  it  did,  the  defendants  here  have  waived  their  right  to  the 
benefit  of  that  nile,  by  asking  for  and  accepting  time  to  join 
in  demurrer ;  and  the  principle  of  waiver  which  applies  to 
setting  aside  proceedings  for  irregularity — TroitY,  Smith(a); 
Stead  V.  Carey  (b) — applies  also  here.  The  defendants  had 
no  right,  after  pleading  to  the  declaration,  to  ask  to  have 
the  allegations  which  they  had  traversed  struck  out  of  the 
declaration.  He  proceeded  to  argue  that  the  demurrers 
were  not  fiivolous,  and  cited  Bennion  v.  Davison  (c). 

Ctar,  adv.  vuU. 

Lord  Denman,  C.  J.,  delivered  judgment — This  was  an 
application  to  dischai^c  an  order  of  Erle^  J.,  for  setting 
aside,  as  frivolous,  the  plaintiff's  demurrers  to  three  of  the 
defendants'  pleas,  or  striking  out  of  the  declaration  the 
averments  denied  by  those  pleas. 

The  first  ground,  that  the  plaintiff  is  not  within  the  rule 
nnder  which  demurrers  may  be  set  aside  as  fiivolous,  we 
think  wholly  untenable.  The  argument  is  drawn  fi*om  the 
word  **  plea"  employed  in  that  rule ;  but  we  are  of  opinion 
that  the  word  plea  there  means  pleading^  and  applies  to  any 
pleading  by  either  party. 

Secondly,  a  fiivolous  demurrer  was  said  to  be  of  the 
nature  of  an  irregularity,  and  to  have  been  waived  in  this 

(a)  9  M.  &  W.  765 ;  S.  C.  2  S  Scott,  N.  R.  364 ;  7  M.  &  6. 
Dowl.  278,  N.  S.  646. 

(h)  Ante,  vol.  2,  p.  270;  S.  C.         (c)  3  M.  &  W.  170. 
T  T  2 
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CUTTB 

9. 

SoRaiDGB 

and  Others. 


case  by  the  defendants*  asking  for  time  to  join  in  dcmoirer. 
We  think  that  it  is  not  an  irregularity,  but  an  improper 
proceeding,  which  the  Court,  in  its  discretion,  may  set 
aside  at  any  time;  and  we  think  the  delay  here  afforded  no 
reason  for  the  Judge  refusing  this  application,  even  if  we 
can  review  his  decision  in  this  respect. 

We  fiilly  concur  in  opinion  with  the  learned  Judge,  that 
the  order  ought  to  be  made.  The  pleas  possibly  tender 
immaterial  issues;  but  if  so,  the  plaintiff,  by  introducing 
into  his  declaration  the  averments  which  they  n^ative,  is 
alone  to  blame.  The  defendants  are  not  bound  to  place 
themselves  under  the  disadvantage  of  appearing  to  admit 
their  truth  by  passing  them  over  without  contradiction; 
and  if  they  are  immaterial,  the  plaintiff  cannot  sufier  by 
withdrawing  them  from  the  record. 

Rule  refused. 


Reqina  t7.  Justices  of  Flintshire. 


(West  Eibby  v.  Flint.) 


Upon  appeal     A  RULE  had  been  obtained  in  Michaelmas  Term  last, 

by  the  over- 
seen of  the       calling  on  the  justices  of  the  county  of  Flint  to  shew  cause 

W^Hc-l^inst  ^'^y  *  mandamus  should  not  issue  to  them,  commanding 
an  ordCT  of       them  to  enter  continuances  and  hear  an  appeal  aeainst  an 

removal  made  '  *^         ^ 

upon  the  iwruA  order  for  removing  Sarah  Hughes,  widow,  and  her  two 

which  dill        children,  from  Flint,  in  the  county  of  Hint,  to  West  Kirby, 
closed  a 
settlement  in 
the  townahip 
ofW.  K..it 

appeared  that  the  parish  contained  ten  townships,  of  which  the  township  of  W.  K.  was  one. 
That  there  were  two  churchwardens  appointed  for  the  paruh  generally,  but  no  overseers.  That 
the  townahip  of  W.  K.  had  its  overseers.  It  was  objected  that  the  notice  and  grounds  of  appeal  were 
incorrectly  signed  by  the  overseers  alone,  and  that  they  should  have  been  signed  by  the  church- 
wardens of  the  parish  also.  The  Court  of  Quarter  Sessions,  after  hearing  evidence  as  to  W.  K. 
being  a  township,  supporting  its  own  poor,  decided  that  the  notice  was  incorrectly  signed,  and 
that  there  was  no  sufficient  evidence  that  W.  K.  was  such  a  township :  Hdd<,  that  as  the  sessions 
had  received  evidence  as  to  W.  K.  being  a  township  supporting  its  own  poor,  and  were  of  opiaioo 
that  it  was  not,  their  decision  was  a  decision  on  a  question  of  fact,  with  which  this  Court  wovld 
not  interfere. 


in  the  county  of  Chester. 


HILARY   TERM,    10   VICT. 

It  appeared  from  the  affidavit  in  support  of  the  rule, 
which  was  made  by  the  attorney  of  the  appellant  township, 
that  an  order  of  removal  of  Sarah  Hughes,  a  pauper,  and 
her  two  children,  from  the  parish  of  Flint,  to  the  parish  of 
West  Kirby,  had  been  made  by  two  justices  of  the  peace  of 
the  county  of  Flint  The  order  of  removal  was  directed  to 
the  churchwardens  and  overseers  of  the  parish  of  West 
Eacby ;  but  the  settlement  was  stated  to  have  been  acquired 
in  the  toumship  of  West  Kirby.  Against  this  order  the 
OTerseers  of  the  township  of  West  Kirby  had  appealed  to 
the  quarter  sessions.  On  the  case  being  called  on  at  the 
sessions,  it  was  objected  by  the  respondents  that  the  notice 
and  g;rounds  of  appeal  were  not  properly  signed,  as  there 
were  churchwardens  of  the  parish  of  West  Kirby,  and  the 
notice  and  grounds  of  appeal  ought  to  have  been  signed  by 
them  as  well  as  by  the  overseers  of  the  township.  It 
appeared  that  evidence  was  then  adduced  to  shew,  that  the 
parish  of  West  Kirby  contained  ten  townships,  each  of 
which  maintained  its  own  poor  separately,  and  one  of  which 
was  the  township  of  West  Kirby.  That  there  were  no 
overseers  for  the  parish,  but  there  were  two  churchwardens, 
who  were  appointed  for  the  parish  generally,  but  did  not 
interfere  with  the  management  of  the  poor.  It  also  appeared 
in  evidence,  that  a  former  order  of  removal  had  been  made 
and  appealed  against  by  the  same  persons  signing  the  present 
notice  of  appeal,  together  with  the  churchwardens  of  the 
parish  of  West  Kirby.  That  on  that  occasion  they  signed 
the  notice  as  churchwardens  and  overseers  of  the  parish  of 
West  Kirby.  That  that  order  was  subsequently  abandoned, 
and  the  present  order  substituted.  The  sessions,  upon  this 
evidence,  held  that  the  objection  was  a  good  one,  and  that 
there  was  no  sufficient  evidence  that  the  township  of  West 
Kirby  vras  a  township  maintaining  its  own  poor.  The 
ieasioiis  accordingly  dismissed  the  appeal,  but  offered  the 
i^pellants  a  special  case,  which  was  declined. 

The  present  rule  for  a  inaiidamus  having  been  obtained, 
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^^v ' 

Regika 

V, 

Juitices  of 

PUKTSHIBE. 
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1847.  Welsby  now  shewed  cause*     He  sobmitted,  that  this  was 

Rbgika  ^  ^^^'^  "^  which  the  Court  would  not  inteifere  with  the 
r*  .  decision  to  which  the  magistrates  had  come.  Whether  the 
FuMTBHiftx.  notice  and  grounds  of  appeal  should  have  been  signed  by 
the  churchwardens  of  the  parish  of  West  Kirby,  rnvSeX  depend 
upon  whether  the  township  of  West  Kirby  maintained  its 
own  poor  separately  and  distinctly  from  the  parish*  That 
was  a  question  of  fret,  and  therefore  exclusively  within  the 
jurisdiction  of  the  sessions;  and  they  have  decided  that 
there  was  no  suflBcient  evidence  to  warrant  them  in  coming 
to  the  conclusion  that  the  township  was  a  township  main- 
taining its  own  pow.  The  rule  that  this  Court  will  not 
interfere  with  the  decision  of  the  quarter  sessions  on  a 
<]ue8tion  of  fact  is  distinctly  laid  down  in  Regima  ▼•  Tk€ 
Justices  of  Kesteven  (a).  There  it  was  held,  that  if  the 
sessions,  on  appeal,  decide  on  a  point  preliminary  to  the 
whole  case,  or  to  the  reception  of  a  particular  piece  of 
evidence,  that  they  will  not  hear  the  case  further,  their 
decision  is  conclusive,  if  the  point  involve  matter  <^  £MSt 
only.  In  that  case  the  grounds  of  appeal  stated  a  settlement 
by  apprenticeship  in  a  third  parish,  but  did  not  describe 
the  house  in  which  the  residence  took  place,  and  the  sessions 
on  that  objection  dismissed  the  appeal,  afler  hearing  the 
respondent's  case  opened,  and  one  witness  examined;  (the 
appellants  not  being  heard  except  on  the  objection);  and 
this  Court  refused  a  mandamus  to  enter  continuances  and 
hear. 

Taumsendy  in  support  of  the  nile.  The  case  of  Regina 
V.  The  Justices  of  Kesteven  (a)  is  distinguishable.  There  the 
question  was,  whether  the  statement  of  a  settlement  by 
residence,  in  the  grounds  of  appeal,  was  sufficiently  explicit 
to  entitle  the  appellants  to  go  into  their  case.  That  was  a 
question  of  fact  for  the  sessions  to  determine,  and  having 

ia)  3  Q.  B.  810;  S.  C.  1  D.  &  M.  113. 
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80  detemiined  it,  this  Court  would  not  interfere.  But  here  1 847. 
the  objection  is  a  preliminary  objection,  preventing  the  Rbgina 
JDstices  firom  exercising  then:  jurisdiction.     In  Rex  v.  The  f- 

Jugtices  of  Ghucestershxre  (a),  two  overseers  of  a  parish  Flintshiuk. 
divided  the  duty  between  them,  each  taking  a  half  year, 
and  making  up  a  separate  account  One  appealed  to  the 
quarter  sessions  against  the  other's  account,  and  the  justices, 
after  hearing  one  witness  for  the  respondents,  decided  (on 
objections  taken)  that  the  appeal  did  not  lie,  as  the  appel- 
lant was  a  co-overseer,  and  had  made  no  opposition  to  the 
passing  of  the  account  at  special  sessions  and  in  vestry. 
And  it  was  held,  that  there  were  no  grounds  for  rejecting 
the  appeal;  that  the  proceeding  of  the  quarter  sessions 
was  no  hearing  of  the  case,  and  that,  as  they  had  not  exer- 
dsed  their  jurisdiction,  a  mandamus  should  issue  calling 
upon  them  to  hear  the  appeal.  [i?rfe,  J. — Was  not  the 
question  which  the  justices  here  had  to  decide,  whether  or 
not  the  township  of  West  Kirby  was  a  township  supporting 
its  ovm  poor?]  Yes;  but  there  was  also  a  question  of  law, 
whether,  if  it  were,  the  churchwardens  of  the  parish  ought 
to  have  joined  in  the  appeal ;  and  it  is  not  clear  that  the 
justices  may  not  have  come  to  their  decision  as  much  upon 
the  one  ground  as  the  other.  He  referred  also  to  Rex  v. 
The  JiuHces  of  Warwickshire  (ft),  and  Regina  v.  The  Justices 
of  West  lUding  of  Yorkshire  {St  Pancras  v.  Bradford)  (c). 

Cur.  adv.  vulL 

Erlr,  J. — I  am  of  opinion  that  this  rule  must  be  dis- 
charged. It  seems  to  me  that  the  decision  to  which  the 
sessions  came  was  a  decision  on  a  question  of  fact,  namely, 
whether  or  not  the  township  of  West  Kirby  maintained  its 
own  poor.     They  decided,  after  hearing  evidence,  that  it 

(a)  1  B.  &  Ad.  1.  (o)  Ante,  vol.  3,  p.  152.    See 

(6)  6  A.  &  B.  873 ;  S.  C.  2  N.  also  Regina  v.  The  Justices  qf 
&  P.  153.  Surrey,  ib.  p.  573. 
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was  not     How  fiur  their  decision  was  a  correct  one  is 


another  question :  but  I  think,  on  the  authority  of  Begina 
T.  The  Justices  of  Kesteven  {a\  that  it  was  final,  and,  there- 


Rule  discharged. 


— V 
Regina 
r. 
Justices  of 

FuNTSHiftB.    fore,  that  this  rule  must  be  dischaiged. 


(a)  3  Q.  B.  810;  S.  C.  1  D.  &  M.  113. 


In  re  Arbitration 

between 

Thomas  Ross  and  George  Ross. 

Where  a  role  fj.  H.  WA  TSON  moved  for  a  rule  (a),  calling  upon 
aside  an  award  Gcorge  Ross  to  shew  cause  why  a  rule  which  had  been 
bad  been  granted,  making  a  submission  a  rule  of  Court,  should  not 


granted  on 
the  last  day 
bat  one  of 
Term,  but 
was  stayed  in 
the  oflBce, 
because  the 
agreement  of 
reference  had 
not  been  made 
a  rule  of  Court, 
of  which  it 
appeared  that 
the  parties 
were  aware 
at  the  time  of 
making  the 
motion ;  this 
Court  refused 
in  the  following 
Term,  (the 
agreement  of 
reference 
having  in  the 
mean  time 
been  mido  a 
role  of  C)urt), 
to  antedate 
the  la*ter  rule 


be  drawn  up  as  of  the  24th  of  November  last;  and  why  a 
rule  nisi,  which  had  also  been  granted  to  set  aside  the  award 
in  this  case,  should  not  be  enlarged  and  be  drawn  up  on 
reading  the  former  rule. 

It  appeared,  that  an  agreement  of  reference  had  been 
entered  into  on  the  6ih  of  December,  1845,  between 
Thomas  Ross  of  the  one  part  and  Geoige  Ross  of  the  other 
part,  by  which  all  matters  in  difference  between  the  parties 
were  referred  to  the  arbitration  of,  &c.  That  on  the  18th 
of  September,  1846,  the  arbitrator  made  his  award,  by 
which  he  found  a  sum  of  2078/1  10^.  6c2.  was  due  on  the 
balance  of  accounts  from  Thomas  Ross  to  George  Ross, 
and  which  he  directed  to  be  paid  accordingly.  That  there 
was  only  one  agreement  of  reference,  which  was  in  the 

(a)  On  the  14th  of  January. 

lis  of  the  day 

when  the  motion  to  let  aside  the  award  was  made,  and  to  draw  up  the  role  to  set  aside  the  awaid 
on  reading  thu  rule  making  the  agreement  of  reference  a  rale  of  Court;  although  it  app<»rvd 
that  the  partj  moving  had  no  copy  of  the  agreement,  which  was  in  the  hands  of  the  opposite 
party,  who  bad  refused  to  make  it  a  rale  of  Court  in  time. 
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poBseasion  of  the  attornies  of  George  Ross,  and  that  Thomas  1 B47. 
Roes  had  no  perfect  or  complete  copy  thereof.  From  the  j^^ 
affidavit  of  Mr.  Theobald,  the  attorney  of  Thomas  Ross,  it  ^»»« 
appeared,  that  he  was  consulted  by  Thomas  Ross  about 
setting  aside  the  award,  on  the  ground,  amongst  others, 
that  several  witnesses  had  been  examined  by  the  arbitrator 
behind  the  back,  and  without  the  knowledge  or  consent  of 
Thomas  Ross ;  and  that  in  consequence  of  such  communi- 
cation he  applied,  on  the  18th  of  November,  1846,  to 
Messrs.  Brundrett  &  Co.,  the  attornies  of  George  Ross,  for 
permission  to  inspect  the  agreement  of  reference,  but  that 
they  declined  to  allow  him  to  do  so,  or  to  take  any  copy  or 
memorandum  thereo£  That  he  then  laid  a  case  before 
counsel,  who  advised  that  the  award  might  be  set  aside. 
That  accordingly  he  instructed  counsel,  on  the  23rd  of 
November,  to  move  for  a  rule  nisi  to  set  aside  the  award, 
which  was  accordingly  obtained  on  the  24th  of  November. 
That  on  the  24th  day  of  November  he  applied  to  Messrs. 
Brundrett  &  Co.  to  make  the  agreement  of  reference  a  rule 
of  Court  by  consent,  so  as  to  dispense  with  an  affidavit  of 
the  execution  of  the  said  agreement,  there  being  a  difficulty 
in  obtaining  such  affidavit,  the  subscribing  witness  not 
having  seen  one  of  the  parties  thereto  sign  the  agreement ; 
but  they  refused  to  do  so.  It  appeared  from  the  affidavit 
of  Thomas  Ross,  that  he  had  been  informed  by  George 
Ross,  that  the  latter  had  directed  his  attornies  not  to  accede 
to  this  proposal.  It  also  appeared  that,  on  the  19th  of 
November,  an  order  of  a  learned  Judge  had  been  made, 
that  **Sir  George  Rose  Sartorius,  Ejit.,"  (the  attesting 
witness)  *^  should  forthwith  attend  and  swear  a  certain  affi- 
davit tendered  to  him  as  to  the  execution  of  agreement  of 
reference  herein."  That  Sir  G.  R.  Sartorius  accordingly 
did  attend,  on  the  21st  of  November,  at  the  Judge's  Cham- 
bers, to  swear  the  affidavit  so  tendered  to  him,  but,  upon 
reading  the  same,  he  declined  to  do  so,  as  he  did  not 
recollect  whetlier  he  had,  as  therein  stilted,  seen  the  above 
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1847.  named  Thomas  Ross  and  George  Ross,  or  either  of  them, 
sign  the  said  agreement  of  reference;  but  he  offered  to 
swear  that  the  said  Thomas  Ross  and  George  Boss  deli- 
vered  the  said  agreement  of  reference  to  him,  ngned  by 
them,  and  as  the  agreement  of  reference  entered  into 
between  them.  However,  on  the  26th  of  November,  Sir 
G.  R.  Sartorlus  did  make  an  affidavit  of  the  due  execution 
of  the  agreement ;  upon  which,  on  the  30th  day  of  Novem- 
ber, the  agreement  of  reference  was  made  a  rule  of  Court, 
by  the  attomies  of  George  Ross,  as  of  Michaelmas  Term. 
That  on  the  1st  of  December,  application  having  been 
made  to  the  proper  officer  of  this  Court  to  draw  up  the 
rule  nisi  for  setting  aside  the  award,  the  officer  refused  to 
do  so,  unless  George  Ross  or  his  attomies  would  consent 
to  such  rule  being  drawn  up  upon  reading  the  rule  mating 
the  agreement  of  reference  a  rule  of  this  Court,  or  unless  a 
Judge's  order  was  obtained  for  that  purpose.  That  appli- 
cation was  accordingly  made  to  George  Ross*s  attomies, 
who  refused  their  consent  That  thereupon  a  summons 
was  taken  out  on  the  5th  of  December  before  a  Judge  at 
Chambers,  who  refused  to  grant  the  application,  but  ordered 
that  no  action  should  be  brought,  nor  any  attachment 
moved  for,  until  the  Srd  of  Hilary  Term  then  next,  so  as  to 
enable  Thomas  Ross  to  apply  for  this  purpose  to  the  Court 

W.  H.  Watson  now  moved  for  a  rule  accordingly.  It  is 
submitted,  that  although  the  mle  is  strict  that  no  motion  to 
set  aside  an  award,  where  the  submission  is  by  agreement 
under  the  statute,  can  be  made  after  the  expiration  of  the 
Term  next  after  the  making  of  the  award,  being  the  time 
limited  by  the  statute  for  that  purpose ;  yet  here  the  diffi- 
culty in  the  strict  construction  of  the  statute  does  not  occur; 
for  the  motion  has  been  made  and  the  rule  granted  within 
the  prescribed  time.  The  only  question  is  whether,  when 
the  agreement  is  in  the  hands  of  the  other  party,  and  the 
person  seeking  to  set  aside  the  award  has  no  copy  of  it. 
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this  Court  will  allow  the  other  side  to  delay  making  it  a       IB-17 


^ V ' 


In  re 


rule  of  Court  till  too  late  to  move  to  set  the  award  aside 
It  is  dear  here  that  the  opposite  party  has  done  all  in  ^^s- 
his  power  to  prevent  the  motion  to  set  aside  the  award 
being  made  in  time.  When  the  difficulty  was  discovered 
about  the  attesting  witness,  a  fornud  request  was  made  to 
the  opposite  side  to  allow  the  agreement  to  be  made  a  rule 
of  Court  by  consent,  and  refused.  [jErfe,  J. — Have  you 
any  authority  for  an  application  of  this  kind  ?]  In  the  case 
of  Re  Perring  (a\  where,  from  the  misconduct  of  one  of  the 
parties  to  an  award,  the  submission  could  not  be  made  a 
rule  of  Court,  so  as  to  enable  the  opposite  party  to  make  it 
a  rule  of  Court  before  the  last  day  but  one  of  the  next 
Term  after  the  making  of  the  award,  the  time  for  a  motion 
to  set  it  aside  was  enlarged  until  the  following  Term.  In 
Battondey  v.  Buckley  and  Another  (ft),  where  the  submission 
was  by  order  of  Nisi  Prius,  and  the  defendants,  in  whose 
fiivour  the  award  was  made,  had  possession  of  the  order  of 
reference,  and  although  requested  by  the  plaintiff,  delayed 
making  it  a  rule  of  Court  till  it  was  too  late  to  move  within 
the  time  ordinarily  limited  for  setting  aside  an  award;  this 
Court  ordered  the  defendants  either  to  make  the  order  of 
reference  a  rule  of  Court,  or  to  file  it  with  one  of  the 
Masters,  so  as  to  enable  the  plaintiff  to  make  it  a  rule  of 
Court,  and  allowed  the  plaintiff  to  move  to  set  the  award 
aside  in  a  subsequent  Term,  nunc  pro  tunc  If  this  appli- 
cation be  not  granted,  the  party  has  no  other  remedy.  The 
Court  of  Chancery  will  not  interfere  where  the  submission 
can  be,  or  has  been  made  a  rule  of  Court  (c);  and  if  the 
award  be  enforced  by  attachment  or  action,  the  defects 
upon  which  it  is  sought  to  be  set  aside  would  form  no 
answer  or  defence. 

Cur.  adv.  vult 

(a)  3  Dowl.  98.  MiddUtm,  6  Q.  B.  848,  n.  (c). 

{h)  Watson  on  Awards,  p.  270,  (c)   See    Watson    on    Awards, 

n.  (2),  3rd  ed. ;  Since  reported,  p.  387»  et  seq. 
ante,  p.  157.    See  Re  Plews  and 
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1847.  Erle,  J. — ^This  was  an  application  for  a  rale  to  shew 

^^^        cause  why  a  rule  which  had  been  granted,  making  a  sub- 

S0S8.  mission  a  rule  of  Court,  should  not  be  drawn  up  as  of  the 
24th  of  November  last,  and  why  a  rule  nisi  which  had  also 
been  granted  to  set  aside  the  award  in  this  case,  should  not 
be  enlarged  and  be  drawn  up  on  reading  the  former  rule. 

It  appears  to  me  that  this  rule  ought  not  to  be  granted 
The  statute  is  precise  in  its  terms,  that  the  application  to 
set  aside  an  award  must  be  made  ^before  the  last  day  of 
the  next  Term  after  such  arbitration  or  umpirage  made  and 
published  to  the  parties."  This  award  was  made  in  Sep- 
tember last,  and,  therefore,  the  application  to  set  it  aside 
should  have  been  made  in  Michaelmas  Term.  It  b  said, 
that  an  application  was  made  on  the  last  day  but  one  of 
Michaelmas  Term,  and  was  granted.  No  motion,  however, 
to  set  aside  an  award  can  be  entertained  until  the  submission 
has  been  made  a  rule  of  Court  It  appears  that  the  par^ 
was  perfectly  aware,  at  the  time  of  the  application,  that  the 
submission  had  not  then  been  made  a  rule  of  Court,  and 
that  the  rale  nisi  for  setting  aside  the  award  could  not, 
therefore,  be  drawn  up.  He  however  made  no  application 
to  compel  the  opposite  party  to  produce  the  submission, 
in  order  to  be  made  a  rale  of  Court,  but  sufiered  the  Term 
to  elapse ;  and  now  comes,  in  a  subsequent  Term,  to  ask 
that  the  rule,  which  he  then  obtained  on  insufficient  mate- 
rials, should  be  taken  as  if  granted  upon  the  necessary 
materials  obtidned  since.  I  think  this  ought  not  to  be 
allowed,  and  that,  therefore,  the  present  motion  must  be 
refused. 

Rule  refused. 
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WUxjg  Cenn. 


IN  THE  TENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Chadwick  v.  Herapath* 

vyASE  for  libel.  The  alleged  libel  was  contained  in  a 
letter  concerning  the  plaintiff  in  a  periodical,  called  Hera- 
path's  Journal  The  defendant  pleaded,  in  pursuance  of 
the  provisions  contained  in  the  6  &  7  Vict.  c.  96,  s.  2  (a). 


(a)  ''lliat  in  an  action  for  libel 
contained  in  any  public  news- 
paper or  other  periodical  publi* 
cation  it  shall  be  competent  to 
the  defendant  to  plead  that  such 
libel  was  inserted  in  such  news- 
paper or  other  periodical  publi- 
cation without  actual  malice,  and 
without  gross  negligence,  and 
that  before  the  commencement 
of  the  action,  or  at  the  earliest 
opportunity  afterwards,  he  in- 
serted in  such  newspaper  or 
other  periodical  publication,  a 
full  apology  for  the  said  libel,  or, 
if  the  newspaper  or  periodical 
publication  in  which  the  said 
libel  appeared  should  be  ordi- 
narily published  at  intervals  ex- 
ceeding one  week,  had  offered  to 


publish  the  said  apology  in  any 
newspaper  or  periodical  publi- 
cation to  be  selected  by  the 
plaintiff  in  such  action ;  and  that 
every  such  defendant  shall  upon 
filing  such  plea  be  at  liberty  to 
pay  into  Court  a  sum  of  money 
by  way  of  amends  for  the  injury 
sustained  by  the  publication  of 
such  libel,  and  such  payment 
into  Court  shall  be  of  the  same 
effect,  and  be  available  in  the 
same  manner  and  to  the  same 
extent,  and  be  subject  to  the 
same  rules  and  regulations  as  to 
payment  of  costs  and  the  form  of 
pleading,  except  so  far  as  regards 
the  pleading  of  the  additional 
facta  hereinbefore  required  to  be 
pleaded  by  such  defendant,  as  if 


1847. 

^ V ' 

In  a  rcplica- 
tioo  to  a  plea 
in  an  action 
of  libel,  where 
the  defendant 
pleads  the  de- 
f  jnce  given  by 
the  6  &  7  Vict, 
c.  96,  8.  2,  the 
plaintiff  may 
traverse  such 
allegations  in 
the  plea  as  he 
thinks  proper, 
although  by 
that  section 
it  is  enacted, 
*•  that  to  such 
plea  to  such 
action  it  shall 
be  competent 
to  the  plaintiff 
to  reply  gene- 
rally, denying 
the  whole  of 
such  plea.*' 


Hkkapatii. 
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1847.  that  the  libel  in  question  had  been  inserted  in  the  news- 
^    "^  paper  in  the  declaration  mentioned,  without  actual  malice 

V.  and  without  gross  negligence:  and  that  before  the  com- 

mencement of  the  action,  the  defendant  inserted  in  the 
said  newspaper  a  full  apology  for  the  said  libeL  The  de- 
fendant paid  a  sum  of  five  pounds  into  Court,  and  concluded 
by  averring,  that  the  plaintiff  had  sustained  no  greater 
amount  of  damages. 

Replication.  And  the  plaintiff  saith,  that  he  ought  not 
to  be  barred  from  maintaining  his  aforesaid  action,  because 
he  says  the  said  libel  was  not  inserted  without  actual  malice 
and  without  gross  negligence,  in  manner  and  form  as  in 
the  said  plea  alleged,  nor  did  the  defendant  insert  a  fiill 
apology  for  the  said  libel,  according  to  the  said  statute,  in 
manner  and  form  as  in  the  said  plea  alleged.  And  the 
plaintiff  avers,  that  he  has  sustained  damages  to  a  greater 
amount  than  five  pounds. 

Special  demurrer  on  several  grounds. 

BaviUy  in  support  of  the  demurrer.  The  first  ground  of 
demurrer  was,  that  the  pl^ntiff  had  not,  in  his  replication, 
pursued  the  form  provided  by  the  statute  6  &  7  Vict  c  96, 
s.  2«  That  section,  after  empowering  the  defendant  to  plead 
that  the  alleged  libel  had  appeared  in  a  public  newspaper, 
that  a  full  apology  had  been  inserted  in  the  said  nev^spaper, 
and  also  a  payment  of  money  into  Court  by  way  of  amends, 
provided  "  that  to  such  plea  to  such  action  it  shall  be  com- 
petent to  the  plaintiff  to  reply  generally,  denying  the  whole 
of  such  plea."    This  was  a  new  statutory  mode  of  pleading 

actions  for  libel  had  not   been  ment  qf  justice  ;*  and  that  to  such 

excepted  from  the  personal  ac-  plea  to  such  action  it  shall  be 

tions  in  which  it  is  lawful  to  pay  competent  to  the  plaintiff  to  reply 

money  into  Court  under  an  act  f^enerally,  denying  the  whole  of 

passed  in  the  session  of  Parlia-  such  plea." 

ment  held  in  the  fourth  year  of  By  8  &  9  Vict  c.  75,  s.  2,  the 

his  late  Majesty,  intituled    '  An  plea  is  a  nullity  without  payment 

Act  for  tke  Jwrther  amendment  qf  into   Court,  where   payoient  is 

the  lam^  mui  the  better  adwmee^  pleaded. 
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contrary  to  that  permitted  at  common  law:  if,  therefore,        1847. 

the  plaintiff  availed  himself  of  it  at  all,  he  was  bound  to  do     chadwick 

so  in  toto.  Here,  however,  the  plaintiff  had  merely  selected  «'• 

certain  allegations  in  the  plea  for  the  purpose  of  traversing 

them.     Thus  he  did  not  deny  the  allegation  in  the  plea» 

that  the  libel  had  appeared  in  a  public  newspaper.     In 

LeafY.Robson  (a),  where  a  defendant  pleaded  his  discharge 

under  the  5  &  6  Vict.  c.  116,  the  Court  of  Exchequer  held 

the  plea  bad  for  not  containing  all  the  requisites  set  forth 

in  the  statute.     [MauUy  J. — In  the  case  cited,  a  particular 

form  was  pointed  out  by  the  section  on  which  the  plea  was 

framed,  and  that  form  the  defendant  did  not  adopt     Here, 

however,  no  particular  form  is  given,  but  the  plaintiff  is 

permitted  to  deny  such  allegations  in  the  plea  as  he  thinks 

proper.    He  is  at  liberty,  if  he  chooses,  to  deny  everything, 

but  he  is  not  bound  to  do  so.]     Again,  the  form  of  issue 

adopted  by  the  plaintiff  was  incorrect ;  for,  the  malice  was 

denied  by  the  defendant  in  the  plea,  and  was  also  denied 

by  the  plaintiff  in  the  replication.    [Mauk,  J. — In  the  plea 

it  is  alleged,  that  the  libel  was  inserted  without  malice. 

The  plaintiff,  in  his  replication,  alleges  that  the  libel  was 

not  inserted  without  malice.     In  point  of  form,  therefore,  it 

b  correct] 

Montagu  Chambers  and  Peacock  appeared  in  support  of 
the  replication,  but  were  stopped  by  the  Court. 

Feb  Curiam. 

Judgment  for  the  plaintiff. 

(a)  Ante,  vol.  2,  p.  646 ;  S.  C.  13  M.  &  W.  651.  See  Cook  v.  Uetuou, 
imte,  vol.  3,  p.  177 ;  GiUan  v.  Deare,  ib.  p.  412. 
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1847. 


On  an  appli- 
cation to  enter 
judgment  nunc 
pro  tone,  it 
appeared  that 
tiie  cause  was 
tried  in  De- 
cember 1845, 
and  that  the 

Slaintiff  tcn- 
cred  a  bill 
of  exceptions. 
It  was  settled 
and  sealed  in 
May  1»46', 
and  the  postea 
delivcrca  to 
the  defendants 
on  the  3rd  of 
June  1846. 
Negotiations 
were  pending 
between  the 
parties  as  to 
the  form  in 
which  the 
judgment 
should  be 
entered,  down 
to  the  27th  of 
October  fol- 
lowing, when 
one  of  the 
defendants 
died:   HeM^ 
that  as  the 
delay  in  sign- 
ing judgment 
was  not  the 
delay  of  the 
Court,  the 
rule  could  not 
be  granted. 


FiSHMONGEBS'  (^OMPANT  V.   RoBERTSON,  StAINES, 

and  Others. 

KyHANNELL^  Serjt,  and  Bovilly  shewed  cause  against 
a  rule  nisi  obtained  by  Murphy^  Serjt.,  which  called  upon 
the  plaintiff  to  shew  cause  why  judgment  upon  the 
verdict  obtained  by  the  defendant,  Robertson,  should 
not  be  entered  up  nunc  pro  tunc.  It  was  an  action  of 
assumpsit,  and  the  defendants  pleaded  severally.  The 
defendants,  Robertson  and  Staines,  each  pleaded  non 
assumpsit,  and  the  other  defendants  pleaded  specially. 
The  cause  was  tried  before  Tindaly  C.  J.,  at  the  sittings 
after  Michaelmas  Term,  1845,  when  a  verdict  was  found  ia 
&vour  of  the  two  defendants  Robertson  and  Staines,  on  the 
issue  of  non  assumpsit  In  the  course  of  the  cause  certain 
evidence  was  tendered  on  the  part  of  the  defendants,  to 
which  the  plaintiff  objected.  The  Chief  Justice  was  of 
opinion  that  it  was  admissible,  and  accordingly  allowed  it 
to  go  to  the  jury.  A  bill  of  exceptions  was  tendered  to 
his  ruling.  By  consent,  the  jury  were  discharged  from 
finding  on  any  other  issues  in  the  cause.  Subsequently, 
various  attendances  took  place  before  the  Lord  Chief 
Justice,  in  order  to  settle  the  bill  of  exceptions,  and  it  was 
ultimately  settled  and  sealed  on  the  23rd  of  May,  1846. 
On  the  3rd  of  June  following,  application  was  made  to  the 
associate  for  the  postea,  and  on  that  day  it  was  obtained  by 
the  defendants  from  him.  Differences  then  arose  between 
the  legal  advisers  of  the  Fishmongers'  Company  and  those 
of  the  defendants  as  to  the  form,  whether  joint  or  several, 
in  which  the  judgment  should  be  drawn  up;  it  was 
ultimately  agreed,  however,  on  the  22nd  of  August,  by  all 
parties,  what  should  be  the  form  in  which  it  should  be 
drawn  up.  Further  negotiations  then  took  place  concerning 
the  course  to  be  adopted  with  reference  to  the  actual  signing 
judgment,  and  on  the  26th  of  October,  the  attorney  for 
Robertson  gave  notice  that  he  should  sign  judgment  on 
the  29th  of  that  montL     Robertson  died  on  the  28th, 
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and  in  Michaelmas  Term  the  present  rule  was  obtained,  at  1847. 
die  instance  of  Robertson's  executors.  The  question  was,  PigHMONCEBs' 
whether  the  lapse  of  time  after  the  expiration  of  two  Terms  Company 
after  the  verdict  was  pronounced,  could  in  this  case  be  Eobkbtson 
considered  as  the  delay  of  the  Court.  It  was  submitted 
that  it  could  not  By  the  17  Car.  2,  c.  8,  s.  1,  the  judgment 
might  be  entered  within  two  Terms  after  the  verdict, 
notwithstanding  the  death  of  either  party  between  the  ver- 
dict and  the  judgment  Then  by  Reg.  Gen.,  Hil.  Term, 
4  Wm.  4,  pt  II.,  r.  3,  it  was  ordered  "all  judgments, 
whether  interlocutory  or  final,  shall  be  entered  of  record 
of  the  day  of  the  month  and  year,  whether  in  Term  or 
Vacation,  when  signed,  and  shall  not  have  relation  to  any 
other  day.  Provided,  that  it  shall  he  competent  for  the 
Court  or  a  Judge  to  order  a  judgment  to  be  entered  nunc 
pro  tunc"  The  rule  of  Court  did  not  extend  the  rights 
of  the  parties  beyond  what  they  were  under  the  statute, 
and  the  Court  never  exercised  its  power  to  direct  judgment 
to  be  entered  nunc  pro  tunc,  except  where  the  delay  was 
caused  by  the  act  of  the  Court  This  was  expressly  held 
in  the  case  of  Vauffhan  v.  Wilson  (a).  In  the  present  case, 
it  could  not  be  said  that  the  delay  arose  from  the  act  of  the 
Court,  as  the  defendants  might,  while  the  discussion  was 
proceeding  in  settling  the  bill  of  exceptions,  have  signed 
judgment  [Wilder  C.  J. — The  record  remains  in  the 
hands  of  the  associate  until  the  bill  of  exceptions  is  settled. 
During  that  time  there  would  be  a  difficulty  in  signing 
judgment]  But  the  defendants  got  possession  of  the 
postea  on  the  3rd  of  June,  and  consequently  there  could 
be  no  necessity  for  waiting  until  Michaelmas  Term  after 
the  death  of  Robertson  on  the  28th  of  October,  before  any 
attempt  was  made  to  sign  judgment  It  was  in  the  defend- 
ant's power  to  sign  judgment  immediately  after  the  postea 
was  obtained  from  the  associate.     As,  therefore,  the  delay 

(a)  4  Bing.  N.  C.  116 ;  S.  C.  6  Scott,  404. 
VOL.  IV.  U   U  D.   &   L. 
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1847.       which  had  occurred  in  signing  judgment  was  not  caused  by 
Fishmongers*  ^^^  Court,  there  was  no  ground  for  granting  the  present 
application. 


Company 

r. 

Robertson 
and  Othen. 


Murphyy  Seijt,  and  G.  L.  Browne^  in  support  of  the 
rule.  The  facts  of  the  case  shewed  that  there  was  no 
default  on  the  part  of  the  defendant  in  not  signing  judg- 
ment sooner,  and,  therefore,  he  ought  to  be  in  the  same 
situation  now  as  if  judgment  had  been  signed  within  two 
Terms  after  the  jury  found  their  verdict  [W^ZZiaww,  J. — 
Does  the  17  Car.  2  apply  to  several  defendants?]  It  had 
not  been  decided  that  it  did  not,  and  it  should  be  construed 
so  as  to  apply  to  them.  Then  if  they  could  sign  judgment, 
their  representatives  might  There  ought  to  be  no  dis- 
tinction on  the  point  In  Mara  v.  Qtoh  (a),  on  an 
application  similar  to  the  present,  Grose^  J.,  laid  down  the 
principle  that  the  Court  would  interfere  where  justice  was 
required,  by  directing  judgment  to  be  entered  nunc  pro 
tunc.  So  in  Copley  v.  Day  (J),  on  an  application  to  enter 
up  judgment  nunc  pro  tunc,  although  the  application  was 
refused,  the  Court  intimated  a  strong  wish  to  make  the 
rule  absolute  if  a  precedent  could  be  found,  in  order  to 
prevent  injustice  accruing.  Now  here,  if  this  rule  were 
discharged,  considerable  injustice  would  be  done,  as  the 
delay  had  been  caused  by  the  continued  negotiation  of  the 
parties. 


Wilde,  C.  J. — This  motion  is  not  presented  to  the 
Court  on  very  distinct  grounds.  But  it  seems  that  the 
parties  were  in  a  state  of  negotiation  as  to  preparing  the 
bill  of  exceptions,  and  the  defendant  died  before  the  judg- 
ment was  entered,  and  it  is  now  sought  to  have  it  entered 
nunc  pro  tunc.  In  the  course  of  my  experience  I  never 
knew  a  case  where  judgment  has  been  entered  nunc  pro 
tunc,  except  where  the  necessity  for  the  application  had 


(a)  6T.  R.  1. 


(6)  4  Taunt  702. 
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been  caused  by  the  delay  of  the  Court;  and  the  motion  1847. 
has  always  been  based  upon  the  ground,  that  the  delay  was  p^^j^^^^Jg. 
that  of  the  Court.  It  may  be,  that  if  there  has  been  some  Company 
bad  faith  in  the  conduct  of  one  of  the  parties,  that  might  Robeutsoh 
possibly  be  considered  as  a  ground  for  the  Court's  inter-  *"  *^"' 
ference.  But  in  the  present  case  no  such  ground  exists. 
The  question  is,  whether  the  Court  shall  direct  a  judgment 
to  be  entered  up  of  a  day  antecedent  to  the  death  of  one  of 
the  parties.  Now,  by  the  general  rule,  the  postea  is  not 
delivered  out  until  the  bill  of  exceptions  is  sealed ;  but  the 
party  who  obtains  the  verdict  is  at  liberty  to  sign  judgment, 
whether  the  bill  of  exceptions  is  sealed  or  not.  But  it  is 
not  the  practice  to  do  so  without  an  order  of  a  Judge  of  the 
Court.  When  the  postea  is  complete,  it  is  the  practice  for 
the  saccessfiil  party  to  sign  judgment  Now  here  it  appears 
that  the  judgment  might  have  been  signed  during  the  life- 
time  of  the  defendant,  Robertson,  as  he  obtained  the  postea 
on  the  3rd  of  June,  and  he  did  not  die  until  the  28th  of 
October  following.  He  might  at  any  time  therefpre,  between 
thoae  two  dates,  have  signed  judgment  The  reason  given  for 
the  delay  is,  that  there  was  a  discussion  proceeding  between 
them  as  to  the  form  of  the  judgment  But  the  plaintiff, 
by  entertaining  that  discussion,  did  not  thereby  prevent 
the  defendant  from  signing  his  judgment.  Then  it  is  said 
that  the  plaintiff  has  consented  to  the  delay.  But  has  he 
given  np  any  right  resulting  from  a  death  in  the  meantime  ? 
That  did  not  waive  any  right  that  he  had,  or  give  any 
advantage  to  the  defendant  If  that  was  intended,  some 
stipnladon  should  have  been  made  upon  that  point  No 
bod  fiiith  is  suggested  as  existing  on  the  part  of  the  plaintiff. 
The  only  ground  stated  for  this  application  is,  that  there 
has  been  a  negotiation  between  the  parties  down  to  the 
28th  of  October.  There  is  no  case  which  authorizes  such 
an  interference,  nor  does  it  come  within  any  principle  that 
lean  discover.  It  would  be  very  inconvenient  if  we  were  to 
enter  into  discussions  of  this  description,  when  the  parties 

u  u  2 
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1847.       have  ample  means  to  protect  themselves  by  arrangement  or 

j^;^;;^;;;^.  stipulation. 

Company 
RoBKETsoN        Maule,  J.^   CresswelL;  J.9  and   Williams^  J.,  con- 
"*«*^    curred. 

Rule  discharged 


Where  an 
ezecntion 
creditor  is 
made  a  de- 
fendant in  an 
ifsue  under 
the  Inter- 
pleader Act, 
and  he  is  re- 
sident  oat  of 
the  jurisdic- 
tion, the  Court 
will  compel 
him  to  giTO 
securitj  for 


Williams  t;.  Crossling. 

x^OWLING  shewed  cause  against  a  rule  obtained  by 
Hugh  Hilly  calling  on  the  plaintiff  to  shew  cause  why  an 
order  of  Maule,  J.^  should  not  be  amended^  by  requiring 
the  plaintiff,  who  was  defendant  in  an  interpleader 
issue,  to  give  security  for  costs.  The  plaintiff  obtained 
judgment  in  the  above  cause,  and  afterwards  sued  out 
a  fi.  fa.  The  sheriff  seized  the  defendant's  goods  in 
November^  1846.  While  the  sheriff  was  in  possession,  a 
fiat  in  bankruptcy  was  issued  on  the  17th  of  November 
against  the  defendant  The  assignees  gave  notice  to  the 
sheriff  of  their  claim  to  the  goods  on  the  4th  of  December. 
That  officer  applied  under  the  Interpleader  Act,  1  &  2  Wm.4, 
c.  58,  s.  6,  and  the  1  &  2  Vict  c  45,  s.  2,  to  a  Judge  at 
Chambers,  and  an  order  was  made  by  Maule,  J.,  on  the 
12th  of  December,  that  the  sheriff  should  withdraw,  the 
assignees  take  the  goods,  and  on  payment  of  500L  into 
Court,  that  being  the  sum  for  which  execution  had  issued, 
an  issue  should  be  tried  between  the  assignees  and  the 
plaintiff.  It  appeared  that  Williams,  the  plaintiff,  was 
resident  in  Scotland,  and  an  application  was  made  that 
although  he  was  defendant  in  the  issue,  he  should,  under 
the  circumstances,  give  security  for  costs.  The  learned 
Judge,  however,  declined  to  make  that  addition  to  his 
order,  and  the  present  application  was  accordingly  made. 
By  means  of  the  learned  Judge's  order,  he  who  was  the 
plaintiff  in  the  original  action  had  become  defendant  in 


CaossuNG. 
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the  issue,  and  must,  therefore,  be  in  the  same  situation  as 
any  other  defendant  Now  a  defendant  could  not  be  com- 
pelled to  give  security  for  costs.  In  the  case  of  Benazech  v. 
Bessett  (a),  it  was  held,  that  if  a  party  is  made  a  defendant 
in  an  interpleader  issue,  he  is  entitled  to  obtain  security  for 
costs  from  the  plaintiff  who  resides  beyond  the  jurisdiction 
of  the  Court  It  would  seem  from  that  case,  that  where  a 
person  became  a  party  to  an  issue  under  the  Interpleader 
Act,  he  was  to  have  the  same  rights  as  a  party  in  any  other 
cause.  It  would  be  a  considerable  hardship  on  the  de- 
fendant in  the  issue,  if  he  was  compelled  to  give  the 
security  required,  as  the  order  of  the  learned  Judge  had 
already  deprived  him  of  considerable  advantage.  He  was 
the  plaintiff  in  the  original  suit,  and  had  seized  the  goods 
of  the  defendant  in  execution.  The  assignees,  however, 
by  their  interference,  had  deprived  him  of  the  fruits  of  his 
judgment,  and  they  moreover  now  sought  to  compel  him  to 
pve  them  security  for  costs.  [Mauley  J. — If  the  sheriff, 
instead  of  pursuing  the  course  he  has  adopted,  had  returned 
nulla  bona,  and  the  plaintiff  had  sued  him  for  a  false 
return,  the  former  must  have  given  security  for  costs.  He 
is,  consequently,  in  no  worse  a  situation  than  he  would 
have  been  in  under  those  circumstances.]  But  the  appli- 
cadon  was  premature,  because  all  questions  as  to  costs  were 
always  reserved  for  the  consideration  of  the  Court,  -after 
the  issue  had  been  disposed  of.  [Cresswelly  J. — The  plain- 
tiff was  bound  to  come  to  the  Court. before  the  costs  were 
incurred.] 

Hugh  Hilly  in  support  of  the  rule.  The  question  was,  whe- 
ther it  was  feir  and  reasonable  that  security  for  costs  should 
be  given.  In  the  ordinary  course,  if  no  interpleader  rule 
had  been  obtained,  the  assignees  would  have  brought  their 
action  against  the  sheriff,  who  would  have  been  a  responsible 

(a)  Ante,  vol  2,  p.  801. 


v^— • 

Williams 

9. 

CaossuNG. 
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1847.  person  resident  within  the  jurisdiction.  By  means  of  the 
interpleader  rule,  however,  they  had,  without  any  default 
on  their  part,  been  deprived  of  a  solvent  opponent,  and  all 
they  sought  by  the  present  application  was  to  be  placed  in 
as  good  a  situation  as  they  were  before,  with  reference  to 
the  payment  of  costs.  This,  however,  could  only  be  done 
by  obtaining  security  from  a  party  who  was  out  of  the 
jurisdiction. 

Wilde,  C.  J. — The  question  in  this  case  is  not  altc^ther 
free  from  difficulty.  On  looking  at  the  whole  of  the  case, 
we  think  that  the  rule  should  be  made  absolute,  calling  on 
the  defendant  in  the  issue  to  give  security  for  costs.  If 
the  defendant  had  been  left  to  his  remedy  independent  of 
the  interpleader  rule,  he  could  only  have  enforced  it  by 
bringing  an  action  against  the  sheriff;  and  it  would  have 
been  incident  to  the  prosecution  of  it  against  the  sheriff  to 
give  security  for  costs,  he  being  in  the  ordinary  situation  of 
a  plaintiff  residing  abroad.  The  situation  of  the  plmntiff  as 
execution  creditor  is  not  altered  by  calling  on  him  to  give 
security  for  costs  because  he  is  placed  in  the  situation  of 
defendant,  in  order  to  pursue  the  object  of  his  remedy.  If 
the  defendant  is  not  called  on  to  do  anything  which  he 
might  not  have  been  called  on  to  do,  or  which  he  would 
not  h^ve  been  compelled  to  do  if  matters  had  remained  as 
they  were,  independent  of  the  interpleader  rule,  if  he  had 
been  plaintiff,  granting  this  application  cannot  be  considered 
as  a  hardship  upon  him.  Then  does  the  plaintiff  in  the 
issue  gain  any  advantage  to  which  he  would  not  have  been 
entitled  if  the  interpleader  rule  had  not  been  granted? 
No;  for  by  getting  security,  the  situation  of  the  now 
plaintiff  is  left  the  same  as  it  would  have  been,  had  there 
been  no  interference  on  the  part  of  the  Judge.  His  giving 
security  for  costs  is,  therefore,  merely  in  accordance  with 
the  ordinary  rules  which  regulate  the  conduct  of  the  parties 
giving  it.      I  think,  therefore^  upon  the  whole,  that  the 
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rule  should  be  made  absolute  for  amending  the  order,  by        1847. 
requiring  the  defendant  in  the  issue  to  give  security  for     ipfiLUAMs 
costs.  9. 

CaOBBUNO. 

Mattle,  J. — This  is  an  application  under  the  1  &  2  Wm.  4, 
c.  58,  8.  6,  which  was  extended  by  the  1  &  2  Vict  c,  45, 
&  2.  Before  this  statute,  the  Court  did  exercise  a  certain 
jurisdiction  for  the  relief  of  the  sherifK  The  statutes  in 
question  were  no  doubt  intended  to  extend  the  power  of 
the  Court  in  such  cases.  Now  the  question  is,  whether 
security  for  costs  ought  to  have  been  granted  by  me  when 
I  made  the  order.  I  considered  the  question  at  Chambers, 
and  it  seemed  to  me  a  very  obscure  matter.  Now,  where  a 
party  has  a  right  to  obtain  any  thing,  it  is  for  him  to  make 
it  out,  and  it  was  not  clearly  shewn  to  me  that  he  had 
such  a  right  fiut  I  have  since  had  the  advantage  of 
communicating  with  the  other  members  of  the  Court,  and 
for  the  reasons  given  by  the  Lord  Chief  Justice,  I  think 
my  order  should  be  amended,  by  requiring  the  defendant 
to  give  security  for  costs. 

Ceesswell,  J.^  and  Williams,  J.,  concurred. 

Rule  absolute. 


664 


CAS£8  ON   POINTS  OF   PRACTICE,   C.    P. 


1847. 


The  Court 
pennitteda 
motion  for  a 
new  trial  to 
be  made  more 
than  a  year 
after  the  ver- 
dict was  pro- 
nounced, a  bill 
of  exceptions 
which  had 
been  tendered 
at  the  trial  not 
being  sealed  in 
consequence 
of  the  Judge's 
death. 

Where  a 
▼erdict  has 
been  pro- 
nounced, and 
more  than 
four  Terms 
are  allowed  to 
elapse  before 
judgment  is 
signed,  it  is 
not  necessary 
to  give  a 
Term*s  notice 
before  the 
latter  step 
is  taken. 


Newton  and  Wife  v.  Boodle  and  Othera. 

JS  EWTON^  in  person,  moved  for  a  rule  to  shew  cause 
why  the  verdict  found  for  the  defendants  should  not  be  set 
aside,  and  a  new  trial  had;  or  why  the  judgment  signed 
in  pursuance  of  the  verdict  should  not  be  set  aside.  A 
preliminary  difficulty  existed  in  moving  for  a  new  trial, 
which  was,  that  more  than  a  year  had  elapsed  since  the 
verdict  was  pronounced.  The  cause  of  this  delay  was,  that 
at  the  trial,  which  took  place  before  the  late  Chief  Justice 
Tindaly  on  the  20th  of  February,  1845,  a  bill  of  exceptions 
was  tendered  on  behalf  of  the  plaintifis  to  his  Lordship's 
ruUng.  The  bill  of  exceptions  was  not  settled  and  sealed 
before  the  Chief  Justice  died.  Consequently,  the  plaintiffii 
must  remain  without  any  means  of  reviewing  the  opinion 
of  the  Chief  Justice,  unless  the  Court  interfered,  by  per^ 
mitting  the  present  application  for  a  new  trial  to  be  made. 

VViLDE,  C.  J. —  We  think,  that  under  the  particular 
circumstances  of  the  case,  the  application  may  now  be 
made. 

Newton  then  stated  the  grounds  of  objection  to  the  ruling 
of  the  Chief  Justice,  which  were  the  same  as  those  stated 
in  the  bill  of  exceptions.  They,  however,  raised  no  ques- 
tion of  law.  His  objection  to  the  signing  of  the  judgment 
was,  that  although  four  Terms  had  elapsed  from  the  finding 
of  the  verdict,  a  Term's  notice  had  not  been  given  before 
judgment  was  signed.  In  the  case  of  Lord  v.  JVardk  (a), 
the  Court  intimated  an  opinion,  that  under  such  circum- 
3tances  a  Term's  notice  ought  to  be  given. 


Rule  nisi  granted. 


(a)  3  C.  B.  295. 
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Talfourdi  Serjt.^  ChanneU,  Serjt,  and  CawUnff,  shewed 
cause^  and  contended  that  the  direction  of  the  Chief 
Justice  was  right  in  respect  of  the  matters  which  formed 
the  subject  of  an  application  for  a  new  trial.  As  to  the 
objection  that  a  Term's  notice  had  not  been  given  previous 
to  signing  judgment,  that  was  not  necessary,  as  had  been 
decided  in  the  case  of  May  v.  Wooding  {a).  There,  it  had 
been  expressly  held  that  the  rule  of  practice  which  required 
a  Term's  notice  to  be  ^ven  where  no  proceedings  had  been 
taken  for  four  Terms  did  not  apply  to  a  case  wherein  a 
verdict  had  been  found.  Lord  Ellenbarough  there  pointed 
out  the  distinction  between  proceedings  before  and  after 
verdict,  which  was,  that  while  the  questions  of  fact  were 
still  in  controversy,  a  party  should  not  be  allowed  to  pro- 
ceed after  so  long  a  lapse  of  time,  without  giving  his 
opponent  a  Term's  notice ;  but  where  the  measure  had,  in 
fiu^t,  by  means  of  the  verdict  passed  in  rem  judicatam,  the 
reason  did  not  apply.  This  was  recognised  as  the  practice 
in  Tidit  PracU  p.  903,  9th  ed.,  and  the  reason  given  is, 
"  for  there  is  no  act  to  be  done  by  the  other  party."  With 
respect  to  the  case  of  Lord  v.  WardUy  which  had  been 
cited  on  moving  for  the  rule,  the  verdict  was  suspended, 
but  in  the  present  instance  that  was  not  the  fiict,  as  the 
bill  of  exceptions  would  not  so  operate.  Besides,  the  Court 
pronounced  no  decision  upon  that  point 


1847. 

^^ — V ' 

Newton 

9. 
BOODLS 

and  Otherg. 


NewUm,  in  support  of  the  rule,  was  heard  upon  both 
points. 

Wilde,  C.  J. — As  the  law  has  provided  no  remedy  in  a 
case  where  a  Judge  dies  before  sealing  a  bill  of  exceptions, 
it  was  thought  right,  notwithstanding  the  lapse  of  time,  to 
grant  a  rule  nisi  for  a  new  trial  on  the  same  grounds  as 
those  stated  in  the  bill  of  exceptions.     We  have  now  heard 


(a)  3  M.  &  S.  500. 
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those  grounds  discussed,  and  we  think  there  ought  not  to 
be  a  new  trial.  With  respect  to  the  objection  taken  to  the 
judgment,  the  case  of  May  v.  Wooding  (a)  is  an  authority  that 
a  Term's  notice  is  not  necessary  where  a  verdict  has  been 
found.  It  cannot  be  said  that  the  proceedings  on  the  verdict 
were  suspended,  for  judgment  must  be  signed  before  error 
can  be  brought  The  reason,  therefore,  for  giving  a  Term's 
notice  is  not  here  applicable.  The  present  rule  must  be 
discharged. 


Maule,  J.,  Cresswell,  J.,  and  Williams,  J.,  concurred. 

Rule  discharged. 

(a)  3  M.  &  S.  600. 


Lee  v.  Simpson. 

t/M:  •  D,  HILL  moved  for  a  rule  to  shew  cause  why  the 
verdict  found  for  the  plaintiff  should  not  be  set  aside, 
and  a  nonsuit  entered,  or  a  new  trial  had,  or  why  the  judg- 
ment should  not  be  arrested.  It  was  an  action  of  debt  to 
recover  penalties  under  the  3  &  4  Wm.  4,  c  15,  s.  2.  The 
title  of  the  act  was,  "  An  Act  to  amend  the  Laws  relating 
to  dramatic  literary  Property."  The  first  section  having 
given  the  author  of  any  dramatic  piece  the  sole  liberty  of 
representing  it  or  causing  it  to  be  represented  at  any  place 
of  dramatic  entertainment,  the  second  section  provided, 
^^  That  if  any  person  shall,  during  the  continuance  of  such 
sole  liberty  as  aforesaid,  contrary  to  the  intent  of  this  act, 
or  right  of  the  author  or  his  assignee,  represent,  or  cause  to 
be  represented,  without  the  consent  in  writing  of  the  author 
or  other  proprietor  first  had  and  obtained,  at  any  place  of 

by  proof  of 

an  oflfer  to  sell  the  pantomime  in  Ifiddlesox,  by  the  plaintiff's  agent  acting  onder  hb  directions. 

A  pantomime  is  a  "dramatic  entertainment**  withm  the  3  &  4  Wm.  4,  c.  15. 

It  need  not  be  shewn  that  the  defendant  knew  the  work  to  belong  to  the  plaintiff  when  he 
ill^ally  represented  it. 

The  offence  is  sufficiently  described,  if  alleged  in  the  language  of  the  act  of  Parliament 


In  debt  for 
penalUes 
under  the 
3  &  4  Wm.  4, 
c.  15,  s.  2, 
for  repre- 
senting a 
pantomime, 
of  which  the 
plaintiff  was 
the  author, 
without  his 
license,  at  a 
place  of  dra- 
matic enter- 
tainment, 
upon  nil  debet 
bv  statute 
pleaded,  it 
was  held  that 
the  plaintiff*s 
undertaking  to 
give  matenal 
evidence  in 
Middlesex, 
was  fiUfilled 


Simpson. 
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dramatic  entertainment  within  the  limits  aforesaid,  any  1847. 
such  production  as  aforesaid,  or  any  part  thereof,  every  h^^ 
such  ofiTender  shall  be  liable  for  each  and  every  such  repre- 
sentation to  the  payment  of  an  amount  not  less  than  forty 
shillings,  or  to  the  full  amount  of  the  benefit  or  advantage 
arising  from  such  representation,  or  the  injury  or  loss  sus- 
tained by  the  plaintiff  therefrom,  whichever  shall  be  the 
greater  damages,  to  the  author  or  other  proprietor  of  such 
production  so  represented  contrary  to  the  true  intent  and 
meaning  of  this  act,  to  be  recovered,  together  with  double 
costs  of  suit,  by  such  author  or  other  proprietors,  in  any 
Coart  having  jurisdiction  in  such  cases  in  that  part  of  the 
said  United  Kingdom  or  of  the  British  dominions  in  which 
the  offence  shall  be  committed.'^  The  declaration  alleged, 
that  after  passing  the  act  in  question,  ^^  the  plaintiff  was  the 
author  of,  and  did  compose  a  certain  dramatic  entertain- 
ment, called  'Princess  Battledore,  or  Harlequin  Shuttle- 
cock,' and  that  he  was  and  still  is  the  proprietor  thereof, 
and  as  such  had  and  has  the  sole  liberty  of  representing 
the  said  dramatic  entertainment;  and  that  within  twelve 
calendar  months  next  before  the  commencing  of  the  suit, 
and  whilst  the  plaintiff  was  such  author  and  proprietor,  the 
defendant,  on  twenty-three  several  occasions,  to  wit,  on, 
&C.,  and  without  the  consent  in  writing  of  the  plaintiff,  so 
being  such  author  and  proprietor  as  aforesaid,  did  cause 
the  said  dramatic  entertainment  to  be  represented  at  a 
certain  place  of  dramatic  entertainment  called  the  '  Theatre 
Royal,  Liverpool,'  in  the  county  of  Lancaster,  contrary  to 
the  form  of  the  statute,  &c. ;  whereby  he,  the  defendant, 
was  liable  to  pay  to  the  plaintiff  for  each  such  representation 
not  less  than  forty  shillings,  or  the  amount  of  the  benefits 
or  advantage  arising  from  each  of  such  representations,  or 
the  injury  sustained  by  the  plaintiff  thereupon,  whichever 
should  be  the  greater  damages.  And  the  plaintiff  avers, 
that  forty  shillings  is  the  greatest  damages  recoverable  by 
him,  according  to  the  statute,  in  respect  of  each  of  such 
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1847.        representadonsy"  &c.     The  defendant  pleaded  nil  debet  by 
j^^         statute.  The  plaintiff  originally  laid  his  venae  in  Middlesex, 
••  but  being  changed  by  the  defendant,  it  was  brought  back 

on  the  usual  undertaking  to  ^ve  material  evidence  in 
Middlesex.  The  case  was  tried  before  CoUnum,  J.  On 
the  part  of  the  plaintiff  it  was  shewn,  that  he  had  written  a 
pantomime,  bearing  the  title  alleged  in  the  declaration, 
consisting  of  three  parts.  The  first  and  third  parts  con- 
sisted of  specific  dialogue  to  be  spoken  by  the  characters, 
the  intermediate  part  being  left  to  the  discretion  of  the 
actors,  and  which  was  called  the  comic  business.  Evidence 
was  given  to  shew,  that  the  plaintiff  was  possessed  of  this 
piece  in  the  years  1838  and  1839,  at  his  residence  in  the 
county  of  Surrey.  It  was  also  shewn,  that  in  the  year 
1842  it  had  been  offered  for  sale  by  a  person  employed  on 
behalf  of  the  plaintiff  for  that  purpose,  to  a  manager  in  the 
county  of  Middlesex,  but  who  did  not  purchase  the  work. 
Proof  was  also  given  on  behalf  of  the  defendant,  that  be 
had  purchased  the  piece  in  question  of  a  person  who  repre- 
sented himself  to  be  the  author  of  it,  and  there  was  nothing 
to  shew  that  he  was  aware  of  the  plaintiff's  authorship.  It 
was  moreover  clearly  shewn,  that  the  defendant  had  per- 
formed the  pantomime  twenty-three  times  at  his  Theatre 
in  Liverpool  The  learned  Judge  who  tried  the  cause  was 
of  opinion,  that  the  plaintiff  was  entitled  to  recover  the 
penalty  of  forty  shillings  in  respect  of  each  of  the  repre- 
sentations which  had  taken  place,  and  directed  the  juiy 
accordingly.  The  ground  of  the  first  part  of  the  application, 
namely,  for  a  nonsuit,  was,  that  the  plaintiff  had  not  fulfilled 
his  undertaking  to  give  material  evidence  in  the  county  of 
Middlesex.  The  essential  part  of  the  declaration  which 
the  plaintiff  was  calfed  upon  to  prove,  was  his  authorship  in 
the  county  in  which  he  had  laid  his  venue.  The  author- 
ship, however,  was  shewn  in  the  county  of  Surrey,  and  a 
mere  attempt  to  sell  the  pantomime  was  proved  to  have 
taken  place  in  Middlesex.     The  latter  evidence  might  be 
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admitted,  as  it  could  not  be  considered  as  totally  irrelevant,        1847. 

but  when  clear  proof  was  given  of  the  authorship  in  Surrey,         "^ 

the  latter  evidence  could  not  be  considered  as  material      ^   ^' 

Simpson. 

iMaukf  J* — No  evidence  can  be  admitted  which  is  not 
material,  but  the  undertaking  must  be  construed  with  refe- 
rence to  the  declaration,  and  that  states  the  plaintiff  to  have 
been  the  author  of  the  piece.]  The  grounds  on  which  it 
was  sought  to  obtain  a  new  trial  were,  Brst,  that  the  piece 
was  not  a  dramatic  entertainment  within  the  meaning  of 
the  statute,  and,  secondly,  that  the  plaintiff  should  have 
proved  the  defendant's  knowledge  of  the  plaintiff's  author- 
ship.  First,  the  language  of  the  statute  shewed  it  to  be  a 
penal  one,  and  must,  therefore,  be  'construed  as  strictly  as 
if  the  defendant  were  liable  to  transportation  or  any  other 
punishment  known  to  the  criminal  law.  This  was  in  con- 
fbrmi^  with  the  view  taken  by  the  Court  of  Exchequer  in 
the  case  of  Earl  Spencer  v.  Swannell  (a).  There,  it  was 
held,  that  an  action  for  debt  for  penalties  for  not  setting  out 
tithes  on  the  2  &  3  Edw.  6,  c  13,  was  a  penal  action  within 
the  21  Jac.  1,  c.  4,  s.  4.  There,  Parke,  B.,  says,  ^a  penal 
law  is  a  statute  which  imposes  a  penalty."  Now  in  this 
statute  the  word  ^'pantomime"  did  not  occur;  but  in  the 
6  &  7  Vict.  c.  68,  s.  23,  which  was  an  act  passed  for  regu«- 
lating  theatres,  and  therefore,  in  pari  materia,  the  word 
^*  pantomime"  did  occur.  From  this,  the  conclusion  was,  that 
the  Legislature  did  not  intend  pantomimes  to  be  compre- 
hended under  the  expression  ''dramatic  entertainment'' 
used  in  the  former  act  It  was  only  reasonable  to  conclude, 
that  the  Legislature  intended  by  the  expression  ''dramatic 
entertainment,"  such  works  as  were  complete  and  could  be 
printed  as  complete  works.  The  piece  of  which  the  plain- 
dff  appeared  to  be  the  author  was  clearly  not  of  that 
description,  as,  according  to  the  evidence,  the  second  part 
was  left  to  the  discretion  of  the  performers,  and,  therefore, 

(a)  3  M.  &  W.  164 ;  S.  C.  6  Dowl.  326. 
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1847.       80  &r  as  the  plaintifTa  authorship  was  ccmcerned,  was 
£^jj        imperfect     When  the  words  "  any  other  dramatic  piece  or 
9'  entertainment"  were  used,  they  must  mean  pieces  ejusdem 

generis;  and  all  the  previous  pieces  mentioned  in  this 
section  were  complete  in  themselyes,  and  capable  of  being 
printed  complete.  They  were  '^tragedy,  comedy,  pUy, 
opera,  farce."  Secondly,  it  had  not  been  shewn  that  the 
defendant  was  aware,  either  at  the  time  of  his  purchase  or 
performance,  that  the  piece  in  question  belonged  to  the 
plaintiff.  On  the  contrary,  the  evidence  shewed  him  to 
have  had  every  reason  to  suppose  another  person  vras  the 
author  and  proprietor.  This  being  a  proceeding  against 
the  defendant  for  what  'must  be  considered  as  a  crime,  it 
was  necessary  that  the  scienter  should  be  shewn,  for  the 
rule  was,  that  actus  non  facit  reum  nisi  mens  sit  rea  (a). 
Lastly,  the  declaration  was  bad  in  arrest  of  judgment.  No 
doubt  the  act  of  the  defendant  was  described  in  the  language 
of  the  statute  as  having  been  committed  ^^at  a  place  of  dra- 
matic entertainment;"  but  that  was  not  sufficient  where  the 
statute  clearly  intended  that  other  facts  besides  those  men- 
tioned in  describing  the  offence  ought  to  exist  Now,  here 
the  Legislature  must  have  intended  that  the  performance 
should  take  place  in  public.  It  could  hardly  be  intended, 
that  a  performance  in  a  private  room  should  incur  die 
penalty  awarded  in  the  statute.  But  the  words  of  the 
declaration  would  be  perfectly  satisfied  by  shewing  the 
performance  to  have  taken  place  in  the  defendant's  private 
room.  The  cases  of  Fletcher  v.  Calthrop  (*);  The  Quern 
v.  Baines  (c) ;  and  Chaney  v.  Payne  (rf),  were  authorities  to 
shew,  that  merely  following  the  language  of  the  statute 
creating  the  offence,  without  alleging  facts  necessarily 
implied,  was  not  sufficient  in  pleadings. 

(a)  See   The   King  v.  Marsh,  (c)  2  Ld.  Raym.  1265. 

2  B.  &  C.  717;  S.  C.  4  D.  &  R.  (d)  1  Q.  B.  712 ;  8.  C.  1  G. 

260.  &  D.  348. 

{b)  6  a  B.  S80. 
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Wiu>E,  C.  J. — The  Court  are  of  opinion  that  no  rule        1847. 
should  be  granted  in  this  case.     With  respect  to  the  first         ^^^ 
point,  the  evidence  of  offering  the  composition  for  sale  in  *'- 

Middlesex  was  material,  because  it  was  confirmatory  of  the 
allegation  of  authorship,  and,  therefore,  material  to  sustain 
the  declaration.  There  might  have  been  some  evidence  of 
authorship  in  Surrey,  for  the  case  would  have  been  naked 
without  some  further  corroborating  evidence  of  the  existence 
of  the  composition  antecedent  to  the  time  when  the  offer  of 
sale  took  place.  The  evidence  need  not  be  essential  to 
maintaining  the  action,  in  order  to  satisfy  the  undertaking. 
Then  it  is  contended,  that  a  ^^pantomime"  is  not  a  ^'dramatic 
entertainment"  within  the  meaning  of  the  act  of  Parliament, 
and  that  it  is  not  an  entire  piece.  It  however  appears,  that 
it  v^as  intended  as  a  dramatic  entertainment,  and  was  so 
represented.  Then  why  is  it  not  an  entire  piece?  The 
author  did  not  intend  to  add  anything  to  it,  and  it  was  as 
complete  as  productions  of  that  nature  ever  are.  That  it 
was  valuable  is  clear,  or  the  defendant  would  not  have 
bought  it  What  are  the  real  merits  of  a  work  the  Court 
cannot  investigate.  This  statute  was  intended  to  protect 
dramatic  literary  property,  and  this  pantomime,  we  are  of 
opinion,  was  such  a  complete  and  valuable  composition  as 
the  statute  contemplated.  Then  it  is  ui^d  that  the  de- 
fendant, in  representing  this  piece,  acted  innocently,  and 
consequently  is  not  liable ;  but  he  has  infringed  the  plain- 
tiff's property,  which  is  protected  by  the  statute,  and,  con- 
sequently, is  an  offender  within  its  terms.  If  a  plaintiff 
were  bound  to  shew  the  defendant's  knowledge,  the  pro- 
tection awarded  by  the  statute  would  be  illusory.  With 
reference  to  the  objection  in  arrest  of  judgment  The  act 
prohibits  unauthorized  representations  at  places  of  dramatic 
entertainment  In  his  declaration,  the  plaintiff  follows  the 
words  of  the  section.  Whatever  the  act  means  by  these 
words,  he  means  by  his  declaration.  If  the  place  at  which 
the  pantomime  was  performed  was  not  such  a  place  of 
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1847*  dramatic  entertainment  as  the  statute  means^  it  was  incum- 
j^^        bent  on  the  defendant  to  shew  that  fact.     At  the  trial, 

gjj^^  however,  this  was  neither  stated  nor  proved,  and,  therefore, 
it  must  be  assumed  that  the  evidence  on  this  point  was 
sufficient  With  regard  to  the  cases  which  have  been  cited, 
as  they  are  all  decisions  on  summary  convictions,  they  are 
inapplicable  to  the  present  case. 

Maule,  J.,  Ceesswell,  J.,  and  Williams,  J.,  concurred. 

Rule  refused 
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Wilde,  C.  J. — The  Court  are  of  opinion  that  no  rule        1847. 
should  be  granted  in  this  case.     With  respect  lo  the  first         "^ 
ix>int,  the  evidence  of  offering  the  composition  for  sale  in  »• 

Middlesex  was  material,  because  it  was  confirmatory  of  the 
allegation  of  authorship,  and,  therefore,  material  to  sustain 
the  declaration.  There  might  have  been  some  evidence  of 
authorship  in  Surrey,  but  the  case  would  have  been  naked 
without  some  further  corroborating  evidence  of  the  existence 
of  the  composition  antecedent  to  the  time  when  the  offer 
of  sale  took  place.  The  evidence  need  not  be  essential  to 
maintaining  the  action,  in  order  to  satisfy  the  undertaking. 
Then  it  is  contended,  that  a  "  pantomime"  is  not  a  "  dra- 
matic entertainment"  within  the  meaning  of  the  act  of 
Parliament,  and  that  it  is  not  an  entire  piece.  It  however 
appears,  that  it  was  intended  as  a  dramatic  entertainment, 
and  was  so  represented.  Then  why  is  it  not  an  entire  piece  ? 
The  author  did  not  intend  to  add  anything  to  it,  and  it  was 
as  complete  as  productions  of  that  nature  ever  are.  That 
it  was  valuable  is  clear,  or  the  defendant  would  not  have 
bought  it  What  are  the  real  merits  of  a  work  the  Court 
cannot  investigate.  This  statute  was  intended  to  protect 
dramatic  literary  property,  and  this  pantomime,  we  are  of 
opinion,  was  such  a  complete  and  valuable  composition  as 
the  statute  contemplated.  Then  it  is  urged  that  the 
defendant,  in  representing  this  piece,  acted  innocently, 
and  consequently  is  not  liable ;  but  he  has  infringed  the 
plaintiff's  property,  which  is  protected  by  the  statute,  and, 
consequently,  is  an  offender  within  its  terms.  If  a  plaintiff 
were  bound  to  shew  the  defendant's  knowledge,  the  pro- 
tection awarded  by  the  statute  would  be  illusory.  Then  with 
reference  to  the  objection  in  arrest  of  judgment.  The  act 
prohibits  unauthorized  representations  at  places  of  dramatic 
entertainment  In  his  declaration,  the  plaintiff  follows  the 
words  of  the  section.  Whatever  the  act  means  by  these 
words,  he  means  by  his  declaration.  If  the  place  at  which 
the  pantomime  was  performed  was  not  such  a  place  of 

VOL.  rv.  XX  1).  &  h. 


672 


CASES  ON   POINTS  OF  PRACTICE,   C.   P. 


1847. 

*-^^ • 

Lee 

Simpson. 


dramatic  entertainment  as  the  statute  means,  it  was  incam- 
bent  on  the  defendant  to  shew  that  fact.  At  the  trial, 
however,  this  was  neither  stated  nor  proved,  and,  therefore, 
it  must  be  assumed  that  the  evidence  on  this  point  was 
sufficient  With  regard  to  the  cases  which  have  been  cited, 
as  they  are  all  decisions  on  summary  convictions,  they  are 
inapplicable  to  the  present  case. 

Maule,  J.,  Cresswbll,  J.,  and  Williams,  J.,  concurred. 

Rule  refused. 


Labxeb  v.  Cebbito. 

M^OWLING^  Seijt,  shewed  cause  against  a  rule  nisi  ob- 
tained by  Cleasbt/y  for  judgment  as  in  case  of  a  nonsuit,  for 
not  proceeding  to  trial,  pursuant  to  notice.  It  was  a  town 
cause,  and  issue  was  joined  on  the  27th  of  July,  1846.  A 
writ  of  trial  was  obtained  on  the  29th  of  July,  and  the  cause 
tried  on  the  20th  of  August  The  plaintifip  obtained  a  verdict, 
the  defendant  appearing  and  protesting  that  no  sufficient 
notice  of  trial  had  been  given,  and,  therefore,  refusing  to 
go  into  his  case.  An  application  was  afterwards  made  to 
set  aside  the  issue  and  all  subsequent  proceedings,  on  the 
ground  of  the  notice  of  trial  being  defective,  and  of  the 
writ  of  trial  not  having  been  resealed.  The  application 
was  successful,  and  in  the  present  Hilary  Term,  the  rule 
for  judgment  as  in  case  of  a  nonsuit  was  obtained.  In 
obtaining  this  rule,  the  defendant  was  either  too  early  or 
too  late.  If  the  notice  of  trial  which  had  been  given  was 
to  be  treated  as  an  invalid  notice,  then  the  defendant  was 


WlMTOft 

plaiotiff  bad 
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Court  discharged  that  rule,  with  costs. 
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too  early  in  making  his  application,  because  the  issue  must  1847. 
be  considered  as  joined  of  Michaelmas  Term,  and  it  was 
too  soon  to  make  such  an  application  in  Hilary  Term.  If, 
on  the  other  hand,  the  notice  of  trial  was  to  be  considered 
as  valid,  then  the  plaintiff  had  proceeded  according  to  the 
course  and  practice  of  the  Court  in  due  time,  and  the 
proper  course  then  was  for  the  defendant  to  take  the  cause 
down  to  trial  by  proviso.  The  present  rule,  therefore, 
ought  to  be  dischai^ed,  with  costs. 

Clecaby^  in  support  of  the  rule.  The  notice  of  trial,  as 
against  the  plaintifip,  must  be  considered  as  good,  and  then 
the  plaintiff  had  not  proceeded  pursuant  to  it.  Conse- 
quently,  the  defendant  was  right  in  obtaining  the  present 
rule. 

WiiaDB,  C.  J. — The  notice  of  trial,  and  all  subsequent 
proceedings,  must  be  considered  as  irregular  and  null. 
The  case,  therefore,  is  in  the  same  position  as  if  no  notice 
of  trial  had  been  given.  Then  the  application  is  too  soon, 
according  to  the  rule  of  Court 

Mauls,  J*,  Cresswell,  J.,  and  Williams,  J.,  ccon* 
corred* 

Rule  discharged,  with  costs. 
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^— V ' 

Newton  v.  Blunt. 

The  Court  JlE ACOCK  shewed  cause  against  a  rule  nia  obtained 

ceedio^^"^  by  Newton,  to  rescind  an  order  made  by  Cressweliy  J.,  for 

In  l^tctioo*'  ^^y^^  proceedings  in  this  action.    The  claim  sought  to  be 

•ganftoneof  recovered  was  a  sum  of  78Z.  16*.,  with  interest  thereon, 

cootncton,  which  was  the  alleged  amount  of  a  deposit  on  thirty  shares 

^    )  debt  ho  ^^^  proposed  railway,  to  be  called  "  The  Direct  Birmingham, 


been  recOTered  Oxford,  Reading,  and  Brighton  Railway  Company,**  of  which 
rranstuKHher  the  defendant  was  a  provisional  director.  A  Mr.  Spottis- 
oontra^on.  woode  was  also  one  of  the  provisional  directors  of  the 
company,  and  against  him  an  action  had  already  been 
brought  by  the  present  plaintiff  to  recover  the  identical 
sum  claimed  in  the  present  action.  Mr.  Spottiswoode 
paid  that  amount.  An  order  was  then  obtained  from 
Cresstoetty  J.,  for  staying  proceedings  in  the  present  action, 
without  costs,  as  the  debt  had  been  paid  by  a  joint  con- 
tractor. The  object  of  the  present  rule  was  to  rescind 
that  order.  It  was  submitted,  however,  that  the  learned 
Judge  was  perfectly  justified  in  directing  the  proceedings 
to  bt  stayed.  No  doubt  the  Courts  had  declined  to  inter- 
fere to  stay  proceedings  in  one  of  several  separate  actions 
brought  against  several  joint  contractors,  because  in  those 
cases  it  might  happen,  that  one  of  the  defendants  might 
become  bankrupt  or  insolvent,  and  thus  the  plaintiff  be 
deprived  of  his  remedy.  Here,  however,  no  such  conse- 
quence could  result,  as  the  debt  had  actually  been  pdd  by 
one  of  the  joint  contractors.  The  case  of  Came  and  Others 
V.  Legh  (a),  was  a  clear  authority  in  support  of  the  present 
order.  In  that  case,  the  defendant  and  another  person  were 
members  of  a  mining  company,  and  separate  actions  were 
brought   for   the   same  debt  against   the   defendant  and 

(a)  6  B.  &  C.  124;  S.  C.  9  D.  &  R.  126. 
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another  person.  In  the  other  action  the  defendant  paid  1847. 
the  debt  and  costs;  and  on  an  application  to  stay  pro- 
ceedings in  the  then  pending  action  without  costs,  the 
Court  made  the  rule  absolute.  There  Abbotty  C.  J.,  said, 
^  the  plaindfis  might  have  sued  the  defendant  jointly  or 
separately,  leaving  him  in  the  latter  case  to  plead  in 
abatement  if  he  thought  proper,  but  they  had  no  right  to 
bring  separate  actions  against  several  members  of  the  same 
company."  So  in  Miles  v.  LihabitmUs  of  Bristol  {a)^  the 
plaintiff  brought  an  action  in  the  Court  of  King's  Bench 
against  the  hundred,  pursuant  to  the  7  &  8  Geo.  4,  c.  31, 
which  requires  that  such  action  shall  be  brought  within  three 
months;  and  afterwards  commenced  another  action  in  the 
Court  of  Exchequer  for  the  same  cause.  An  application 
was  made  to  compel  him  to  elect  in  which  action  he  would 
proceed;  and  the  Court  made  the  rule  absolute.  There, 
Lord  TefUerdeUy  C.  J.,  said,  "  This  Court  cannot  interfere 
absolutely  to  prevent  the  plaintiff's  proceeding  in  an  action 
which  was  properly  brought  here ;  nor  have  we  any  control 
over  the  action  in  the  Exchequer.  But  we  have  authority 
to  say,  in  the  action  depending  in  our  own  Court,  that  he 
shall  not  proceed  further  in  that,  unless  he  abandon  the 
one  in  the  Exchequer.  He  must,  therefore,  make  his 
election."  There,  the  circumstances  of  the  case  were  not 
so  strong  as  iu  the  present  Again,  in  PesJiaU  v.  Layton  (^), 
.two  separate  actions  having  been  brought  for  a  penalty 
under  the  32  Geo.  2,  c.  28,  against  the  sheriff  and  the 
bailiff  respectively,  and  a  verdict  obtained  in  each,  the 
Court  stayed  proceedings  on  payment  of  one  penalty  and 
costs.  [i(fau&,  J. — There,  the  defendants  could  not  be 
jointly  sued,  it  being  in  the  discretion  of  the  party  to  sue 
either  the  sheriff  or  his  bailiff.]  Considerable  difficulties 
might  exist  if  the  defendant  sought  to  plead  in  abatement, 
but  the  question  was,  whether  the  Court  would  not  exercise 
its  summary  jurisdiction  to  stay  proceedings  iu  an  action 

(a)  3  B.  &  Ad.  945.  {b,  2  T.  R.  712. 


676  CASES  ON   POINTS  OF   PRACTICEy   C.    P. 

1847.  vexatioiisly  brought  to  recover  a  sum  which  the  plaintiff 
bad  already  received  in  another  action.  Unless  the  rule 
was  made  absolute,  the  plaintiff  would  be  permitted 
seriously  to  abuse  the  process  of  the  Court  He  cited 
King  v.  Hoare  (a). 

Newtouy  in  support  of  the  rule.  The  defendant  here  had 
improperly  resisted  an  action  to  which  he  now  admitted  he 
was  liable.  He  had,  therefore,  rendered  the  costs  which 
were  incurred  in  this  action  necessary.  It  would,  therefore, 
be  unjust  that  he  should  be  relieved  from  the  payment  rf 
expense  which  he  had  vczatiously  thrown  upon  the  plaintiff. 
The  Court  would,  therefore,  not  be  disposed  to  stay  pro- 
ceedings in  this  action  without  payment  of  costs.  In 
bringing  an  action  against  the  defendant  as  one  of  several 
co-contractors,  he  had  done  no  more  than  exercise  his  legal 
right  If  the  defendant  thought  proper,  he  might  plead 
in  abatement;  or,  if  judgment  was  obtained  against  another 
of  the  co-contractors,  the  judgment  might  be  pleaded  in 
bar,  or  he  might  plead  the  payment  of  the  debt  puis  darrein 
continuance.  He  would,  in  the  latter  instance,  be  com- 
pelled to  pay  his  own  costs  occasioned  by  his  failure  to 
plead  in  abatement.  The  plaintiff,  in  bringing  this  action, 
had  not  acted  vexatiously,  but  had  merely  exercised  his 
right,  and,  therefore,  the  case  was  distinguishable  fix>m  that 
of  Miles  V.  Inhabitants  of  Bristol  (by  There,  two  separate 
actions  were  brought  for  the  identical  cause  against  the 
same  persons.  The  Court,  therefore,  properly  interfered, 
because  the  plaintiff  had  been  guilty  of  an  abuse  of  its 
process.  The  defendant  here,  on  the  other  hand,  had 
vexatiously  defended  the  action,  when  he  was  perfectly 
conscious  of  his  liability. 

VViLDE,  C.  J. — The  question  in  this  case  lies  in  a  very 
narrow  compass.      It  is  whether  my   Brother  CressweWs 

(a)  Ante,  vol.  2,  p.  382;  S.  C.  13  M.  &  W.  494. 
(6)  3  B.  &  Ad.  945. 


Blunt. 
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Older  to  stay  the  proceedings  in  this  action  without  costs  1847. 
was  properly  made,  the  debt  having  been  paid  by  the  ^^^^ 
defendant  in  another  action  brought  by  the  plaintiff  to 
recover  the  same  demand.  When  the  summons  was  heard 
before  my  Brother  CressweUy  it  was  not  suggested  on  the 
part  of  the  plaintiff,  that  the  liability  of  the  defendants  in 
the  present  and  the  former  action  was  several  It  must, 
therefore,  be  treated  as  conceded,  that  the  liability  was 
joint.  Being  joint,  what  is  the  consequence  of  bringing 
two  separate  actions  against  the  joint  contractors  severally. 
In  the  case  of  Kinff  v.  Hoare  it  was  decided,  that  if  the 
plaintiff  in  one  case  had  proceeded  to  judgment,  that  judg- 
ment might  have  been  pleaded  in  bar  to  the  second  action ; 
and,  if  pleaded  puis  darrein  continuance,  as  it  would  appear 
that  the  plaintiff  had  no  cause  of  action,  so  he  would  not 
be  entitled  to  any  costs.  All,  therefore,  that  my  Brother 
Cfressweffs  order  does  is  to  do  summarily  what  the  defendant 
would  have  a  right  to  do  circuitously.  The  plaintiff  would 
not  be  entitled  to  any  costs  if  the  judgment  had  been 
obtained,  and  pleaded  puis  darrein  continuance;  why 
then  should  he  be  entitled  to  receive  the  costs  of  the 
present  action,  if  the  Court  interferes  summarily?  The 
case  oi  PeshaUy.  Layton(a)  is  a  clear  authority  in  support 
of  the  order  which  has  been  made.  There,  two  penal  actions 
were  brought,  one  against  the  sheriff,  and  the  other  against 
the  bailiff,  for  the  same  cause;  but  although  the  plaintiff 
obtained  a  verdict  in  each  action,  the  Court  stayed  pro- 
ceedings on  payment  of  one  penalty  and  the  costs  of  one 
action.  In  my  own  experience  many  cases  have  been 
brought  before  the  Court  where  the  proceedings  have  been 
stayed  on  the  ground  that  the  result  must  be  fruitless.  I 
am,  therefore,  of  opinion  that  the  learned  Judge  was  right 
in  holding  that  the  defendant  in  the  second  action  ought 
not  to  be  harassed  by  a  proceeding  that  could  in  no  event 
be  beneficial  to  the  plaintiff.  The  present  rule  must, 
therefore,  be  discharged. 

(a)  2T.  R.  712. 
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Maulb,  J. — I  think  this  must  be  treated  as  a  case  of 
joint  liability,  though  I  do  not  conceive  that  that  makes 
any  difference.  Even  if  this  had  been  a  case  of  separate 
liability,  I  do  not  say  that  the  learned  Judge  might  not 
have  stayed  the  proceedings  on  payment  of  less  than  the 
ordinary  costs,  although  it  is  not  necessary  to  determine 
that  question.  The  payment  of  the  debt  and  costs  in  one 
action  entirely  extinguishes  the  plaintiff's  demand.  I^ 
therefore,  the  plaintiff  had  proceeded  to  judgment  in  both 
actions,  he  would  not  have  been  entitled  to  recover  more 
than  the  debt  and  costs  in  one.  A  plaintiff^  under  the 
Statute  of  Gloucester,  can  only  recover  costs  where  he  is 
entitled  to  damages  independent  of  costs;  but  here  he 
could  not  be  entitled  to  any  such  damages  in  the  second 
action.  Before  the  Statute  of  Gloucester,  such  a  payment 
as  this  would  have  stayed  all  proceedings  of  the  plaintiff, 
and  ought  to  have  the  same  effect  since.  I  am,  therefore, 
of  opinion  that  the  learned  Judge  was  warranted  in  making 
the  order  now  sought  to  be  rescinded. 


Williams,  J. — I  am  of  the  same  opinion. 

Rule  discharged. 

(a)  See  Giles  v.  Tooth  and  Others,  ante,  p.  486. 


Whitling  r.  Desangb. 

JLIEBT  for  use  and  occupation,  and  on  an  account  stated. 
The  defendant  pleaded  in  abatement,  praying  judgment  of 
the  declaration,  on  the  ground  that  the  debt  in  the  decla- 
ration mentioned  was  incurred  by  the  defendant  jointly 


To  a  decla- 
ration against 
one,  the  de- 
fendant 
pleaded  in 
abatement 
the  non  joinder 
of  a  CO- con- 
tractor, and  concluded  his  plea  by  pra^ 
however,  were  named  in  the  writ : 
writ  u  well  as  of  the  declaration. 


It  of  the  declaration  only.     Two  defendants, 
fe/id^'that  the  plea  should  have  prayed  judgment  of  the 
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with  one  B.^&c.^  who  is  still  living,  and  residing  within  the        1847. 

jurisdiction,  &c.     The  plea  concluded  thus:   "therefore,    whituno 

inasmuch  as  the  said  B.  is  not  named  in  the  said  declara-     _.   ^' 

Desanob. 

tion  together  with  the  defendant,  he  the  defendant  prays 
judgment  of  the  said  declaration,  and  that  the  same  may 
be  quashed." 

Special  demurrer,  assigning  for  causes,  among  others, 
that  the  defendant  should  have  prayed  judgment  either  of 
the  writ,  or  of  both  writ  and  declaration. 

Channelly  Seijt.,  in  support  of  the  demurrer.  Before 
the  Uniformity  of  Process  Act,  such  a  plea  as  the  present 
ought  to  conclude  by  praying  judgment  of  the  writ  as  well 
as  of  the  declaration  (a).  Since  the  Uniformity  of  Process 
Act,  a  similar  form  ought  to  be  adopted,  as  was  decided  in 
the  case  of  Davies  v.  Thompson  {b).  There  the  plea  was  in 
abatement  for  the  non  joinder  of  a  co-contractor,  and  con- 
cluded by  praying  judgment  of  the  declaration  only,  and 
the  Court  held  that  it  ought  to  pray  judgment  of  the  writ 
and  declaration.  The  writ  in  the  present  case  was  against 
two  defendants,  although  the  declaration  was  against  one 
only.  It  must,  however,  be  presumed,  that  the  declaration 
is  in  conformity  with  the  writ,  and,  consequently,  the  same 
objection  is  applicable. 

Talfourd,  Seijt.,  in  support  of  the  plea.  The  form  which 
the  defendant  had  adopted  in  the  present  case,  was  to  be 
found  in  Stephen  on  Pleading  {c\  which  had  been  published 
since  the  passing  of  the  Uniformity  of  Process  Act  The 
case  of  Davies  v.  Thompson  might  be  distinguished  from 
the  present,  because  in  that  case  the  writ  was  incorrect,  in 
being  sued  out  against  one  contractor  only,  whereas  in  the 
present  case,  the  writ  was  correct  in  being  sued  out  against 

C«)  1  Chitty  on  PUadint/,  461,  14  M.  &  W.  l6l. 

6th  ed.    See  vol.  3,  p.  10,  n.i^b),  (c)  Page  54,   5th  ed.;   p.  55, 

7th  ed.  4th  ed. 

(6)  Ante,  vol.  3,  p.  49;  S.  C. 
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^I^JJ^^^jJJ^    praying  judgment  of  the  declaration  only. 


9. 

Dbsanob. 


ChanneUf  Seijt,  in  reply,  was  stopped  by  the  Court. 

Per  Curiam. — The  present  case  was  put  in  argument 
in  Davies  v.  Thompson  (a)  before  the  Court  of  Exchequer, 
and  the  answer  was  given  to  it,  which  is  the  proper  one, 
that  we  must  understand  the  declaration  as  explaining  the 
generality  of  the  writ,  and,  therefore,  the  writ  must  be 
taken  to  be  only  against  such  persons  as  are  mentioned  in 
the  declaration.  The  plaintiflp  is,  therefore,  estopped  from 
alleging  that  the  writ  actually  issued  is  right,  or  different 
from  the  one  expounded  by  his  declaration.  The  plea 
should,  therefore,  have  prayed  judgment  of  the  writ  as 
well  as  of  the  declaration. 

Judgment  for  the  Plainti£ 

(a)  Ante,  vol  3,  p.  49;  S.  C.  14  M.  &  W.  I6l. 
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The  Pacific  Steam  Navigation  Company  v.  Lewis.         1347. 

Assumpsit.    The  declaration  stated  that  the  plaintifis,  A  deckndon 
at  the  time  of  the  making  of  the  promise,  &c,  were  and  J|,^  defen^ts 
still  are  a  body  corporate,  under  and  by  virtue  of  certain  'f^^^f 
letters  patent,  whereby  the  said  corporation  was  established  hundred  and 
for  the  purpose  of  providing  vessels  to  be  impelled  by  steam,  coal,  subject* 
That  the  plaintiffs  were  desirous  of  purchasing  coals  of  a  ^JoM^that 
good  and  suitable  quality,  for  the  supply  of  certain  steam  they  were  of 
vessels  of  the  plaintiffs,  of  which  the  defendant  had  notice,  quality  to  be 
That  the  plaintiffs  heretofore,  on,  &c.,  piurchased  from  the  vessel^  and™ 
defendant,  and  the  defendant  then  sold  and  delivered  to  foy'^if^'f^Jff 
the  plaintiffs,  for  the  use  and  supply  of  the  said  steam  furnace  or 
vessels,  a  large  quantity,  to  wit,  four  hundred  and  eighty-  whereaitrong, 

steady,  and 
lasting  heat 
was  desirable;  that  they  would  bum  with  little  or  no  smoke;  would  make  but  a  small  quantity 
of  ashes;  would  ignite  readily  with  a  good  draught ;  would  open  and  swell  out;  would  not  ci^e 
and  unite  like  the  bituminous  coal,  and  would  bum  without  being  stirred.'*  The  declaration 
then  alleged  a  promise  by  the  defendant  in  the  same  terms,  and  stated  as  breach  that  the  coals 
were  not  of  a  suitable  quality  to  be  used  in  steam  vesseb,  &c.,  (negativing  the  terms  of  the 
proviso. )  At  the  trial,  it  appeared  that  the  plaintiff  had  purchas^  coals  of  the  defendant, 
which  were  described  in  the  invoice  as  **  steam  coals,'*  but  which  had  turned  out  unfit  for  the 
pnipose  of  generating  steam ;  and  that  prior  to  the  sale  of  the  coals,  the  defendant  had 
delivered  to  the  plaintiffs  a  printed  paper  or  advertisement,  in  which  the  qudities  of  the  coal 
were  described  as  stated  in  the  declaration,  but  the  plaintiffs  failed  to  prove  that  the  printed 
paper  formed  any  part  of  the  contract :  HeM^  that  the  declaration  might  be  amended,  by  striking 
out  the  description  of  the  qualities  of  the  coal,  and  substituting  in  lieu  thereof  a  statement  that 
the  coal  was  of  fit  quality  for  working  steam-engines  and  generating  steam  for  steam-engines, 
the  defendant  being  at  liberty  to  plei^  de  novo. 
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fire  tons  of  coals,  at  and  fx  certain  prices  then  agreed  on 
by  and  between  the  plaintifi  and  the  defendant,  to  wit, 
266iL  15s.,  subject  to  the  terms  and  conditions  that  the  said 
coals  should  be  and  then  were  of  a  fit,  proper,  and  suitable 
quality  to  be  used  in  steam  vessels,  and  were  pardculariy 
adapted  for  all  closed  finrnaces  or  stove  fires  where  a  strong, 
steady,  and  lasting  heat  was  desirable,  and  that  the  said  coals 
would  bum  with  litde  or  no  soK^e,  and  would  make  but 
a  small  quantity  of  ashes,  and  that  the  said  coals  would 
readily  unite  with  a  good  draught,  and  would  open  and 
swell  out,  and  would  not  cake  and  unite  like  the  bituminous 
coal,  and  that  they  would  bum  without  being  poked  or 
stirred.  The  declaration  then  alleged  a  promise  by  the 
defendant  in  the  same  terms,  and  stated  as  breach  that  the 
coals  were  not  of  a  quality,  fit,  proper,  or  suitable  for  use 
in  steam  vessels,  &c.,  (negativing  the  terms  of  the  promise) 
but,  on  the  contrary  thereof  the  coals  were  veiy  slow  and 
difficult  of  ignition,  and  would  not  bum  in  a  manner 
available  for  the  purposes  of  the  said  steam  vessels,  andt 
were  very  unsuitable  and  improper  for  the  purpose  of  being 
used  in  steam  vessels,  and  wholly  unfit  for  the  same,  &c. 

Pleas,  first,  non  assumpsit.  Secondly,  that  plaiutifls 
were  not  nor  are  a  body  corporate,  &c.  Thirdly,  that  the 
said  coals  were  of  a  fit,  proper,  and  suitable  quality  to  be 
used  in  steam  vessels,  and  were  peculiarly  adapted  for  all 
closed  fiiroace  or  stove  fires,  where  a  strong,  steady,  and 
lasting  heat  was  desirable,  and  that  the  said  coals  would 
bum  with  little  or  no  smoke,  and  would  make  but  small 
quantities  of  ashes,  and  that  the  said  coals  would  ignite 
readily  with  a  good  draught,  and  would  open  and  swell 
out,  and  would  not  cake  and  unite  like  the  bituminous  coal, 
and  that  they  would  bum  without  being  poked  or  stirred, 
according  to  the  tme  intent  and  meaning  of  the  said 
promise  of  the  defendant  on  that  behalf 

At  the  trial  before  Pollock,  C.  B.,  at  the  London  Sittings 
after  Michaelmas  Term,  the  following  facts  appeared.  The 
action  was  brought  by  the  plaintifis  against  the  defendant, 
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who  was  owner  of  coal  mines  at  Llanelly,  in  South  Wales, 
called  the  Cwm  Vale  Colliery,  to  recover  damages  for  a 
breach  of  contract  in  the  supply  of  coals.  The  plaintifis 
being  desirous  of  purchasing  coal  for  the  use  of  their  steam 
vessels,  the  chairman  of  the  company  was  introduced  to 
the  defendant,  who  handed  to  him  the  following  printed 
document: — 
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Lewis. 


"  Llanelly  Cwm  Vale  Steam  Coal. 

''  This  coal  bums  with  little  or  no  smoke,  and  makes  but 
a  small  quantity  of  ashes.  The  few  clinkers  from  it  do 
not  adhere  to  the  bars,  and  are  easily  removed,  requiring 
the  fires  to  be  cleared  out  much  seldomer  than  when  the 
common  bituminous  coal  is  used*  From  the  great  strength 
and  durability  of  this  coal,  a  saving  will  be  effected  by  its 
use  over  the  bituminous  coals  generally  employed,  fuUy 
equal  to  one-fourth,  or  four  tons  will  go  as  far  as  five  tons, 
which  is  of  the  greatest  importance  to  steam  packets.  It 
Js  peculiarly  adapted  for  breweries,  distilleries,  and  all  closed 
furnace  or  stove  fires  where  a  strong,  steady,  lasting  heat  is 
desirable. 


"  Directions  for  its  use. 

*'  This  coal  ignites  readily  with  a  good  draught,  and  opens 
and  swells  out  in  a  peculiar  manner,  but  does  not  cake  and 
unite  like  the  bituminous.  It  will  bum  up  without  being 
poked  or  stirred,  and  does  best  with  a  thin  fire;  poking 
checks,  rather  than  rouses,  the  fire,  and  should  not  be 
allowed.  The  fire  should  be  fed  regularly,  in  moderate 
quantities  at  a  time.  The  supply  should  be  thrown  and 
not  raked  over  the  surface  of  the  fire,  forming  over  it,  as 
fiir  as  possible,  an  equal  layer.  The  coal  being  much 
stronger  than  that  generally  used,  a  smaller  quantity  is 
required  at  a  time.  Attention  should  be  paid  to  this,  and 
a  little  experience  will  teach  the  judicious  manner  of  using 
it,  but  the  necessity  of  allowing  it  to  bum  without  much 
stirring,  cannot  be  too  strictly  attended  to.    When  the  dust 
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and  ashes  collect  on  the  ban  of  the  fbmaoe,  the  poker 
should  be  used  fiom  nnderneath  to  dear  and  fireshen  the 
fire,  being  careful  not  to  disturb  the  saibce  too  mocL 
The  bara  of  the  fomaoe  should  be  fhll  three  quartos  of 
(but  not  exceeding)  an  inch  apart,  and  about  five  or  six 
inches  of  fire  on  them  is  found  to  answer  best.  This  coal 
is  shipped  on  board  small  class  Tessels  at  the  CHd  Dock  in 
Llanelly  Harbour,  or  on  board  vessels  of  such  size  as  require 
to  be  laded  afloat  at  the  neighbouring  harbour,  called  Bury 
Port,  where  ships  of  any  tonnage  up  to  two  thousand  tons 
burthen  can  be  kept  afloat  in  dock.  All  orders  for  coal, 
or  applications  by  letter  for  any  further  particulars,  to  be 
addressed  to 

''  The  Agent  for  D.  Lewis,  Esq. 

«  Cwm  Vale  Colliery  Office, 

"<  Llanelly,  South  Wales." 


The  plaintifls  afterwards  purchased  of  the  defendant  four 
hundred  and  eighty-five  tons  of  coals,  when  they  received^ 
the  following  invoice: — 

"  Cwm  Vale  Colliery,  Llanelly. 
**  The  Directors  of  the  Pacific  Steam  Navigation  Company. 

To  David  Lewis,  Esq. 
1840,  June  24. 

To  four  hundred  and  eighty-^ve  tons  of  Lewis' 
Llanelly  Cwm  Vale  Steam  Coals,  shipped  for  the 
barque  Portsea,  Captain  Samuel  Thomas  Yetts, 
bound  for  Valparaiso,  Us.  per  ton      -        -     *     £266  15" 


The  plaintifls'  vessel  having  taken  on  board  the  above 
cargo,  and  sailed  for  the  Pacific,  the  coals  were  found  to 
be  unfit  for  steam  purposes,  and  incapable  of  generating 
steam.  For  the  defendant  it  was  contended  that  the 
plaintifls  ought  to  be  nonsuited,  inasmuch  as  the  contract 
stated  in  the  declaration  was  not  proved,  since  the  terms 
stated  in  the  printed  document  formed  no  part  of  the 
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contract,  but  were  a  mere  representation  of  the  quality  of 
the  coaL  The  Lord  Chief  Baron  was  of  that  opinion,  and 
on  the  plainti£G9  applying  to  him  to  amend,  by  stating  the 
contract  to  be  ^*  that  the  coals  were  of  fit  quality  for 
working  steam-engines,  and  generating  steam  for  steam- 
engines."  His  Lordship  declined  to  do  so,  on  the  ground 
that  there  was  no  evidence  to  support  the  proposed  amend- 
ment. It  was  then  agreed  that  the  question  of  amendment 
should  be  referred  to  the  Court.  The  jury  found  a  verdict 
for  the  defendant  on  the  first  issue,  and  for  the  plainti£b  on 
the  other  issues. 


1847. 

* — V ' 

PACinc 

Steam 

Natioation 

Company 

Lkwts. 


The  Attorney  Genercd  had  obtained  a  rule  to  shew  cause 
why  the  verdict  for  the  defendant  on  the  first  issue  should 
not  be  set  aside,  and  the  plaintifis  be  at  liberty  to  amend 
the  declaradon,  against  which 

fF.  JS.  fFatsan,  {Cleasby  with  him)  shewed  cause.  First, 
the  proposed  amendment  ought  not  to  be  made,  because,  if 
made,  there  is  no  evidence  to  support  it  The  advertise- 
ment or  printed  statement  formed  no  part  of  the  contract, 
but  was  only  a  description  of  the  quality  of  the  coaL  The 
order  was  given  for  a  particular  coal  called  <*  steam  coal," 
and  that  was  satisfied  by  the  delivery  of  coal  so  called ; 
Clumier  v.  Hopkins  (a).  Secondly,  this  is  not  a  case  for 
amendment  under  the  3  &  4  Wm.  4,  c.  42,  s.  23.  Under 
that  statute  the  Judge  is  only  empowered  to  amend  in  case 
of  a  variance  in  any  particular  ^^  not  material  to  the  merits 
of  the  case,  and  by  which  the  opposite  party  cannot  have 
been  prejudiced,"  &c.  But  the  efiect  of  the  proposed  amend- 
ment would  be  to  substitute  an  entirely  different  contract 
Bras/uer  v.  Jackson  (A),  and  Boucher  v.  Murray  {c),  are 
authorities  to  shew  that  in  such  case  an  amendment  cannot 
be  made.     The  defendant  is  prejudiced  in  his  defence. 


(a)  4  M.  &  W.  399. 

(6)  8  Dowl.  784 ;  S.  C.  6  M. 


&  W.  549. 
(c)  6  Q.  B.  362. 
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1847.  because  if  the  contract  bad  been  correctly  stated,  he  might 
^T"^^^    hsLve  pwd  money  into  Court     l£  the  application  to  amend 

Steam  is  made,  not  under  the  statute,  but  to  the  general  juris- 
CoMPANY     diction  of  the  Court,  it  should  have  been  supported  by 

l^^j^  affidavits,  in  order  that  the  defendant  might  answer  the 
grounds  of  motion. 

The  Court  called  on 

Martin  and  Phipson  to  support  the  rule,  first,  there 
was  evidence  to  go  to  the  jury  of  a  contract  for  the  sale 
of  coals  of  a  fit  quality  for  working  steam-engines  and 
generating  steam  for  steam-engines ;  Power  v.  Barham  (a). 
Secondly,  the  amendment  may  be  made  either  under  the 
general  jurisdiction  of  the  Court,  or  under  the  statute. 
Before  the  3  &  4  Wm«  4,  c.  42,  amendments  were  fre- 
quently allowed  by  the  Court;  SwdUaw  v.  Beaumont (b). 
But,  at  all  events,  the  amendment  may  be  made  under  the 
statute,  for  it  relates  to  a  matter  ''not  material  to  the 
merits  of  the  case."  The  meaning  of  that  expression  is 
''  not  material  to  the  substantial  merits  of  the  case.**  The 
defendant  came  to  prove  that  the  coal  was  fit  and  proper 
for  steam  vessels.  In  Smith  v.  KnoweUen  (c),  Tindaly  C.  J., 
says,  ''  The  object  of  the  Legislature  in  passing  the  statute 
being  to  prevent  the  necessity  of  multiplying  counts,  it 
would  be  unjust  to  tie  a  plaintiff  down  to  the  restrictions 
imposed  by  the  new  rules  of  pleading,  if  he  were  not  at 
the  trial  to  have  the  full  benefit  of  the  power  of  amendment 
intended  to  be  conferred  by  this  section."  A  similar  opinion 
was  expressed  by  Parkey  B.,  in  Stansbury  v.  Matthews  {d). 
There  are  many  cases  in  which  amendments  have  been 
allowed  in  more  material  respects  than  in  the  present  case; 
Parry  v.  Fairhurst  (e)  ;    Evans  v.  Fryer  (/)  ;    Ward  v. 

(a)  4A.&E.4r35  S.C.  6N.  (d)  7Dowl.23;  S. C. iiom. <&. 

&  M.  62.  4  M.  &  W.  343. 

{b)  2  B.  &  A.  766 ;  S.  C.  1  Chitt  (0  2  C,  M.  &  R.  190. 

518.  (/)10  A.   &  E.  609;    S.  C. 

(c)  2  M.  &  G.  564.  2  P.  «c  D.  540. 
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Pearson  (a) ;  Chapman  v.  Sutton  (i) ;  Dimmock  v.  Sturla  (c) ;        1847. 
Clark  V.  Morrell{d)\  Jacob  v.  Kirk  {e).  Paofic 

*  SlKAAf 

Navigation 
JF.  H.  Watson^  in  reply,  cited  David  v.  JPreece  {f)y  and      Ck>MPAXY 

Brooks  V.  Blanshard  (ff).  Lkwib. 

Pollock^  C.  B, — At  the  trial,  I  thought  that  the  contract 
as  alleged  in  the  declaration  was  not  proved,  and  I  directed 
a  verdict  for  the  defendant.  An  application  was  made  to 
amend,  which  I  refused,  not  because  I  had  any  doubt  of 
my  power  to  amend  under  the  statute,  but  because  I 
thought  that  the  contract,  even  when  amended,  could  not 
be  proved*  It  was  then  arranged  that  the  matter  should 
be  left  to  the  Court,  and  that  the  parties  should  be  in  the 
same  situation  as  if  the  amendment  had  been  made  at  nisi 
jnius.  There  was  no  doubt  a  contract  for  the  sale  of  coal 
called  ''steam  coal;"  this  is  either  a  particular  kind  of  coal 
so  called,  or  coal  fit  for  generating  steam.  The  question 
then  is,  what  is  the  meaning  of  the  contract?  I  think  that 
ought  to  be  determined  by  a  jury,  and  not  by  us.  I  agree 
that  we  ought  to  be  most  liberal  in  making  amendments. 
The  power  to  amend  was  given  cotemporaneously  with 
the  restriction  of  the  counts  in  a  declaration,  and  we  ought 
to  use  the  power  so  as  to  make  the  remedy  co-extensive 
with  the  mischief  intended  to  be  prevented.  There  is  in 
truth  a  mistake  about  the  same  contract,  and,  if  the  decla- 
ration had  contained  two  counts,  one  framed  on  the 
advertisement,  and  the  other  on  the  invoice,  there  would 
most  probably  have  been  an  application  to  strike  out  one 
of  the  counts.  There  was  but  one  contract,  whether  it  is 
to  be  proved  by  the  advertisement  or  the  invoice,  or  by 

(a)  5  M.  &  W.  16 ;  S.  C.  7  (rf)  1  M.  &  G.  841 ;  S.  C.  2 
DowL  382.  Scott,  N.  R.  17;  9  Dowl.  461. 

(b)  Ante,  vol.  3.  p.  646 ;  S.  C.  (e)  2  M.  &  Rob.  221 . 
2  C.  B.  634.                                                (/)  5  Q.  B.  440. 

(c)  14  M.  Sc  W.  758.  iff)  1  Cr.  &  M.  779. 

VOL.  rv.  Y   Y  D.   &   L. 
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both.  The  plainti£b  have  fiuled  by  reason  of  a  variance  in 
the  statement  of  the  contract,  and  I  think  that  we  may 
direct  an  amendment  It  must,  however,  be  made  on 
payment  of  costs,  the  defendant  to  be  at  liberty  to  plead 
de  novo. 


Parke,  B. — I  am  of  the  same  opinion.  Early  in  the 
aigument  I  thought  the  amendment  might  be  made,  if  not 
imder  the  statute,  yet  by  virtue  of  the  general  jurisdicUon 
which  the  (courts  exercise  after  trial  and  before  final  judg- 
ment The  doubt  which  I  at  one  time  entertained  was, 
whether  this  is  a  case  within  the  statute,  but  I  now  think 
that  the  amendment  may  be  made  under  the  statute.  Mr. 
Watson  suggests  that  there  are  two  contracts,  the  one  on  the 
advertisement,  the  other  on  the  invoice.  But  upon  looking 
at  what  took  place  at  the  trial,  there  is  no  jwetence  for 
saying  that  there  are  two  contracts.  The  pUintiflfe  have 
incorporated  in  their  declaration  some  of  the  qualities 
mentioned  in  the  advertisement,  and  it  turns  out  that  the 
advertisement  forms  no  part  of  the  contract.  We  may 
therefore  strike  out  all  that  appears  in  the  advertisement 
I  agree  that  the  amendment  is  in  a  particular  not  material 
to  the  merits  of  the  case.  By  that  term  I  understand  *'  the 
substantial  merits  of  the  case."  Here  the  substantial  merits 
of  the  case  were,  whether  or  not  the  coal  was  fit  and  proper 
for  steam  vessels.  The  defendant  might  have  been  pre- 
judiced by  the  amendment  if  he  could  not  have  paid 
money  into  Court ;  but  if  the  Judge  had  decided  that  the 
amendment  should  be  made  instanter,  and  the  defendant 
had  suggested  that  he  would  be  prejudiced  on  that  ground, 
the  Judge  no  doubt  would  have  postponed  the  trial.  As, 
however,  the  matter  has  been  referred  to  the  Court,  we 
are  in  a  situation  to  do  strict  justice.  Was  there  then  a 
variance,  or  was  there  no  contract  of  the  kind  stated  in  the 
declaration ;  because,  if  there  was  merely  a  contract  for  a 
particular  coal  described  as   «*  steam  coal,"  the  plaintiffs 
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could  not  succeed  in  this  action.     According  to  the  case        1847. 

of  Chanter  v.  Hopkins  (a),  that  depends  upon  the  terms  of    ^2cmc 

the  order  given,  and,  as  there  was  some  evidence  to  shew    ^,  Steam 

.  .,*../.!  Navigation 

that  there  was  a  variance  in  the  description  of  the  contract,      Company 

we  ought  not  to  conclude  the  plainti£G9  from  submitting  the       Lewis. 

case  to  H  jurjk 

RoLFE,  B. — ^I  do  not  altogether  concur  with  the  rest  of 
the  Court,  although  I  quite  agree  with  the  last  observation 
of  my  Brother  Parke.  If  it  turns  out  that  the  contract 
alleged  is  not  proved,  and  that  there  was  in  fact  some  such 
contract,  I  think  that  we  are  at  liberty  to  amend.  But  I 
haye  great  difficulty  in  saying  that  the  present  case  is  one 
for  amendment  By  the  statute  an  amendment  may  be 
made  in  case  of  Variance  between  the  proof  and  recital  of 
a  contract  in  any  particular  ^*  not  material  to  the  merits  of 
the  case.''  That  cannot  mean  strictly  not  material  to  the 
merits  of  the  case,  for  then  an  amendment  would  be  useless. 
The  statute  goes  on  to  say,  and  ^^  by  which  the  opposite 
party  cannot  have  been  prejudiced."  In  my  opinion 
a  case  cannot  be  within  that  provision,  where,  in  conse- 
quence of  the  amendment,  the  party  must  make  a  new 
defence  ab  initio.  I  have  stated  the  doubt  raised  in  my 
mind,  but,  as  my  learned  Brothers  are  of  a  different  opinion^ 
the  rule  will  be  absolute  for  a  new  trial 

Platt,  B. — The  question  is,  whether  the  plaintiffs  can 
amend  their  declaration,  and  that  depends  upon  whether  the 
amendment  is  material  to  the  substantial  merits  of  the  case, 
and  is  one  by  which  the  defendant  could  not  be  prejudiced. 
I  think  the  amendment  not  material  to  the  substantial  merits 
of  the  case,  but  only  material  to  the  form  of  bringing  the 
case  before  a  jury.  I  do  not  agree  with  my  Brother  Rolfe 
in  thinking  that  the  defendant  would  have  been  prejudiced 

(a^  4  M.  &  W.  399. 
Y  Y   2 
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bj  the  amendment  If  he  had  been,  he  might  have  applied 
to  the  Judge  to  postpone  the  trial.  There  were  two  ques- 
tions to  be  tried,  first,  whether  the  contract  was  entered 
into,  and,  secondly,  whether  it  was  broken.  I^  in  &ct,  the 
defendant  made  such  a  contract,  it  seems  to  me  that  the 
plaintifls*  ought,  in  common  justice,  to  be  enabled  to  put 
the  real  contract  on  the  record. 

Rule  absolute. 


In  order  to 
save  the 
Statute  of 
Limitations, 
the  Court 
amended  a 
writ  of  sum- 
mons,  by 
detcribing 
the  plaintiflb 
as  assignees 
of  a  bankrupt, 
and  the  de- 
fendants as 
the  registered 
officers  of  a 
banking  co- 
partnership. 


CflRiSTiB  and  Another,  Assignees  of  Ybld  and  Dawes, 
Bankrupts,  v.  Bell  and  Another,  Public  Officers,  &c 

1.  HIS  was  an  action  by  the  assignees  of  bankrupts  to 
recover  from  "  The  National  and  Provincial  Bank  of 
England  Banking  Company"  the  sum  of  2fi50L  alleged 
to  have  been  received  by  the  company  under  an  execution 
levied  on  the  bankrupts  in  the  year  1840.  In  April  1846, 
a  writ  of  summons  was  sued  out,  in  which  both  plaintifls 
and  defendants  were  described  in  their  individual  characters 
only.  A  declaration  was  afterwards  delivered,  in  which  the 
plaintiffs  described  themselves  as  assignees  of  W.  W.  Teld 
and  W.  B.  Dawes,  bankrupts,  and  the  defendants  were 
described  as  two  of  the  registered  public  officers  of  "  The 
National  and  Provincial  Bank  of  England."  This  decla- 
ration was  set  aside  by  AldersoUy  B.,  at  Chambers,  for 
irregularity,  on  the  ground  that  it  varied  from  the  writ. 
A  summons  was  afterwards  taken  out  to  amend  the  writ 
"by  stating  therein  the  character  in  which  the  plaintifls 
sue  and  the  defendants  are  sued."  Parker  B.,  made  an 
order  accordingly,  on  the  ground  that  the  debt  would 
otherwise  be  barred  by  the  Statute  of  Limitations. 


The  Attorney  General  moved   to  rescind  the  order  of 
Parke,  B.     Amendments  of  this  nature  are  not  allowed, 
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except  where  the  process  has  not  been  served,  or  an 
alteration  is  required  in  the  description  of  the  plaintiffs 
only.  This  is  an  attempt  to  extend  the  practice  to  defend- 
ants. The  money  sought  to  be  recovered  by  the  present 
action  was  received  by  the  banking  company  in  the  year 
1840,  and  distributed  amongst  the  persons  who  were 
shareholders  at  that  period.  The  company  is  a  fluctuating 
body,  and,  if  the  amendment  were  allowed,  its  effect  would 
be  to  render  liable  to  execution  under  the  7  Geo.  4,  c.  46, 
&  13,  the  present  members  of  the  copartnership,  whilst  those 
who  received  the  money  and  have  ceased  to  be  members 
would  be  free  from  responsibility.  Prior  to  the  Uniformity 
of  Process  Act,  amendments  were  frequently  allowed;  after 
that  act  the  process  was  considered  as  statutable  process, 
and  not  amendable.  [Parhcy  B. — After  the  passing  of  the 
Uniformity  of  Process  Act,  the  Judges  met  to  consider  the 
question  as  to  allowing  amendments  in  writs.  The  majority 
thought  that  they  ought  not  to  exercise  the  same  power  of 
amendment  as  formerly.  But  as  stated  by  my  Brother 
Alderson  in  CuherweU  v.  Nugee  (a),  that  resolution  was 
productive  of  inconvenience  where  the  debt  would  other- 
wise be  barred  by  the  Statute  of  Limitations.  We,  therefore, 
thought  it  right  to  retrace  our  steps,  and  in  such  case  to 
allow  an  amendment.  Where  the  penalty  was  merely  the 
loss  sustained  by  issuing  a  new  writ,  we  thought  we  ought 
not  to  assist  the  party  who  had  committed  the  blunder,  but 
if  the  penalty  consisted  of  the  loss  of  the  entire  debt,  we 
thought  we  ought  to  rectify  the  error.]  The  practice  of 
this  Court  is  at  variance  with  that  of  the  Court  of  Queen's 
Bench.  In  Roberts  v.  Bate  (i),  Patteson,  J.,  says,  "  In 
Lakin  V.  Watson  (c),  the  Court  of  Exchequer  did  allow  the 
amendment;  but,  with  all  respect  for  that  Court,  I  cannot 
see  why  the  amendment  should  be  permitted  for  the  pur- 
pose of  saving  the  Statute  of  Limitations,  more  than  on  any 


1847. 

'^ — V ' 

Christie 
and  Another 

9. 

Bkll 
and  Anotbcr. 


(a)  AiUe,  p.  32;  S.  C.  15  M. 
&  W.  569. 

(ft)  6  A.  &  E.  7S3. 


(c)  2  Cr.  &  M. 
Dowl.  633;  nom, 
839. 


685;  S.  C.  2 
div.  4  Tyrw. 


and  AooUwr. 
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1847.       Other  account"     {Parhey  B. — That  was  a  case  in  which  it 

Chiustie      ^^  sought  to  amend  the  writ,  by  adding  the  name  of  a 

and  Another    defendant     We  never  said  we  would  do  that     This  point 

Bell        is  settled  by  Brawn  v.  Fidlerton  (a)].     The  effect  of  the 

amendment  might  prejudice   the  defendants;   for  if  the 

service  had  been  upon  them  in  their  character  of  public 

officers,  they  were  bound  to  have  communicated  it  to  the 

directors  of  the  company. 

Pollock,  C.  B. — There  is  no  ground  for  a  rule.  I 
consider  the  point  as  settled ;  but  if  it  were  to  be  determined 
for  the  first  time,  I  am  not  sure  that  I  should  not  think  that 
an  amendment  for  the  purpose  of  preventing  the  operation 
of  the  Statute  of  Limitations  is  the  last  thing  we  ought  to 
allow.  At  the  same  time  I  admit,  that  to  fine  parties  in 
costs  in  order  to  compel  them  to  be  regular,  is  a  very 
different  thing  from  exacting  as  a  penalty  the  loss  of  the 
entire  debt 

Aldebson,  B. — Before  my  Brother  Farke  made  the 
amendment,  he  must  have  been  satisfied  that  the  defend- 
ants were  served  in  their  capacity  of  public  officers.  Then 
what  injiuy  is  done  by  inserting  in  the  writ  the  words 
"  public  officers  ?"  The  costs  the  plaintifis  will  have  to  pay 
is  a  sufficient  punishment  for  the  error  of  their  clerk. 

Parke,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused  (6). 

(a)  Ante,  vol.  2,  p.  251 ;  S.  C.  13  M.  &  W.  556. 
(6)  See  note  (a)  to  Wood  v.  Hume,  ante,  p.  139. 
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^ V ' 

Prichard  v.  Nelson. 

Assumpsit  for  work  and  labour  as  engineer  and  sur-  in  an  action 

vejor,  money  paid,  and  for  money  due  upon  an  account  J  ^l^^^^or 

stated.  ^ork  done 

and  money 

The   particulars    of   the    plaintiff *s    demand    were    as  expended,  in 

»  I,  respect  of  a 

follows : —  projected 

**  To  personally  examining  the  country  between  North-  ™y*J^^' 

ampton   and   Warwick,   by   way   of  Daventry,    Southam,  it  does  not 

,  •^  •'  •'  appear  that 

Leamington,  and  between  Napton  and  Warwick  by  way  of  the  defendant 

Leamington;  also  sidings  at  Northampton  and  sidings  at  a  stranger  to 

Weedon;  and  also  a  certain  other  branch  from  Leamington  ^^^P^*^^^' 

to  Fenny  Compton,  and  another  branch  between  Stockton  nature  of  his 

and  Rugby  Railway,  all  in  the  counties  of  Northampton  particnlars  of 

and  Warwick;   making  sundry  trial  sections,  laying  out  ^';^";iex"f* 

the  main  line,  and  branches  and  alternate  line;   findimr  pHpitthanin 

.  ^  ordinary  cases. 

engmeers,  surveyors,  levellers ;  supenntendmg  the  same ;      In  such  a 

meeting  solicitors;  arranging  with  them;  assisting  at  the  the  Court      ' 

reference ;  taking  all  cross  sections  of  the  roads,  and  making  ^^5^]^'*^ 

the  proposed  alterations  therein;  getting  out  the  finished  sute  how  many 

,,  .  n.i.         11..  -1  .  n*®"*  ^^^ 

plans  and  sections ;  furnishmg  the  solicitors  with  tracings  employed  in 

to  take  reference ;  meeting  solicitors ;  putting  numbers  on  anVfo7w^hat^' 

plans  to  correspond  with  the  reference ;  laying  out  all  the  *^™«  *  *"^  *® 

gradients  and  curves  on  the  plans  and   sections;   super-  tavern  charges 

intending   the   engravings,  and   furnishing   the  engravers  andothcr  ^ 

from  time  to  time  with  the  requisite  plans  and  sections;  ^^5*^'^^^ 

correcting  the  proofs ;  sundry  meetings  with  the  chairman  for  whom  the 

/»i/»i.  J  11       1.  former  were 

and   committee  of  self  and  assistants,  and  generally  di-  incurred. 

recting  and  superintending  all  the  different  departments  of 

engineering,  surveying,  levelling,  and  ofBce  work  generally, 

and  engraving  and   lithographing,  &c.,  including   tavern 

charges,  travelling  charges,  and  material  charges,  &c.    Also 

including  enlarged   plans   of  part   of  the    Northampton, 

Daventry,  Southam,  Leamington  and  Warwick  line,  and 

time  and  expense  of  surveyors,  &c.:  assisting  the  solicitors 

with  books  of  reference,  both  in  London  and  the  country,  &c. : 

as  comprised  in  the  following  items : — 
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1847. 

' V • 

Phichard 

r. 
Nklson. 


^^  As  regards  the  London  and  Birmingham  extension  from 
Northampton  to  Warwick,  and  Fenny  Compton  Branch, 
and  Northampton  and  Weedon  sidings,  and  other  deviations 

therefrom,  and  different  extra  works,  &c 

£      s.    d. 

For  assistant  surveyors  and  engineers  in  the  work  of 
engineering  and  surveying,  and  services  apper- 
taining to  the  same,  between  September  Ist  and 
December  3rd,  1845,  engaged  equal  to  one  thou- 
sand days  ....  3,217  16    7 

For  travelling  and  personal  expenses,  and  other  charges 
for  the  engineers  and  surveyors  during  the  above 
named  time,  and  between  September  1st  and  De- 
cember 3rd,  1845     ....    1,853     5     7 

To  sundry  inn  and  tavern  charges,  posting  and  other 
expenses  of  self  and  assistants,  engineers,  sur- 
veyors, messengers  and  others,  between  Sep- 
tember 1st  and  December  3rd,  1845      -  -       518  19    <> 

To  sundry  petty  expenses  in  travelling ;  for  post  boys, 
gates,  toll  bars,  messengers,  fare  by  railways,  and 
other  expenses  of  self  and  assistants,  engineers, 
surveyors,  messengers,  clerks,  &c.,  between  Sep- 
tember Ist  and  December  3rd,  1845       -  -       141     8  10 

For  sundry  charges  for  materials  in  ordnance  sheets, 
drawings,  tracings,  mapping,  maps,  plan  books 
and  other  things  and  matters  for  the  purpose  of 
the  above  surveyors,  &c.,  between  September  1st 
and  December  3rd,  1845         -  -  -       129    5    5 

To  office  work  generally  as  before  described  at  the 
commencement,  between  September  1st  and  De- 
cember 3rd,  1845     -  -  -  -       522     0    0 

To  office  work  generally  as  before  described,  between 
December  3rd,  1845,  and  30th  June,  1846,  in- 
cluding estimates  and  parliamentary  attendance    -      602    4    0 

To  different  general  extras,  not  included  in  the  above, 

between  September  1st  and  December  3rd,  1845  -       160    0    0 

For  own  personal  services,  between  September  1st  and 

December  3rd,  1845  -  -  -       403    4    0 

For  parliamentary  plans  and  sections,  and  other  and 
several  matters  relating  to  the  "  Warwick  and 
Northampton  Canal  Route,"  and  the  "  Rugby 
Branch,"  and  certain  deviations  therefrom,  &c., 
between  September  1st  and  December  3rd,  1845  -    1,980    0    0 

For  expenses  of  services  in  respect  of  the  said  canal 
deputations  and  other  matters,  between  Sep- 
tember Ist  and  December  3rd,  1845       -  -       135  17    5 


9,664    0  10' 
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MeUoT  had  obtained  a  rule,  calling  on  the  plaintiff  to  1847. 

shew  cause  why  he  should  not  deliver  further  and  better  p""'^'^""^ 
particulars,  against  which 


Nelson. 


Martin  shewed  cause.  The  cases  of  Rennie  v.  Bereaford  (a), 
and  Biggins  v.  Ede  {b\  are  express  authorities  to  shew  that 
the  particulars  in  the  present  case  are  sufficient  Indeed 
the  particulars  in  both  those  cases  disclosed  much  less. 
\Parhey  B. — Those  decisions  have  not  been  approved  of 
by  the  Judges  of  the  other  Courts.  Besides,  our  greater 
experience  has  shewn  us,  that  in  many  cases  of  this  class 
the  persons  sought  to  be  charged  are  strangers  to  the 
plaintiff,  and  utterly  ignorant  of  the  nature  of  the  claim. 
As  against  them  it  would  be  very  inconvenient  to  hold  a 
bill  of  particulars  in  this  general  form  sufficient  Pollock^ 
C.  B. — No  doubt,  where  it  appears  that  the  plaintiff  and 
defendant  have  been  meeting  together  upon  the  subject- 
matter  of  the  charges,  less  particularity  will  suffice.]  The 
defendant  ought  to  shew  by  affidavit  that  he  is  a  stranger 
to  the  plaintiff,  and  ignorant  of  the  work  done. 

MeUor  was  not  called  upon  to  support  the  rule. 

Pollock,  C.  B. — The  defendant  is  entitled  to  further 
and  better  particulars,  and  the  plaintiff  must  give  him  all 
the  information  he  can. 

Parke,  B. — The  particular  should  state  how  many 
persons  were  eating  and  drinking,  and  to  what  amount 

RoLFE,  B. — In  this  bill  of  particulars  the  inn  and  tavern 
charges  are  lumped  together  in  such  a  way  that  it  is  im- 
possible for  the  defendant  to  learn  from  it  how  to  shape  his 
defence.     The  course  which  I  pursue  at  Chambers  is  this — 


{a)  Ante,  vol.  3,  p.  464 ;  S.  C.  15  M.  &  W.  78. 
(6)  Ante,  vol.  3,  p.  470;  S.  C.  16  M.  &  W.  76. 
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PUCUARD 

9. 

Nklson. 


if  I  see  that  a  party  has  given  the  best  information  in  his 
power^  and  has  fidrly  communicated  what  he  is  going  for, 
I  am  not  very  nice  in  requiring  minute  particulars.  In  the 
present  case  it  ought  to  be  stated  for  whom  the  inn  and 
tavern  charges  were  incurred,  as  well  as  when  and  where 
incunred. 


Platt,  B. — ^I  think  the  particulars  should  state  the 
number  of  men  employed.  Suppose  the  particulars  stated 
that  on  a  particular  day  a  certain  number  of  men  were 
employed  on  the  railway,  the  defendant  might  call  witnesses 
to  contradict  it. 

Rule  absolute  (a). 

(a)  See  Berkley  v.  De  Vere,  ante,  p.  97. 


Baker  v.  Hunter. 

J.  HIS  cause,  and  all  matters  in  difference  between  the 
parties,  had  been  referred  to  arbitration  by  order  of  nisi 
prius,  which  contained  a  stipulation  that  if  the  validity  of 
the  award  should  be  disputed,  or  a  motion  made  to  set  it 
aside,  the  Court  should  have  power  at  any  time  to  remit 
the  matters  thereby  referred  to  the  consideration  and 
determination  of  the  arbitrator.  After  the  award  was 
delivered,  the  attorneys  on  each  side  thought  that  there 
was  an  inconsistent  finding  on  the  face  of  the  award,  and 
thereupon  they  agreed  verbally  that  the  award  should  be 
deemed  not  to  have  been  delivered,  and  that  the  arbitrator 
should  amend  it  The  defendant's  attorney  afterwards  took 
out  a  summons,  and  obtained  a  Judge's  order  by  consent 
"  that  the  matters  arbitrated  herein"  should  be  referred 


An  order  of 
reference  of 
a  cause  and 
all  matters  in 
difference, 
contained  a 
clause  em- 
powering the 
Court  to  remit 
the  matters 
referred  to 
the  consider- 
ation of  the 
arbitrator. 
After  award 
made,  the 
attorneys  on 
each  side  con- 
sidering it 
defective, 
agreed  that 
the  arbitrator 
should  amend 
it,  and  sub- 
sequently a 
Judge's  order 

was  drawn  up  by  consent,  by  which  "  the  matters  arbitrated  upon*'  wore  referred  back  to  the 
arbitrator  to  make  such  alteration  as  he  might  think  fit :  Hekt,  that  the  arbitrator  was  not  bound 
to  ^vc  the  parties  notice  before  he  altered  his  award,  they  not  having  requested  him  to  hear 
Held  also,  that  the  amended  award  need  not  recite  the  Juoge's  order. 


1  evidence. 


9. 
HUNTBE. 
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back  to  the  arbitrator  to  make  such  alteration  as  he  might  1847. 
think  fit  The  arbitrator  accordingly  altered  his  award,  Bakeb 
and  redeUvered  it  within  three  days  from  the  date  of  the 
Judge's  order,  without  giving  notice  to  the  parties  of  his 
intention  so  to  do,  or  receiving  any  fi*esh  evidence.  It  did 
not  appear  that  the  arbitrator  was  requested  by  either  party 
to  receive  firesh  evidence,  or  to  hear  further  arguments* 
The  award  did  not  recite  the  Judge's  order  authorizing 
the  alteration. 

Gumey  now  moved  for  a  rule  to  set  aside  the  award. 
First,  the  arbitrator  ought  not  to  have  altered  his  award 
without  giving  notice  to  the  parties,  so  that  they  might 
tender  fresh  evidence  if  they  thought  fit.  This  is  not  like 
the  case  of  Howett  v.  Clements  (a),  for  there  the  arbitrator 
was  only  authorized  to  make  a  particular  alteration  spe- 
cifically pointed  out,  so  that  the  attendance  of  the  parties 
before  him  was  wholly  unnecessary.  Here  the  Judge's 
order  enables  the  arbitrator  to  reconsider  ^'the  matters 
arbitrated  upon,"  the  efiect  of  which  is  to  open  the  whole 
award.  NickaUs  v.  Warren  (A)  decides,  that  where  an 
order  of  reference  contains  a  clause  empowering  the  Court, 
if  the  award  is  disputed,  to  remit  the  matters  for  the  re- 
consideration of  the  arbitrator,  and  the  case  is  so  remitted, 
the  arbitrator  must  hear  fresh  evidence,  if  tendered,  as  in 
the  original  reference.  Under  this  order  the  arbitrator  was 
at  liberty  to  find  diflerently  upon  any  one  of  the  issues. 
[Parke,  B. — It  does  not  appear  that  the  parties  intimated 
to  the  arbitrator  that  they  had  any  fi*esh  evidence  to  offer.] 
The  affidavits  are  silent  as  to  that ;  but  it  is  submitted  that 
it  rested  with  the  arbitrator  to  give  the  parties  notice  that 
they  might  produce  fresh  evidence.  [Pollock^  C.  B. — The 
plaintiff  complains  that  he  has  not  been  allowed  to  exercise 
a  right,  but  he  does  not  shew  that  he  had  any  right  to 
exercise.]     Secondly,  the  award  is  bad,  as  it  does  not  recite 

(a)  1  C.  B.  128.  (6)  6  Q.  B.  615  ;  S.  C.  ante,  vol.  2,  p.  549. 
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1847.  that  the  alteration  was  made  under  the  authority  of  the 
Judge's  order.  In  Christie  v.  Hamlet  (a\  a  cause  was 
referred  to  arbitration  by  a  Judge's  order,  but  the  award 
recited  that  it  was  referred  by  order  of  nisi  prius,  and  the 
Court  intimated  that  it  was  a  nullity.  [Parke,  B. — In  that 
case  the  Court  only  decided  that  they  would  not  grant 
an  attachment  to  enforce  performance  of  the  award*  An 
arbitrator  need  not  recite  his  authority.] 

Feb  CuEiAif. — There  will  be  no  rule. 

Rule  refiised. 

(a)  2  M.  &  P.  316 ;  S.  C.  5  Bing.  195. 


Dter  v.  Disney. 

Tbe'^Somer-  '  HIS  was  a  rule,  calling  on  the  plaintiBF  to  shew  cause 
boTO*^ Ae  ^^y  ^®  defendant  should  not  be  discharged  out  of  the 
Queen's  ior-     custody  of  the  sheriff  of  Middlesex,  on  the  irround  that  he 

▼ants  in  or-  •'  .   . 

dinary  with  was  ^*  Somerset  Herald," and  therefore  privileged  from  arrest 
^^ore,  I^  appeared  from  the  affidavits,  that  in  the  year  1813,  the 
from^arrest  defendant  was,  by  letters  patent  under  the  great  seal,  ap- 
pointed ^^  Somerset  Herald,'*  and  had  ever  since  been  such 
herald.  He  received  a  quarterly  salary  and  other  fees  from 
the  Lord  Chamberlain,  as  the  Queen's  servant  in  ordinary, 
and  also  a  livery,  or  dress  of  office,  which  he  was  in  the 
habit  of  wearing.  He  also  received  fees  as  one  of  the 
Queen's  household  servants  on  all  creations  of  titles  by  her 
Majesty.  It  was  his  duty  as  such  servant  in  ordinary,  to 
attend  her  Majesty  personally,  wherever  and  whenever 
thereto  required,  and  he  was  liable  at  any  moment  to  be 
required  so  to  attend  her  Majesty.  He  had  on  many 
occasions  personally  attended  upon  their  Majesties  Geoige 
the  Third,  George  the  Fourth,  William  the  Fourth,  and  her 
present  Majesty,  in  the  fulfilment  of  bis  duties  as  such 
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hendd.  It  was  also  his  duty  to  attend  her  Majesty  upon  1847. 
the  opening  or  proroguing  of  Parliament;  upon  all  royal 
marriages  or  funerals ;  on  her  Majesty's  public  attendance 
at  the  Chapel  Royal ;  upon  coronations ;  upon  all  Saints' 
and  collar  days;  upon  all  installations,  and  on  all  state 
occasions  and  public  ceremonials.  On  the  occasion  of  her 
present  Majesty's  coronation,  he  was  personally  present  and 
officiated  as  such  herald,  and  on  several  subsequent  occa- 
sions had  attended  her  Majesty  on  her  opening  Parliament 
It  also  appeared  that  for  some  years  he  had  been  prevented 
by  illness  {h>m  personally  attending  upon  her  Majesty  in 
performance  of  his  duties  as  such  herald.  It  was  also 
stated  that  on  several  previous  occasions  he  had  been  dis- 
charged out  of  custody  by  Pattesariy  J.,  Bosanqnet,  J.,  and 
Gumeyj  B.,  on  the  ground  of  his  privilege  as  '^  Somerset 
Herald."  That  on  the  occasion  of  his  present  arrest,  he 
applied,  by  summons,  for  hb  discharge,  when  A?//e,  B., 
refused  the  application,  indorsing  on  the  writ  of  summons, 
that  if  the  defendant  had  the  privilege  contended  for,  he 
must  sue  out  a  writ  of  privilege.  The  defendant  accord- 
ingly prepared  a  writ  of  privilege,  and  tendered  it  to  the 
officers  of  the  Petty  Bag  Office,  the  Record  and  Writ 
Clerks'  Office  of  the  Court  of  Chancery,  the  Crown  Office, 
and  the  signer  of  the  writs  in  the  Exchequer;  but  the  clerks 
of  those  offices  respectively  refused  to  issue  such  writ, 
alleging  that  they  had  never  heard  or  known  of  such  a  writ 
being  issued,  and  could  give  no  information  on  the  subject 
The  clerk  of  the  Petty  Bag  Office  searched  through  the 
book  of  precedents  kept  in  that  office,  but  could  find  no 
trace  or  entry  of  any  such  writ.  An  application  had  been 
made  to  the  Lord  Chamberlain  and  Earl  Marshal  for  per- 
mission to  arrest  the  defendant,  but  they  had  declined  to 
interfere. 

Bramwell  shewed  cause.  Upon  a  previous  application 
of  the  same  defendant,  this  Court  refused  to  discharge  him, 
and  said  that  if  he  was  privileged  as  '^  Somerset  Herald," 
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1847.        he  could  sue  out  a  writ  of  privil^e;  LesUe  v.  Disney  (a). 
^""^^1^^     That  decision  was  recognised  in  Bym  v.  DSfdin  (b).   Where 
o.  the  question  of  privilege  is  doubtful^  the  Court  will  not, 

upon  motion,  dischai]ge  the  party  out  of  custody,  but  will 
leave  him  to  his  writ  of  privilege ;  Luntley  v.  Battme  (c) ; 
Com.  Dig.  tit  *' Privilege''  (A  3).  The  fact  of  the  officen 
having  refused  to  issue  a  writ  of  privilege  affords  no  ground 
for  this  application.  The  case  of  HoUday  v.  Pitt  (d), 
shews,  that  if  the  defendant  is  really  privileged,  a  writ  of 
privilege  may  be  sued  out  The  defendant  is  tiot  of  the 
Queen's  household,  as  his  services  are  only  required  on 
particular  occasions.  It  also  appears  that  for  some  years 
past  he  has  been  unable  to  perform  his  duties. 

Hogginsy  contra*  The  defendant  is  entitled  to  his  dis- 
charge. He  is  a  servant  in  ordinary  with  fee,  since  he 
may  be  called  upon  at  any  time  to  serve.  It  is  true  that 
he  is  not  required  to  be  in  constant  attendance  upon  her 
Majesty;  but  the  same  observation  would  apply  to  other 
members  of  the  royal  household,  as  a  coachman ;  King  v. 
Foster  (e);  or  the  lighter  of  fires  and  candles  to  the  yeoman 
guard ;  Forster  v.  Hopkins  (jy  His  illness  does  not  deprive 
him  of  his  privilege,  for  its  duration  is  uncertain,  and  he 
may,  when  called  upon,  be  able  to  perform  his  duties. 
Leslie  V.  Disney  is  no  authority  for  refusing  this  application, 
because  there  the  duties  of  the  defendant  were  not  so  fully 
stated  as  in  the  present  affidavit 

Cur.  ado.  vult 

Alderson,  B. — I  regret  that  questions  of  this  kind 
relating  to  the  privileges  of  her  Majesty's  servants  to  be 
exempted  from  arrest  should  arise  in  modem  times;  and  I 

(a)  3  DowL  437;  S.  C.  1  C,  (c)  2  B.  &  A.  234. 

M.  &  R.  578.  id)  Gas.  t«np.  Hard.  37^ 

(ft)  3  Dowl.  448;  S.  C.  1  C,  (e)  2  Taun^  167. 

M.  &  R.  821 ;  See  also  Wi$Uer  v.  (/)  2  Chit.  Rep.  46. 
Dibdim,  ante,  vol.  2,  p.  211. 
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mast  say  that  it  would  be  better  if  her  Majesty  were  served       1847. 
by  persons  who  are  not  in  debt     The  privilege  itself  is  one        ]^^!^7"*^ 
that  belongs  not  to  the  party  but  to  the  Crown,  and  the  <'• 

question  here  is,  whether  the  defendant  has  made  out  to 
my  satisfaction  that  he  is  a  servant  in  ordinary  to  her 
Majesty  with  fee  ?  When  this  case  was  formerly  before  the 
Courts  my  Brother  Parke  and  myself,  the  only  Judges  then 
present,  doubted  whether  the  defendant  was  a  servant  in 
ordinary  with  fee,  and  on  that  ground  discharged  the  rule, 
directing  the  defendant  to  sue  out  a  writ  of  privilege  if  he 
thought  proper.  Since  that  time  the  question  has  been 
brought  before  the  t/v^o  other  Judges,  Patteson^  J.,  and 
Gunugy  R,  on  fuller  affidavits,  and  they  ordered  his  dis-' 
chaige,  because  they  considered  him  a  servant  in  ordinary 
with  fee.  On  a  subsequent  occasion,  Bosanquet,  J.,  acted 
on  the  same  principle,  and  ordered  his  discharge.  Here 
it  is  clearly  made  out  by  the  affidavits  that  the  defendant 
is  a  servant  in  ordinary  with  fee.  He  is  in  continuous 
attendance  upon  her  Majesty,  inasmuch  as  his  services  may 
be  required  at  any  time ;  and,  as  the  times  are  uncertain, 
it  would  be  improper  to  prevent  him,  by  arrest,  from  dis- 
chai^ng  those  duties.  It  appears  that  he  is  bound  to 
attend  the  Queen  on  a  prorogation  of  Parliament  preceding 
a  dissolution ;  to  be  present  at  coronations,  royal  marriages 
and  funerals;  to  receive  an  ambassador;  and,  as  those 
ceremonies  may  occur  at  uncertain  periods,  we  cannot 
allow  the  Crown  to  be  prevented  from  having  its  due  and 
ordinary  state.  It  is  said,  however,  that  his  services  are 
not  continuous.  But  in  the  case  of  a  chaplain,  he  is  not 
required  to  be  continually  preaching  before  the  Queen,  but 
he  is  liable  at  any  time  to  be  called  upon  to  do  his  duty. 
He  is,  therefore,  in  continuous  service,  although  such  service 
is  performed  at  reasonable  intervals.  So  with  respect  to 
the  candle  snuffer  and  fire  lighter  of  the  Palace,  although 
in  Summer  no  fires  are  required,  and  fewer  candles  are 
burnt,  still  the  duties  are  continuous,  althoCigh  performed 
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at  tinoertain  intervals.  So  in  the  case  of  the  page  of  the 
second  class  and  the  lord  of  the  bedchamber,  there  is  a 
continuous  service,  although  their  ordinary  duties  are  only 
required  at  intervals.  I  therefore  think  that  the  '<  Somerset 
Herald"  must  be  considered  as  being  in  the  continuous 
service  of  the  Crown,  and  it  is  inconsistent  with  the 
privileges  of  the  Crown  that  he  should  be  arrested.  The 
result  is,  that  the  defendant  must  be  discharged.  There 
may  be  some  doubt  as  to  the  proper  course  to  be  pursued 
in  such  a  case  as  the  present  KAle  (a)  says,  that  the  Lord 
Chamberlain  ought  to  remove  parties  in  debt  from  the 
service  of  the  Crown,  or  compel  them  to  pay  their  debts; 
but  that  is  a  question  with  which  this  Court  has  nothing 
to  do.  The  rule  must  be  absolute  for  discharge  of  the 
defendant  out  of  custody. 

Rule  absolute. 


(a)  The  Kimg  v.  MinUton,  2  Keb.  3. 


Wberethe 
plaintiff 
brought  an 
action  for  libel, 
tbe  declaration 
in  which  con- 
tained ie?eral 
counts,  the 
Court  refused 
to  strike  out 
the  first  count, 
on  the  ground 
that  the  plain- 
tiff had  pre- 
Tiously  ob- 
tained, in  the 
Court  of 
Queen's 
Bench,  a  rule 
nisi  for  a 
criminal  in- 
formation for 
the  same  libel 


Wakley  v.  Coo&e  and  Another. 

J.  HIS  was  an  action  of  libel  brought  by  the  plaintiff,  a 
coroner  for  the  county  of  Middlesex,  against  the  printer 
and  proprietor  of  a  certain  periodical  paper  called  "  The 
Medical  Times,"  for  publishing  in  that  paper  certain  articles 
reflecting  on  the  conduct  of  the  plaintiff  as  coroner,  during 
an  inquest  held  by  him  at  Hounslow.  The  declaration 
contained  several  counts,  setting  out  the  different  articles 
complained  of.  The  action  was  commenced  on  the  13  th  of 
February,  1847,  and  prior  thereto,  namely,  on  the  12th  of 
November,  1846,  the  plaintiff  had  obtained  in  the  Court 
of  Queen's  Bench,  a  rule  nisi  for  a  criminal  information  in 
respect  of  the  libel  complained  of  in  the  first  count  of  tbe 

as  ih&t  contained  in  that  count,  which  rule  was,  after  argument,  discharged. 
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declaration.     In  Hilary  Term,  1847,  that  rule  was  argued        1847. 
and  discharged  upon  the  merits.  Wakley 


Cooke 
Lushf  on  an  affidavit  of  the  above  facts,  had  applied  to   ind  Anothet. 

Aldersouy  R,  sitting  alone,  and  obtained  a  rule  to  shew 

caose  why  the  first  count  of  the  declaration  should  not  be 

struck  out     He  cited  Rex  v.  Sparrow  (a). 

The  Attorney  General  and  Bramwell  appeared  to  shew 
cause^  but  the  Court,  on  hearing  the  facts,  called  on 

Lush^  to  support  the  rule.  A  party  who  applies  for  )a 
criminal  information,  impliedly  undertakes  not  to  bring  an 
action  for  the  same  cause.  Rex  v.  Sparrow  is  an  authority 
to  that  effect  There  a  rule  nisi  for  a  criminal  information 
having  been  granted,  the  defendant's  counsel,  before  shewing 
cause,  called  on  the  prosecutor's  counsel  to  elect  whethet 
he  would  prosecute  that  application  or  bring  his  action. 
That  being  refused,  BuUer^  J.,  was  of  opinion  that  it  was 
incumbent  on  the  prosecutor  to  decide  in  the  first  instance; 
and  said  he  recollected  a  case  in  which  the  point  had  been 
determined.  The  Court  took  time  to  consider,  and  on  the 
following  day,  Ashursty  J.,  said,  "  they  had  considered  the 
point  very  fully,  and  thought  it  proper  to  establish  it  as  a 
general  rule  for  the  future,  that  when  a  person  applies  for 
an  information,  he  is  understood  to  waive  his  right  to  bring 
an  action,  unless  the  Court  should,  on  hearing  the  whole 
matter,  be  of  opinion  that  it  is  a  proper  subject  to  be  tried 
in  a  civil  action,  and  should  specifically  give  him  leave  to 
do  so.  It  frequently  happens  that  informations  are  moved 
for  merely  to  sift  out  the  opinion  of  the  Court,  even  when 
the  party  thinks  there  is  little  probability  of  succeeding :  it  is 
unreasonable  to  engage  the  time  and  attention  of  the  Court 
in  such  a  manner,  and  such  applications  are  unnecessary  if 
the  party  resort  to  his  private  remedy  and  if  an  information 

(ff)  2  T.  R.  198, 

VOL.   IV.  Z  2  D.   &  L. 
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Wakley 
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Cooke 

and  Another. 


be  granted^  it  is  of  course  to  stay  the  proceedings  in  an 
action  for  the  same  cause."  That  rule  has  ever  since  been 
acted  upon  in  the  Court  of  Queen's  Bench,  and,  if  the 
present  action  had  been  brought  there,  that  Court  would 
have  stayed  the  proceedings.  The  pliuntiff  ought  not  to 
be  allowed,  by  merely  changing  the  Court,  to  get  rid  of 
the  implied  obligation  into  which  he  entered  on  moving  for 
the  criminal  information,  that  he  should  bring  no  action  in 
respect  of  the  same  cause  of  complaint  This  proceeding 
is  a  breach  of  good  faith,  which  calls  for  the  interference  of 
the  Court.  Li  Cocker  v.  Tempest  {a),  Alderson,  B.,  says, 
**  the  power  of  each  Court  over  its  own  process  is  unlimited; 
it  is  a  power  incident  to  all  Courts,  inferior  as  well  as 
superior;  were  it  not  so,  the  Court  would  be  obliged  to 
sit  still  and  see  its  own  process  abused,  for  the  purpose  of 
injustice.  The  exercise  of  the  power  is  certainly  a  matter 
for  the  most  careful  discretion ;  and  where  there  are  con- 
flicting statements  of  facts,  I  agree  that  it  is  in  general 
much  better  not  to  try  the  question  between  the  parties  on 
affidavit."  The  plaintiff,  as  well  as  every  other  subject  of 
the  realm,  is  presumed  to  know  the  practice  of  the  Courts, 
and  by  applying  for  the  criminal  information,  he  has,  in 
contemplation  of  law,  said,  "  if  the  Court  will  hear  this 
matter  criminally,  and  exercise  a  discretion  upon  it,  I 
undertake  not  to  bring  a  civil  action." 


Pollock,  C.  B. — The  rule  must  be  discharged.  The 
case  cannot  be  put  so  high  as  Mr.  Liuh  has  put  it  in  the 
course  of  his  argument,  when  he  said  that  every  subject  of 
this  realm  must  be  supposed  to  knoW  the  practice  of  the 
Courts.  The  Queen's  subjects  are  undoubtedly  presumed 
to  know  the  law  of  the  land,  but  it  is  very  possible  they 
may  know  nothing  of  the  practice  of  the  Courts — indeed 
we  frequently  give  relief  on  motion  to  parties  who  have 
ignorantly  sinned  against  our  practice.     But  even  were  it 


(a)  7  M.  &  W.  602 ;  S.  C.  9  Dowl.  306. 
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Otherwise^  I  do  not  consider  myself  bound  by  what  is        1847. 
reported  to  have  been  said  by  the  Court  of  King's  Bench      Wakley 
in  Rex  v.  Sparrow  (a).     That  case  does  not  appear  to  have  **• 

been  determined  by  the  full  Court,  and  indeed  I  should  and  Another. 
almost  doubt  whether  the  report  can  be  perfectly  accurate. 
Supposing,  however,  it  to  be  so,  I  must  say  I  think  that  the 
Judges  of  the  Court  of  King's  Bench  had  no  right  to  lay 
down  such  a  rule  as  they  are  there  supposed  to  have  done, 
much  less  to  bind  by  it  the  other  Courts  in  Westminster 
Hall.  The  rule  amounts  to  the  same  as  if  they  said  this, 
if  any  person  applies  to  us  to  exercise  a  peculiar  juris- 
diction which  we  alone  possess,  he  is  thereby  understood 
to  do  something,  which  I  believe  I  am  correct  in  saying, 
not  one  of  the  Judges  now  sitting  with  me  on  this  Bench 
ever  knew  to  be  the  practice  of  the  Courts  or  the  law  of 
the  land,  namely,  to  enter  into  an  implied  undertaking  not 
to  bring  any  action  for  the  cause  of  complaint  in  respect  of 
which  he  applies.  If  such  be  the  practice  of  the  Court  of 
Queen's  Bench,  I  must,  for  my  own  part,  admit  that  I  have 
hitherto  been  totally  ignorant  of  it.  I  never  understood 
that  a  party  so  applying  put  himself  under  any  such  terms. 
I  confess  I  have  understood,  that  if  a  party  has  already 
brought  an  action  for  a  libel,  he  must  abandon  it  before 
the  Court  of  Queen's  Bench  will  entertain  his  application 
for  a  criminal  information  in  respect  of  the  same  libel. 
But  if  he  applies  to  that  Court  for  relief,  and  does  not  get 
it,  it  is  certainly  new  to  me  that  he  is  thereby  supposed  to 
have  entered  into  an  engagement  not  to  bring  an  action 
afterwards.  If  that  be  the  rule  which  the  Court  of  King's 
Bench  intended  to  establish  in  Rex  v.  Sparrow,  I  must  say 
that  I  do  not  think  that  they  were  competent  to  lay  down 
sach  a  rule  to  bind  other  Courts,  especially  as  the  rule  is, 
88  admitted  by  the  report  itself,  introductory  of  a  new 
practice.  The  plaintiff,  in  the  present  case,  is  therefore 
entitled  to  bring  this  action. 

(o)  2  T.  R.  198. 

z  z  2 
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1847.  Parke,  B. — I  am  also  of  opinion  that  we  ought  not  to 

^^^^^2^^    interfere.     No  doubt  the  Court  has  power  to  stay  any  pro- 
«•  ceedings  taken  against  good  faith,  that  is,  taken  in  violation 

and  Anotlicr.  of  any  agreement  between  parties  before  us,  and  we  could 
enforce  such  an  agreement  by  staying  those  proceedings. 
But  that  is  not  the  present  case — here  the  engagement  (if 
any)  is  entered  into  by  the  plaintiff  with  the  Court  of 
Queen's  Bench  before  the  present  defendants  came  before 
the  Court  at  all ;  for  the  tacit  promise  relied  on  is  presumed 
to  have  been  made  by  the  plaintiff  at  the  moment  when  he 
applied  for  the  criminal  information.  Now  such  an  agree- 
ment cannot  be  put  higher  than  if  it  had  been  embodied 
in  a  rule  of  that  Court  drawn  up  at  the  time.  The  Court 
of  Queen's  Bench  has  power  over  its  own  proceedings,  and 
if  in  that  case  an  action  were  afterwards  commenced  in 
their  own  Court,  they  would  exercise  their  discretion  as 
to  allowing  the  plaintiff  to  proceed.  They  might  also 
perhaps,  think  that  the  bringing  of  an  action  in  this  Court 
was  a  violation  of  the  plaintiff's  implied  agreement  with 
them,  and  a  contempt  of  Court ;  and,  if  so,  they  might 
enforce  the  agreement,  by  threatening  or  issuing  an  attach- 
ment But  I  think  that  we  have  no  power  to  stay  an  action 
in  this  Court  on  the  ground  that  the  plaintiff  is  restrained 
from  bringing  it  by  a  rule  supposed  to  be  drawn  up,  not 
by  way  of  agreement  with  the  opposite  party,  but  in  com- 
pliance with  the  practice  of  another  Court.  I  was  aware 
that  there  was  a  rule  in  the  Queen's  Bench  on  this  subject, 
but  I  thought  it  was  confined  to  the  imposing  as  a  condition 
to  the  granting  of  a  rule  absolute  for  an  information,  that 
the  party  should  bring  no  action  for  the  same  injury.  But 
whatever  the  rule  may  be,  I  am  clearly  of  opinion  that 
we  cannot  make  it  the  foundation  of  a  jurisdiction  ia 
ourselves  to  stay  proceedings.  The  rule  only  creates  aa 
engagement  between  the  plaintiff  and  that  Court,  and  it 
must  exercise  its  discretion  as  to  whether  his  subsequently 
bringing  an  action  is  a  violation  of  it. 
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RoLFE,  B. — ^It  would  be  a  strange  anomaly  if  the  law  of       1847. 

the  land  were  as   suggested  by  the  defendants'  counsel.      Wakley 

The  Court  of  Queen's  Bench  have  laid  down  a  rule  that  «'• 

Cooke 
no  action  shall  be  brought  in  certain  cases,  and  they  may  and  Another. 

of  course  dispense  with  that  rule  whenever  such  an  action 

is  brought  in  their  own  Court.     But,  as  we  have  no  power 

of  looking  into  the  proceedings  in  a  criminal  information, 

the  consequence  of  the  defendants'  argument  would  be, 

that  the  Court  of  Queen's  Bench,  by  a  rule  made  almost 

half  a  century  ago,  have  prevented  the  plaintiflf  absolutely 

from   suing  in   any   other  Court,  with   only   a  qualified 

prohibition  on  him  from  suing  in  their  own. 

Platt,  B. — I  can  well  understand  the  object  of  the 
Court  of  Queen's  Bench  in  establishing  the  rule  laid  down 
in  Bex  v.  Sparrow  (a) — it  was  to  prevent  the  oppression  of 
two  proceedings  being  taken  for  the  same  cause  of  com* 
plaint  It  is  on  that  ground  that  criminal  informations  are 
not  granted,  except  on  the  condition  that  the  prosecutor 
shall  bring  no  action  for  the  same  injury;  and,  if  an  action 
be  brought,  Tlie  Attorney  General  would  enter  a  nolle 
prosequi  to  prevent  the  criminal  proceeding  from  going  on. 
In  the  course  of  my  practice  at  the  Bar,  I  was  very  much 
engaged  in  matters  of  that  nature,  and  frequently  co- 
operated with  the  most  learned  counsel  on  the  subject,  but 
none  of  us  ever  dreamt  that  any  application  could  be  made 
to  the  Queen's  Bench  to  stay  the  civil  suit,  as  we  under- 
stood that  the  only  mode  of  redress  was  by  application  to 
The  Attorney  General^  who  usually  thought  the  double 
proceeding  an  oppressive  course.  1  never  heard  of  any 
other.  I  cannot  conceive  that  this  Court  has  any  power 
to  prevent  any  British  subject  from  coming  into  it  to 
vindicate  his  character. 

Rule  discharged. 

(rt)  2T.  R.  198. 
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The  Court 
refused  to  dis- 
charge out  of 
custody  a 
defendant 
taken  in  exe- 
cution in  the 
year  1828, 
upon  affidavit 
that  the  plain- 
tiff had  died 
in  1839.  and 
that  the  dc- 
fcndant  had 
been  informed 
and  believed 
that  no  legal 
personal 
representative 
of  the  plaintiff 
had  revived 
the  action,  or 
had  taken  any 
proceedin<;s 
whatever  in  the 
matter,  since 
the  death  of 
the  plaintiff. 


Taylor  v.  Burgess. 

G.  T.  WHITE  moved  to  discharge  the  defendant  out 
of  custody  under  the  following  circumstances.  The  de- 
fendant had  l>een  taken  in  execution  under  a  ca.  sa.  in 
the  month  of  June,  1828,  and  had  ever  since  remained  in 
custody.  In  April,  1839,  the  plaintiflF  died,  and  the  de- 
fendant's aflBdavit  stated  that  he  had  been  informed  and 
believed  that  no  legal  personal  representative  of  the  plaintiff 
had  revived  the  action,  or  had  taken  any  proceedings  what- 
ever since  the  death  of  the  plaintiflF.  A  summons  was 
taken  out  before  a  Judge  at  Chambers,  to  discharge  the 
defendant  out  of  custody,  and  had  been  served  on  the  agent 
of  the  attorney  for  the  plaintiflF  on  the  record,  but  was  not 
attended  by  the  agent  or  the  attorney,  on  the  ground  that 
the  attorney  was  not  then  concerned  in  the  business.  In 
Brouffhton  v.  Martin  (a),  the  Court  discharged  a  defendant 
out  of  custody  who  was  in  execution  at  the  suit  of  a  plaintiff 
some  time  since  deceased,  on  whose  part  no  will  had  been 
proved,  nor  any  administration  granted,  and  whose  family, 
on  motion  for  the  above  purpose,  declined  to  interfere. 
So  in  Parkinson  v.  Horhck  (J),  the  Court  discharged  a 
defendant  out  of  custody  after  the  plaintiflTs  death,  it 
appearing  that  the  next  of  kin  did  not  intend  to  take  out 
administration,  the  rule  nisi  having  been  served  on  the 
next  of  kin.  [Rolfe^  B. — The  defendant  ought  to  have 
ascertained  whether  there  was  any  executor.]  Crore  v. 
Wright  (c)  is  also  an  authority  in  favour  of  this  application. 


Pollock,  C.  B. — The  plaintiflF  must  make  out  a  better 
case. 


(a)  1  B.  &  P.  176. 

(A)  2  N.  R.  240. 


(c)  1  Dowl.  864,  N.  S. 
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Parke,  B. — The  objection  is  that  there  is  no  person        1847. 
who  can  give  a  legal  discharge,  but  that  is  not  sufficiently 
made  out     If  the  defendant  pays  the  money  into  Court 
he  will  have  no  difficulty  in  getting  out  of  custody. 

Rule  refused. 


IviMEY  V.  Marks. 

Lf  £BT  for  work  and  labour  as  an  attorney  and  solicitor.  Where  an 
and  for  fees  due  and  payable  in  respect  thereof     There  bilr^^nujni 
were  also  counts  for  money  paid  and  for  money  due  on  an  p^«r&" '?'' 

•^   *  ^ ''  business  done 

account  stated.  in  the  Court 

The  defendant  pleaded  to  the  first  and  second  counts  andauT^^' 
that  the  plaintiff  was  an  attorney  of  her  Majesty's  Court  of  ^^^JJJon^i,^ 
Exchequer  at  Westminster,  and  a  solicitor  of  her  Majesty's  ^be  bill  should 
High  Court  of  Chancery,  and  that  the  said  work  was  busi-  particular 
nes8  done  by  him  as  an  attorney  and  solicitor,  and  the  said  ewihportion^ 
materials  were  provided  by  the  plaintiff  as  aforesaid,  as  an  ®^  ^^J  busincsi 
attorney  and  solicitor,  in  and  about  the  said  work  and  busi- 
ness»  and  not  otherwise ;  and  that  the  said  money  in  the  said 
first  count  mentioned  consisted  of  fees  and  charges  for  the 
said  business  so  done,  ^c. ;  and  that  the  said  money  in  the 
second  count  mentioned  to  have  been  paid  was  so  paid  by 
the  plaintiff  as  an  attorney  and  solicitor  in  disbursements 
for,  in  and  about  the  said  work  and  business,  &c. :  that  no 
bill  of  the  said  fees,  charges  and  disbursements,  &c.,  sub- 
scribed with   the  proper  hand  of  the  plaintiff,  was  one 
calendar  month,  or  at  any  time  before  the  commencement 
of  this  suit,  delivered  to  the  defendant,  or  sent  by  the  post 
to  or  left  for  the  defendant,  at  his  counting-house,  office  of 
business,  dwelling-house,  or  last  known  place  of  abode,  nor 
was  any  bill  of  the  said  fees,  charges  and  disbursements,  &c., 
one  calendar  month,  or  at  any  other  time  before  the  com- 
mencement of  this  suit,    delivered  unto   the   defendant, 
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1847.  inclosed  in  or  accompanied  by  a  letter,  subscribed  with 
the  proper  hand  of  the  plaintiff,  referring  to  such  bill; 
as  required  by  the  statute  in  such  case  made  and  pro- 
vided, &c. 

Replication :  that  a  bill  of  the  said  fees,  &a,  was  one 
calendar  month  before  the  commencement  of  this  suit,  to 
wit,  on,  &c.,  duly  left  for  the  defendant  at  his  office  of 
business,  inclosed  in  a  letter,  subscribed  with  the  proper 
hand  of  the  plaintiff,  to  wit,  with  the  plaintiff  s  own  name, 
referring  to  such  bill ;  in  manner  and  form  as  required  by 
the  said  statute. 

At  the  trial  before  PkUt,  B.,  it  appeared  that  the  action 
was  brought  to  recover  the  sum  of  88/.  158,  8dL,  for  business 
done  by  the  plaintiff  as  an  attorney  and  solicitor,  and  that 
more  than  a  month  before  the  action  was  commenced,  a 
bill  of  costs  was  delivered  at  the  defendant's  residence, 
inclosed  in  a  letter  signed  by  the  plaintiff.  The  bill  con- 
tained some  charges  for  business  done  in  a  Chancery  suit, 
which  was  erroneously  headed  "  ChurchhUl  ats.  Marks^ 
instead  of  *^  Marks  ats.  ChurchhiJV*  There  were  other 
charges  relating  to  a  suit  between  the  defendant  and  one 
Erskine,  but  the  bill  did  not  state  in  what  Court  that 
business  was  done.  It  appeared,  however,  from  the  nature 
of  the  charges,  that  the  business  must  have  been  done  in  one 
of  the  superior  Courts  at  Westminster,  as  the  items  comprised 
Term  fees,  summonses  for  time  to  plead,  attending  sum- 
monses. Judges'  clerks,  &c.  It  was  proved  that  the  charges 
for  the  business  described  in  this  part  of  the  bill  would  be 
the  same  in  either  of  the  superior  Courts  of  law.  On  the 
part  of  the  defendant  it  was  objected  that  this  was  not  a 
sufficient  bill  of  costs  under  the  6  &  7  Vjct  c.  73,  s.  37,  or, 
at  all  events,  that  the  requisites  of  that  statute  had  only 
been  complied  with  so  far  as  related  to  the  business  done 
in  Chancery.  The  learned  Judge  directed  a  verdict  for  the 
plaintiff,  reserving  leave  for  the  defendant  to  move  to  enter 
a  nonsuit  on  the  first  point,  or  to  reduce  the  plaintiff's 
demand  on  the  second. 
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J^eacack,    in  Michaelmas  Term,  obtained  a  rule    nisi        1847' 
accordingly.  1^21^ 


Farrer  now  shewed  cause.  The  question  turns  upon  the 
construction  of  the  6  &  7  Vict  a  73,  s.  37,  which  enacts, 
*^  that  from  and  after  the  passing  of  that  act,  no  attorney  or 
solicitor,  nor  any  executor,  administrator,  or  assignee  of  any 
attorney  or  solicitor,  shall  commence  or  maintain  any  action 
or  suit  for  the  recovery  of  any  fees,  charges,  or  disburse- 
ments for  any  business  done  by  such  attorney  or  solicitor, 
until  the  expiration  of  one  month  after  such  attorney  or 
solicitor,  or  executor,  administrator,  or  assignee  of  such 
attorney  or  solicitor,  shall  have  delivered  unto  the  party  to 
be  charged  therewith,  or  sent  by  the  post  to  or  left  for  him 
at  his  counting-house,  office  of  business,  dwelling-house,  or 
last  known  place  of  abode,  a  bill  of  such  fees,  charges,  and 
disbursements,  and  which  bill  shall  either  be  subscribed 
with  the  proper  hand  of  such  attorney  or  solicitor,  (or,  in  the 
case  of  a  partnership,  by  any  of  the  partners,  either  with  his 
own  name,  or  with  the  name  or  style  of  such  partnership,) 
or  of  the  executor,  administrator,  or  assignee  of  such 
attorney  or  solicitor,  or  be  enclosed  in  or  accompanied  by 
a  letter  subscribed  in  like  manner  referring  to  such  bill; 
and  upon  the  application  of  the  party  chargeable  by  such 
bill  within  such  month  it  shall  be  lawful,  in  case  the  busi- 
ness contained  in  such  bill  or  any  part  thereof  shall  have 
been  transacted  in  the  High  Court  of  Chancery,  or  in  any 
other  Court  of  equity,  or  in  any  matter  of  bankruptcy  or 
lunacy,  or  in  case  no  part  of  such  business  shall  have  been 
transacted  in  any  Court  of  law  or  equity,  for  the  Lord 
High  (/hancellor  or  the  Master  of  the  Rolls,  and  in  case 
any  part  of  such  business  shall  have  been  transacted  in  any 
other  Court,  for  the  Courts  of  Queen's  Bench,  Common 
Pleas,  Exchequer,  Court  of  Common  Pleas  at  Lancaster,  or 
Court  of  Pleas  at  Durham,  or  any  Judge  of  either  of  them, 
and  they  are  hereby  respectively  required,  to  refer  such  bill. 


9. 

Marks. 


712  CASES  OV   POINTS  OF   PRACTICBy   BXCH. 

1847.  and  the  demand  of  sadi  attorney  or  solicitor,  executor, 
administrator,  or  assignee,  thereupon  to  be  taxed  and  setded 
by  the  proper  officer  of  the  Court  in  which  such  reference 
diall  be  made,  without  any  money  being  brought  into 
Court"  It  then  provides  that  no  such  reference  shall  be 
made  after  verdict  obtained,  or  a  writ  of  inquiry  executed, 
or  after  the  expiration  of  twelve  months  after  such  bill  shall 
have  been  delivered,  except  under  qiecial  circumstances, 
to  be  proved  to  the  satis&ction  of  the  Court  or  Judge  to 
whom  the  application  for  such  reference  shall  be  made: 
and,  that  if  on  taxation  more  than  one-sixth  of  the  bill  be 
taken  off,  the  costs  of  taxation  shall  be  paid  by  the  attorney, 
and,  if  less  than  one-sixth,  then  by  the  party  chargeable 
with  the  bill.  The  statute  also  empowers  a  Judge  of  any 
of  the  superior  Courts  of  law  or  equity  to  authorize  an 
attorney  or  solicitor  to  commence  an  action  for  the  recovery 
of  his  fees,  &c.,  although  one  month  shall  not  have  expired 
from  the  delivery  of  the  bill,  on  proof  to  the  satisfaction  of 
the  Judge  that  there  is  probable  cause  for  believing  that 
such  party  is  about  to  quit  England.  The  construction  of 
that  clause  was  under  consideration  in  the  case  oS  Engleheart 
v.  Moore  (a),  where  the  Court  held  that  an  attorney's  bill 
must  give  in  some  part  of  it  substantial  information  of  the 
Court  in  which  the  business  has  been  done.  The  reason 
there  given  by  Alderson,  B.,  is,  that  "  unless  the  name  of 
the  Court  be  stated,  it  would  be  impossible  for  the  client 
to  know  whether  on  taxation  one-sixth  would  be  taken  off, 
for  the  scale  of  fees  is  different  in  different  Courts,"  Here, 
however,  it  was  proved  that  the  common  law  charges  con- 
tained in  this  bill  would  be  the  same  in  either  of  the 
superior  Courts.  At  all  events,  the  plaintiff  is  entitled  to 
recover  so  much  of  the  bill  as  relates  to  the  business  done 
in  the  Court  of  Chancery,  the  reversal  of  the  names  of  the 
parties  to  the  suit  being  a  mere  clerical  error,  by  which  the 

(a)  Ante,  p.  60;  S.  C.  15  M.  &  W.  548. 


V. 

Masks. 
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defendant  could  not  be  misled     Drewv.  C!Kfford{a)y  and        1847. 

Waller  v.  Lacy  (J),  are  express  authorities  to  shew  that       Iv^ky 

although  an  attorney's  bill  contains  items  not  specified 

according  to  the  2  Geo.  2»  c.  23,  s.  23,  he  may  still  recover 

that  portion  of  his  bill  as  to  which  the  provisions  of  the 

statute  have  been  complied  with.     The  6  &  7  Vict  c  73, 

s.  42,  enacts,  ^^  that  in  all  cases  in  which  such  bill  shall  have 

been  referred  to  be  taxed  and  settled,  the  officer  to  whom 

such  reference  is  made  shall  be  at  liberty  to  request  the 

proper  officer  of  any  other  Court  having  such  an  officer  to 

assist  him  in  taxing  and  settling  any  part  of  such  bill,  and 

such  officer  so  requested  shall  thereupon  proceed  to  tax  and 

settle  the  same,  and  shall  have  the  same  powers,  and  may 

receive  the  same  fees  in  respect  thereof,  as  upon  a  reference 

to  him  by  the  Court  of  which  he  Ls  such  officer,  and  shall 

return  the  same,  with  his  opinion  thereon,  to  the  officer 

who  shall  have  so  requested  him  to  tax  and  settle  the  same; 

and  the  officer  to  whom  such  reference  is  made  shall  not 

be  paid  any  fee  for  that  portion  of  the  bill  which  shall  have 

been  so  taxed  and  settled  by  the  officer  of  such  other  Court 

at  his  request''     Under  that  section  the  defendant  might 

have  laid  the  bill  before  the  taxing  officer  of  the  Court  of 

Chancery,  who  would  have  taxed  the  charges  in  respect  of 

business  done  in  that  Court,  and  would  have  handed  over 

the  other  portions  of  the  bill  to  an  officer  of  one  of  the 

common  law  Courts.     [Parhe^  B. — The  reason  given  by 

my  Brother  Alderson  in  Englelieart  v.  Moore^  for  requiring 

the  name  of  the  Court  to  be  mentioned  in  the  bill,  is  not 

the  only  reason,  as  appears  from   the  cases  of  Letois  v. 

Primrose  (c),  and  Martindale  v.  Faulkner  {dy     In  the  latter 

case,  Tindaly  C.  J.,  said,  '*  I  agree  entirely  with  the  decision 

of  the  Court  of  Queen's  Bench  in  Letois  v.  JPrimrosey  that, 

although  the  statute  does  not  in  express  terms  require  the 

(a)  R.  &  M.  280;  S.  C.  2  C.  (c)  6  Q.  B.  265. 
&  P.  69.  (rf)  2  C.  B.  706 ;  S.  C.  ante, 

(b)  I    M.   &   G.    54  ;    S.   C.    1  vol.  3,  p.  600. 
Scott,  N.  R.  186  ;  8  Dowl.  563. 
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1847.  Court  and  cause  to  be  mentioned,  yet  it  fiJlows  from  the 
genend  scope  and  object  of  the  daose  that  such  infonnation 
is  necessaiy,  in  order  to  enable  the  cUent  to  ascertain  to 
what  Court  or  Judge  he  is  to  apply  for  the  taxation  of  the 
bilL"  The  rest  of  the  Court  concur  in  that  view,  but  my 
Brother  Mauk,  in  a  yeir  learned  judgment,  differed  from 
the  other  Judges  as  to  the  suflBciency  of  the  particular  bill 
delivered  in  that  case.  He  put  a  less  liberal  construction 
on  the  statute,  on  the  ground  that  attorney's  bills  are 
required  to  be  delivered  for  the  information  of  ignorant 
persons,  and  not  of  such  as  are  skilled  in  the  law  and 
practice  of  the  Courts.  Both  those  cases  were  decided 
under  the  repealed  statute  2  Gea  2,  a  23,  s.  23,  but  I  do 
not  see  why  the  same  reason  should  not  af^y  now.  The 
most  skilful  person  could  not  tell  from  this  bill  in  what 
Court  part  of  the  bunness  was  done.]  The  portion  which 
was  not  in  Chancery  must  have  been  in  one  of  the  superior 
Courts  of  common  law. 

Peacock  appeared  to  support  the  rule,  but  was  directed 
by  the  Court  to  confine  his  aigument  to  the  plaintiff's  right 
to  recover  in  respect  of  the  portion  of  the  business  done 
in  Chancery.  This  being  one  entire  bill,  if  it  is  bad  in 
part,  it  is  bad  for  the  whole.  If  separate  bills  had  been 
delivered  for  the  business  done  in  each  of  the  Courts,  the 
plmntiff  might  have  recovered  upon  one  of  the  bills,  though 
the  other  was  defective.  In  that  case  an  attorney  would 
have  had  no  difficulty  in  advising  as  to  the  propriety  of 
taxing  either.  But  when,  as  here,  the  charges  for  business 
done  in  different  Courts  are  blended  together  in  one  bill, 
the  client  could  not  with  safety  proceed  to  tax  the  amount, 
for  unless  one-sixth  of  tJie  whole  were  taxed  off,  he  would 
have  to  pay  the  costs  of  taxation.  (He  was  then  stopped 
by  the  Court.) 

Pollock,  C.  B. — The  rule  must  be  absolute  to  enter  a 


EASTER  TERM,    10   VICT.  715 

nonsuit     The  question  arises  on  the  construction  of  the        1847. 
6  &  7  Vict  c.  73,  so  that  the  case  of  }VaUer  v.  Lacy  (a),     ^^T^JJJ^ 
which  was  relied  upon  by  the  plaintiff's  counsel,  is  no  ^^ 

longer  applicable.  The  recent  statute  makes  this  difference 
in  the  law,  that  now  every  part  of  an  attorney's  bill  may  be 
taxed,  and  there  is  no  distinction  between  business  done  in 
Court  and  out  of  Court.  It  is  worthy  of  remark,  that  in 
the  case  which  I  have  mentioned,  the  defendant's  counsel 
gave  up  the  point,  on  the  case  o{  Drew  v.  Clifford  (b)  being 
cited.  Since,  therefore,  the  present  question,  even  if  it 
had  arisen  on  this  statute,  was  not  decided  in  Walter  v. 
Lacy,  we  cannot  consider  that  authority  binding  on  us. 
With  respect  to  Drew  v.  Clifford^  Lord  Tenterden  did  no 
more  than  direct  the  jury  to  find  a  verdict  for  the  plain- 
tiff, reserving  leave  for  the  defendant  to  move  the  Court 
above  on  the  point  There  is,  however,  a  case  of  Hill  v. 
Humphreys  (c),  which  is  more  to  the  purpose.  The  mar- 
ginal note  of  that  case  is,  that  if  an  attorney  introduce 
into  his  bill  certain  items  connected  with  his  professional 
capacity,  though  not  immediately  within  the  words  of  the 
2  Geo.  2,  c.  23,  and  in  an  action  on  the  bill  fail,  becaiL<%e  it 
was  not  properly  delivered  according  to  the  directions  of 
the  statute,  he  must  fail  altogether,  and  will  not  be  allowed 
to  recover  for  such  items  only ;  and  the  reporters  then  add 
a  query,  whether  the  same  rule  would  not  prevail  if  such 
items  were  not  at  all  connected  with  his  professional 
capacity.  It  appears  to  me  that  Hill  v.  Humphreys  was 
correctly  decided,  and  for  good  reasons.  I  entirely  adopt 
the  argument  of  Mr.  Peacock,  that  when  an  attorney's  bill  is 
delivered  under  the  statute,  the  whole  of  it  must  be  taxed  j 
and,  if  the  attorney  does  not  distinctly  state  in  what  Court 
of  common  law  the  business  was  done,  it  is  the  same  as  if 
no  Court  was  stated  at  all.  In  the  present  case,  although  the 
bill  is  sufficient  with  respect  to  the  business  done  in  Chan- 


(a)  1  M.  &  G.  54.  (c)  2  B.  &  P.  343 ;    S.  C. 

(fr)  R.  &  M.  280;  2  C.  &  P.  69.        3  Esp.  254. 
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eery,  it  is  not  so  for  the  purpose  of  getting  the  other  items 
taxed,  which  are  manifestly  charged  for  business  done  in 
some  one  or  other  of  the  superior  Courts  of  common  law. 
I  am,  therefore,  of  opinion,  that  under  the  provisions  of  the 
recent  statute  this  is  not  a  proper  bill,  inasmuch  as  it  is  not 
such  a  one  that  another  attorney  could  fairly  advise  the 
client  as  to  the  propriety  of  taxing,  and,  consequently,  the 
plaintiff  cannot  succeed  in  this  action. 


Parke,  B.,  Rolpe,  B.,  and  Platt,  B.,  concurred. 


Rule  absolute. 


Ibbett  v.  Leaves. 

J.  HIS  was  an  action  of  debt  to  recover  the  sum  of  ZSL 
for  money  lent  The  defendant  pleaded  (with  other  pleas) 
a  set-off  to  the  amount  of  1192.  I8s.  for  money  paid,  money 
had  and  received,  and  money  due  on  an  account  stated. 
The  plaintiff  thereupon  obtained  the  following  order  for 
particulars  of  set-off.  ^^Upon  hearing,  &c.,  I  do  order, 
that  the  defendant's  attorney  or  agent  shall  deliver  to  the 
plaintiff's  attorney  or  agent,  an  account  in  writing  {with 
dates)  of  the  particulars  of  the  defendant's  set-off  in  this 
action,  on  or  before,  &c.,  and  in  default  thereof,  the  de- 
fendant shall  be  precluded  from  giving  any  evidence  in 
support  of  such  set-off  at  the  trial  of  this  cause.  Dated,"  &c 
A  few  days  afterwards  the  defendant  delivered  particulars 
of  the  items  claimed,  but  without  dates.  The  plaintiff  made 
no  objection  to  the  particulars  when  delivered,  but  replied 
to  the  pleas,  and  issue  having  been  joined  thereon,  the 
cause  came  on  for  trial  before  Aldersouy  B.,  when  the 
plaintiff's  counsel  objected  that  the  defendant  could  not 

J>roperiy  re-  '' 

ected,  the 

order  not  having  been  complied  with  ;  and  that  the  plaintiff  had  not  waired  the  ol^jection  by 
replying  to  the  plea. 


An  order  was 
made  for  de- 
liTery  of  par- 
ticulars of 
let-off,  with 
date$^  and  in 
default  thereof, 
that  the  de- 
fendant should 
be  precluded 
from  givinff 
evidence  of 
set-off.     Pur- 
ticulars  were 
delivered, 
but  without 
dates,  subse- 
quently to 
which  the 
plaintiff  re- 
plied, and  the 
cause  came 
on  for  trial, 
when  the 
Judge  refused 
to  receive  the 
evidence  of 
set-off:  Bdd, 
that  the  evi- 
dence was 
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give  evidence  in  support  of  his  set-ofF,  as  he  had  failed  to        1847. 
comply  with  the  order  for  the  delivery  of  particulars  with 
dates.  The  learned  Judge  was  of  that  opinion,  and  directed 
a  verdict  for  the  plaintiAl 

Humfrey  moved  for  a  new  trial,  on  the  grounds,  first,  of 
surprise;  secondly,  that  the  evidence  of  the  set-off  was 
improperly  rejected. 

Crawder  and  Pigott  shewed  cause,  and  argued  that  the 
delivery  of  particulars  without  dates  was  not  a  compliance 
with  the  order;  and  that  it  ought  to  appear  on  the  affidavits 
that  the  omission  of  the  dates  was  a  mere  oversight 

Humfrey  and  Waddington  appeared  to  support  the  rule, 
but  were  stopped  by  the  Court 

Pollock,  C.  B. — I  am  of  opinion  that  the  plaintiff  is 
quite  regular,  and  that  there  is  no  objection  whatever  to 
the  course  which  he  has  taken.  Since,  therefore,  he  has 
got  a  verdiot,  and  the  cause  is  now  ripe  for  execution,  he 
ought  at  least  to  be  put  in  a  better  situation  than  if  the 
cause  had  not  been  tried.  As  there  is  an  affidavit  of  merits, 
and  also  of  surprise,  we  think  it  right  to  let  the  defendant 
have  a  new  trial,  upon  payment  of  costs,  and  bringing  the 
amount  of  the  verdict  into  Court 

Parke,  B. — I  am  also  of  opinion  that  the  plaintiff  was 
quite  regular,  and  that  my  Brother  Alderson  did  right  in 
rejecting  the  evidence,  for  the  Judge's  order  imposed  as  a 
condition  on  the  defendant,  that  he  should  deliver  parti- 
culars of  the  nature  specified  in  that  order.  When  my 
attention  is  drawn  to  this  subject  at  Chambers,  I  always 
strike  out  the  word  ^^  dates"  from  the  form  of  the  order 
presented  to  me ;  but  in  this  case  that  not  having  been 
done,  the  defendant,  not  having  complied  with  the  con- 
ditions imposed,  was  precluded  from  giving  evidence  of  his 


Leavee. 
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1847.  set-off.  The  only  qaestion  then  is^  whether  there  has  be^n 
^P''"""""'^  a  waiver?  When  this  rule  was  moved,  a  case  was  cited  of 
WaUis  V.  Anderson  {a\  where  particulars  of  set-off  not 
having  been  delivered  within  tBe  time  limited  by  the 
Judge's  order,  an  application  was  made  by  the  plaintiff  for 
leave  to  amend  the  declaration,  and  Lord  Tewterden  said, 
he  would  not  have  given  him  leave  unless  he  had  considered 
the  particulars  accepted,  and  that  the  taking  out  the  second 
order  was  a  waiver  of  the  irregularity.  In  the  present  case, 
however,  it  is  impossible  to  consider  the  plaintiff's  replying 
to  a  plea  as  equivalent  to  a  waiver  of  the  irregularity  in 
the  particulars,  because  he  must  have  done  so  in  order  to 
obtain  his  costs,  although,  in  common  courtesy,  it  would 
have  been  as  well  to  have  objected  to  the  particulars  at 
once.  This,  therefore,  is  a  case  in  which  the  defendant 
has  not  complied  with  the  terms  of  an  order,  which,  in 
consequence,  absolutely  precludes  him  from  giving  evidence 
of  his  set-off.  For  these  reasons  I  think  the  verdict  was 
right ;  but  I  agree,  that  as  there  is  an  affidavit  of  merits 
and  surprise,  the  defendant  ought  to  be  let  in  to  a  new 
trial  on  the  terms  stated.  « 

RoLFE,  B.,  concurred. 

PLAtT,  B. — I  own  I  have  some  difficulty  in  understanding 
this  case ;  but  my  impression  is,  that  these  particulars  must 
be  taken  to  have  conveyed  sufficient  information  to  the 
plaintiff,  otherwise  he  would  have  applied  by  summons  for 
better  particulars,  and  his  lying  by  and  going  on  to  issue 
and  trial  as  he  has  done,  is  very  like  laying  a  trap  into 
which  he  intended  the  defendant  should  fall.  I  think 
there  is  analogy  between  particulars  of  set-off  and  particulars 
of  demand.  An  order  for  particulars  of  demand  stays  pro- 
ceedings until  they  are  delivered;  but  no  one  can  doubt, 
that  so  soon  as  that  is  done  the  plaintiff  may  go  on  with 

(c)  M.  k  M.  291. 
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the  case,  even  to  signing  judgment,  although  those  parti-       1847. 

culars   were   not  conformable   to   the  order.     The   order       j^^l^^ 

staying  proceedings  has  never  yet  been  held  to  prevent  the  »• 

plaintiff  from  signing  judgment  under  such  circumstances. 

I  am  at  a  loss  to  see  the  difference  between  the  cases ;  and 

in  my  opinion,  the  plaintiff  who  receives  particulars  of  set- 

ofi;  must  be  understood  as  waiving  any  irregularity  if  he 

takes  them  without  objection.     The  opinion  of  the  Court, 

however,  is,  that  the  plaintiff  in  the  present  case  was  entitled 

to  act  as  he  has  done ;  and  is  thus  enabled  to  take  a  very 

strict  objection  and  shut  out  the  defence. 

Rule  absolute  accordingly. 


Griffiths  v,  Hughes. 

J.  HIS  was  a  rule,  calling  on  the  defendant  to  shew  cause  A  Judge's 

why  the   Master  should  not  review  his  taxation  of  the  6^*7  >^*^' 

plaintiff's  costs.    It  appeared  that  the  plaintiff  had  delivered  J  ''3»  *•  .*^» 
*  ^\  *        ^  for  entering 

to  the  defendant  a  bill  of  costs  for  business  done  as  an  up  judgment 

attorney,  and  that  the  bill  was  taxed,  and  the  Master's  of  the  Master's 

allocatur  given  for  the  sura  of  231.  ds.  Ad.     A  Judge's  order  ji^^^'fo!^ 

was  afterwards  obtained  under  the  6  &  7  Vict  c.  73,  s.  43,  ^  •  ^^  ?^ 

Court  under 
empowering  the  plaintiff  to  sign  final  judgment  for  that  the  1&2  Vict. 

amount    The  plaintiff  thereupon  issued  a  writ  of  summons  *^' Therefore 

against  the  defendant,  entered  an  appearance  sec.  stat,  and  **  ^  unneces- 

filed  a  declaration,  upon  which  he  entered  up  judgment,  out  a  writ  and 

The  Master,  on  taxation,  having  disallowed  the  costs  of  the  by  way  of 

writ,  appearance,  and  declaration,  Sudg^ent 

Atherton  moved  for  a  review  of  the  taxation.  The 
question  is,  whether  an  attorney,  who  seeks  to  avail  himself 
of  a  Judge's  order  for  final  judgment,  under  the  provisions 
of  the  6  &  7  Vict  c.  73,  s.  43,  must  not  proceed  to  judg- 
ment according  to  the  ordinary  practice  of  the  Court.  That 

VOL.  rv.  AAA  D.   &   L. 


720  CASES  ON   POINTS  OP   PRACTICE,   EZCH. 

1847.       section  enacts,  *^  that  upon  the  taxation  and  settlement  of 

Q^J^JJ^    any  such  bill,  the  certificate  of  the  oflBcer  by  whom  such 

„  ^'  bill  shall  be  taxed,  shall  (unless  set  aside  or  altered  by 

HUGIIEB.  . 

order,  decree,  or  rule  of  Court),  be  final  and  conclusive  as 
to  the  amount  thereof,  and  payment  of  the  amount  cer- 
tified to  be  due  and  directed  to  be  paid  may  be  enforced 
according  to  the  course  of  the  Court  in  which  such 
reference  shall  be  made ;  and  in  case  such  reference  shall 
be  made  in  any  Court  of  common  law,  it  shall  be  lawful 
for  such  Court,  or  any  Judge  thereof,  to  order  judgment 
to  be  entered  up  for  such  amount,  with  costs,  unless  the 
retainer  shall  be  disputed,  or  to  make  such  other  order 
thereon  as  such  (]!ourt  or  Judge  shall  deem  proper." 
Unless  the  proper  preliminary  steps  are  taken,  there  is 
nothing  on  which  to  found  the  judgment  The  plaintiff, 
therefore,  conceived  that  there  ought  to  be  the  usual  formal 
proceedings.     The  practice  is  not  yet  settled. 

Pollock,  C.  B. — The  Master  was  right  in  disallowing 
the  costs.  The  statute  intended  that  the  allocatur  should 
operate  as  a  judgment,  and,  if  so,  the  previous  proceedings 
here  instituted  were  unnecessary. 

Parke,  B. — There  was  no  necessity  for  these  proceedings 
in  an  action.  It  is  clear  that  the  Legislature  meant  by  this 
section  to  put  an  allocatur  on  the  same  footing  as  a  rule  of 
Court  under  the  1  &  2  Vict,  c  110,  provided  a  Judge 
should  deem  it  right  to  make  an  order  for  final  judgment 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

Rule  refused. 
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Edwabds  and  Another  Assignees  of  Barley,  a  Bankrupt, 
V.  Matthews. 

J.  HIS  was  an  interpleader  issue.     The  declaration  stated  The  Court 
that  a  fiat  in  bankruptcy  had  issued  against  one  W.  G.  aside  a  verdict 
Barley,  a  bankrupt,  and  that  the  plaintiffs  were  his  assig-  ^^J  thf?nrong 
nees,  and  that  certain  goods  theretofore  the  property  of  the  PJ'^^ JJJ" 
bankrupt  had  been  taken  in  execution  by  the  sheriff  of  begin,  unless 
Northamptonshure,  under  a  writ  of  fi.  fa.  issued  on  a  judg-  lom?mfUDife8t 
ment  alleged  to  have   been   obtained   by   the   defendant  Jl^u'iJed'there- 
against  Barley:  that  in  a  certain  discourse  the  plaintifis  ^m. 
asserted  and  now  say  that  the  now  defendant  then  was  not, 
nor  is,  under  and  by  virtue  of  the  said  fi.  fa.,  and  as  against 
the  plaintifis  as  assignees,  entitled  to  the  proceeds  of  the 
said  goods  and  chattels,  &c. 

Plea :  that  the  defendant,  under  and  by  virtue  of  the 
said  fi.  fa.,  and  as  against  the  plaintifis  as  assignees,  was 
and  still  is  entitled  to  the  proceeds  of  the  said  goods  and 
chattels,  &c.     Issue  thereon. 

At  the  trial  before  PoUocky  C.  B.,  at  the  London  sittings 
after  last  Hilary  Term,  the  plaintiffs'  counsel  admitted  the 
judgment  mentioned  in  the  declaration,  whereupon  the 
defendant's  counsel  contended  that  the  afiirmative  of  the 
issue  lay  on  him,  and  that  he  was  therefore  entitled  to 
begin.  The  Lord  Chief  Baron  ruled  that  the  plaintiffs  were 
entitled  to  begin,  which  they  accordingly  did,  and  obtained 
a  verdict,  leave  being  reserved  for  the  defendant  to  move  to 
enter  a  nonsuit  or  a  verdict  for  him. 

W.  H.  fFatsan  now  moved  accordingly.  The  burthen  of 
proof  lay  on  the  defendant,  and  he  was  entitled  to  begin. 
[Parhej  B. — Suppose  you  are  right  in  that,  then  comes 
the  question  whether  we  ought  to  interfere  to  set  aside  a 
verdict  because  a  Judge  at  nisi  prius  was  wrong  in  his 
ruling  as  to  the  party  entitled  to  begin  ?]     In  the  case  of 

A  A   A  2 
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1847. 

^— V ' 

Edwards 
mud  Another 

0. 

Matthews. 


Ashby  V.  Bates  (a),  this  Court  tbonght  it  sufficient  ground 
for  granting  a  new  trial  There  Pollock,  C.  B.,  says, 
**  exercising  the  best  judgment  which  I  can  upon  the 
subject,  I  own  it  appears  to  me  that  the  pUuntifis  were 
entitled  to  begin,  and  that  there  was  a  mistake  at  nisi 
prius — a  miscarriage — in  holding  that  they  were  not  entitled 
to  begin;  and  we  think  it  is  possible,  that  in  consequence 
of  the  plaintifis  being  deprived  of  that  right,  their  case  may 
have  been  materially  affected.  We  therefore  think  there 
ought  to  be  a  new  trial,  that  the  plaintifls  may  have  the  full 
exercise  of  that  right"  [Rolfe,  B. — That  lets  in  a  very 
dangerous  doctrine:  indeed,  I  think  it  is  very  doubtful 
whether  a  new  trial  ought  ever  to  be  granted  for  such  a 
thing.  Parke,  B. — Previous  to  the  case  of  Huckman  v. 
Femie  (J),  no  one  thought  it  would.  In  Cooper  v.  fVaMey(c\ 
which  was  an  action  for  libel.  Lord  Tenterden  went  out  of 
(/ourt  to  consult  the  other  Judges  as  to  which  party  was 
entitled  to  begin,  and  we  were  all  of  opinion  that  the 
defendant  ought  to  begin.  There  was  afterwards  a  meeting 
of  the  Judges,  when  it  was  resolved  that  the  party  on  whom 
the  affirmative  issue  lay  was  entitled  to  begin  except  in 
cases  of  libel  and  slander,  or  other  personal  injuries.]  Here 
the  onus  probandi  lay  upon  the  defendant,  for  he  was 
bound  to  shew  that  he  was  entitled  to  the  proceeds  of  the 
sale  by  virtue  of  the  writ  and  judgment.  [Rolfe,  B. — In 
Booth  V.  Millns{d)y  my  Brother  Alderson  stated  that  the 
Exchequer  copy  of  the  report  of  Huckman  v.  Ferrde  con- 
tains a  correction  by  my  Brother  Parke  of  Lord  Abinffer's 
judgment.  The  Lord  Chief  Baron  is  there  represented  as 
saying,  "  I  cannot  say  that  we  should  interfere  in  a  very 
doubtful  case,  but  if  the  decision  of  the  Judge  were  clearly 
and  manifestly  unrong,  the  Court  would  interfere  to  set  it 
right.  My  Brother  Parke  has  substituted  for  the  words 
**  were  clearly  and  manifestly  wrong,"  the  words  "  did  clear 


(a)  Ante,  p.  33 ;  S.  C.  15  M. 
&  W.  589. 

(6)  3  M.  &  W.  605. 


Cc)  3  C.  &  P.  474. 
(d)  15  M.  &  W.  671  ;   S.  C. 
ante,  p.  52. 
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and  manifest  wrong,''  and  has  added  this  note  in  the  margin. 
'*  Query,  if  this  is  not  the  true  reading  ?"  That  I  understand 
to  mean  that  it  is  not  sufficient  to  shew  merely  that  the 
wrong  party  has  begun,  but  that  some  injustice  has  been 
done  in  consequence.  Piatt,  B. — If  a  Judge  is  clearly 
wrong  as  to  the  order  of  beginning,  what  mischief  can 
result  fix>m  our  setting  the  matter  right?]  Here  the 
affirmative  of  the  issue  lay  on  the  defendant,  and  he  could 
not  make  out  his  title  unless  he  offered  some  evidence.  If 
the  seizure  under  the  writ  was  made  after  the  fiat,  the 
defendant  was  bound  to  shew  how  he  became  entitled  to 
the  goods.  Mercer  v.  IVhall  (a)  is  also  an  authority  in 
point  The  right  to  begin  at  nisi  prius  is  a  matter  of  great 
importance,  and  the  utmost  possible  prejudice  may  result 
lix)m  a  wrong  decision  respecting  it.  In  many  causes  the 
verdict  depends  upon  the  right  to  begin,  and  a  party 
always  makes  his  preparations  for  the  trial  according  as  he 
considers  the  burthen  of  proof  and  the  consequent  right  to 
b^n,  as  resting  on  himself  or  his  adversary. 
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EOWARM 

and  Another 

V. 

Matthews. 


Cur.  adv.  rndL 

The  judgment  of  the  Court  was  delivered  by 
Pollock,  C.  B. — In  this  case  we  are  of  opinion  that 
there  ought  to  be  no  rule.  The  objections  taken  by  the 
defendant's  counsel  are,  first,  that  the  wrong  party  was 
called  on  to  begin  at  the  trial;  and,  secondly,  that  the 
verdict  was  against  the  evidence.  On  the  first  of  these 
questions  it  is  to  be  observed,  that  this  was  not  the  case  of 
an  action,  but  was  an  issue  directed  to  inform  the  conscience 
of  the  Court  on  a  certain  subject  Possibly,  therefore,  the 
rule,  if  there  be  such  a  one,  that  a  wrong  decision  as  to  the 
party  called  on  to  begin,  with  mischief  resulting  firom  it, 
would  be  ground  for  a  new  trial,  may  not  apply  here; 
because  if  the  Court  is  satisfied  with  the  result  of  the  trial, 


(a)  5  a  B.  447. 
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1847.       there  can  be  no  occasion  for  a  new  one.     So  the  Court  of 

^TT"'^'^"''^     Chancery  often  directs  an  issue  to  inform  its  own  con- 
Edwabds  -^ 

and  Another  science  as  to  facts,  and  that  Court  may  be  so  satisfied  with 
Matthkws.  what  has  transpired  at  the  trial,  that  although  the  verdict 
of  the  jury  may  be  open  to  exception,  the  Court  has 
obtained  a  suflScient  view  of  the  rights  of  the  parties  to 
enable  it  to  act.  It  has  been  doubted  whether  such  a 
general  rule  as  that  which  I  have  stated  relative  to  the 
right  to  begin  exists,  but  we  think  it  unquestionably  does. 
It  appears  that  the  rule  adopted  in  this  Court  is,  that  the 
plaintiff  or  defendant  having  been  called  on  to  b^n  when 
the  proof  of  the  issue  lay  on  his  adversary,  is  not  a  suflScient 
ground  for  a  new  trial,  unless  it  is  manifest  that  the  cause 
of  justice  has  been  thereby  interfered  with,  and  some  sub- 
stantial injury  effected  at  the  trial  of  the  cause.  I  own  my 
impression  at  one  time  was,  that  a  miscarriage  as  to  who 
should  begin  was  so  important  a  matter,  and  might  in  many 
instances  interfere  so  much  with  the  course  of  justice,  that 
we  ought  always  to  interpose  and  correct  it;  but  on  re- 
ferring to  the  judgment  of  the  Court  in  the  cases  to  which 
I  have  alluded,  we  must  now  take  it  as  settled  that  the 
question  whether  any  injury  has  been  done  by  the  erroneous 
ruling  of  the  Judge  at  nisi  prius  is  involved  in  the  question 
of  the  propriety  of  granting  a  new  trial  for  it  In  the 
present  case  there  has  been  no  injury  done.  The  trial  was 
of  an  issue  directed  for  the  purpose  of  informing  the  con- 
science of  the  Court,  and,  on  looking  at  all  the  evidence, 
we  think  that  the  verdict  was  right,  and,  consequendy, 
ought  not  to  be  disturbed. 

Rule  refused. 
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This 


Stopford  I?.  Fitzgerald.  1847. 

^^ — V ' 

was  a  rule^  calling  upon  the  plaintiff  to  shew  cause  A  warrant  of 

why  the  appearance  entered,  declaration,  judgment  signed  authoming 

on  the  warrant  of  attorney,  and  all  subsequent  proceedings,  |!jf§™®2  {.^^ 

should  not  be  set  aside,  and  the  defendant  discharged  out  1102.,  besides 
.  costs  of  suit, 

of  custody.  contained  a 

memorandum 
that  it  was 
giren  to  secure  the  payment  of  55/.  by  instalments,  and«  in  default  of  payment  of  anv  instabnent, 
power  was  given  to  sign  judgment,  and  issue  execution  for  the  wholo  amount,  and  to  levy  for 
sberifi*  poundage,  &c.  Judgment  was  signed  on  the  1 1th  of  February,  1847,  for  2002.  debt, 
and  d/L  10«.  damages  and  costs,  and,  on  the  same  day,  a  writ  of  ca.  sa.  was  issued  for  the  same 
amount,  indorsed  to  satisfy  59/.  7«.,  together  with  sheriffs*  poundage,  under  which  the  defendant 
was  taken  in  execution  on  the  18th  of  March.  On  the  3rd  of  April,  the  defendant  applied  to 
set  aside  the  judgment  and  writ  of  execution,  on  the  ground  that  there  was  no  proper  attestation 
of  the  warrant,  which  summons  was  dismissed  ;  and,  on  the  1 0th,  he  made  a  second  application 
for  the  same  purpose,  on  the  ground  that  the  debt  had  been  satisfied ;  which  second  summona 
stood  over  on  account  of  the  non-attendance  of  the  plaintiff's  attorney.  In  Easter  Term,  on 
the  2 1st  of  April,  a  rule  nisi  was  obtained  to  set  aside  the  appearance,  declaration,  judgment, 
and  writ  of  execution,  and  to  discharge  the  defendant  out  of  custody,  on  the  ground  that  the 
judgment  signed  was  not  authorized  by  the  warrant  of  attorney,  and  that  the  writ  of  execution 
should  have  contained  in  it  a  claim  for  interest,  in  pursuance  of  the  Reg.  Gen.,  Hil.  Term, 
3  Vict,  or  have  stated  the  date  of  the  judgment :  Urldy  that  the  judgment  and  writ  of  execution 
in  being  for  200/.  instead  of  the  sum  authorized  bv  the  warrant,  were  not  void,  but  voidable 
only ;  and  that  the  defendant  had  waived  the  irregularity,  by  applying  on  two  former  occasions 
to  a  Judge  at  Chambers  to  set  aside  the  proceedings,  without  taking  any  objection  on  this 
ground. 

Held  also,  that  the  Court  would  not  attribute  the  difference  between  the  amount  of  552.,  the 
sum  secured  by  the  warrant  of  attorney,  and  592.  7i.,  the  sum  indorsed  on  the  writ,  to  a  claim 
for  interest,  as  it  might  fairly  be  presumed  to  refer  to  incidental  expenses  of  the  caption,  &c. ; 
and,  therefore,  that  it  was  not  necessary  that  the  writ  should  contain  the  clause  for  interest  in 
the  form  given,  Reg.  Gen.,  Hil.  Term,  1  Vict.  No.  1,  or  should  state  the  date  of  the  judgment 
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1847.  It  appeared  fix>m  the  affidavits  in  support  of  the  rule, 

*^^^JJ^    that  on  the  22nd  of  September,  1846,  the  defendant  had 

••  given  a  warrant  of  attorney  to  the  pUuntiff,  authorizing 

FiTZGEBALD.      ".  i-i  i.i./.i 

certain  attorneys  therem  named,  to  appear  for  hun  forth- 
with, or  at  any  future  time,  and  to  receive  a  declaration 
for  him  in  an  action  of  debt,  at  the  suit  of  the  plmntiff, 
''for  llOJl  money  borrowed,  and  thereupon  to  confess  the 
same  action,  or  else  to  suffer  judgment  by  nil  dicit,  or 
otherwise  to  pass  against  him  in  the  same  action,  and  to  be 
thereupon  forthwith  entered  up  against  him  of  record  of 
the  said  Court,  for  the  said  sum  of  110/1,  besides  costs  of 
suiu"  At  the  foot  of  the  warrant  of  attorney  was  a  memo- 
randum that  it  was  given  to  secure  the  payment  from  the 
defendant  to  the  plaintiff  of  the  sum  of  551^  by  certain 
instalments,  whereof  the  first  was  to  accrue  due  on  the 
29th  of  the  same  month ;  ''  and  in  case  default  be  made  in 
any  or  either  of  the  said  instalments,  then  it  is  agreed  that 
the  plaintiff  shall  be  at  liberty  to  sign  final  judgment  and 
issue  execution  for  the  whole  amount,  and  to  levy  for  sheriff's 
poundage,  officers'  fees,  and  all  other  incidental  expenses." 
On  the  11th  of  February,  1847,  default  having  been  made 
in  the  payment  of  the  instalments,  judgment  was  signed 
for  200L  debt,  and  3L  lOs.  damages  and  costs;  and  on  the 
same  day  a  writ  of  capias  ad  satisfaciendum,  returnable  im- 
mediately after  execution,  was  issued  to  satisfy  the  plaintiff 
a  certain  debt  of  200il,  and  3i  lOs,  costs;  but  in  which  no 
mention  of  any  claim  for  interest  was  made,  nor  did  it 
appear  upon  the  face  of  it  when  the  judgment  was  signed 
The  writ  was  indorsed  "  to  satisfy  69/.  7*.,  together  with 
sheriffs'  poundage,  officers'  fees,  and  all  other  incidental 
expenses."  The  defendant  was  taken  in  execution  on  the 
18  th  of  March,  and,  on  the  22nd  of  March,  removed 
himself  into  the  Queen's  prison  by  writ  of  habeas  corpus 
cum  causa.  On  the  17th  of  April  the  sheriff  returned 
the  writ,  stating  that  fact  An  affidavit  made  by  a  clerk  of 
the  defendant's  attorney  stated  ^'  that  as  he,  this  deponent, 
has  been  informed  and  verily  believes,  the  above  named 
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defendant  did  not,  neither  did  any  person  or  persons  on 

his  behalf,  until  the  17  th  day  of  April,  know  that  there 

was  any  irregularity  in  the  judirment  so  sicrned  as  aforesaid,  o. 

.      /         ./.  ..J         i»-i»  Fitzgerald. 

or  in  the  wnt  ot  execution  so  issued  as  atoresaid. 

The  affidavit  in  answer  shewed  that  a  summons  to  set 
aside  the  judgment  had  been  taken  out  by  the  defendant, 
before  a  learned  Judge  at  Chambers,  on  the  3rd  of  April, 
1847 ;  and  that  the  ground  then  alleged  was,  that  the 
attorney  attesting  the  warrant  of  attorney  was  not  duly 
appointed.  That  that  summons  upon  hearing  was  dis- 
missed. That  on  the  10th  of  April,  a  second  summons  to 
set  the  judgment  aside  was  taken  out,  and  the  ground  then 
alleged  was,  that  the  debt  had  been  satisfied.  This  summons 
stood  over,  owing  to  the  plaintiff's  attorney  not  appearing. 

The  present  rule  had  been  obtained  on  the  21st  of  April, 
on  the  grounds  that  the  judgment  and  writ  of  execution 
being  for  200L  were  not  authorized  by  the  terms  of  the 
warrant  of  attorney,  which  only  empowered  a  judgment  to 
be  signed  and  execution  issued  for  11  Oil;  and  that  the 
writ  was  bad  in  being  indorsed  to  satisfy  59L  7*.,  for  if  the 
excess  in  the  sum  indorsed  on  the  writ  of  ca.  sa.  over  the 
sum  of  5SL  lOs,  could  be  taken  to  have  accrued  due  for 
interest,  the  writ  should  have  stated  that  fact  in  pursuance 
of  the  Reg.  Gen.  Hil.  Term,  3  Vict  r.  1,  or  at  least  have 
shewn  the  date  of  the  judgment. 

Petersdorff  shewed  cause.  The  objections  here  are  of 
pure  form ;  the  defendant  not  being  in  any  way  prejudiced, 
as  the  sum  directed  to  be  levied  is  within  the  amount 
authorized  by  the  warrant  of  attorney;  the  difference 
between  ^5L  and  the  59/.  7*.,  the  sum  indorsed  to  be 
satisfied  on  the  writ,  being  only  such  as  may  reasonably  be 
supposed  to  be,  the  costs  of  signing  the  judgment,  and  the 
expenses  of  the  caption.  The  decision  will  turn  upon 
whether  a  judgment  and  writ  of  ca.  sa.  so  signed  and 
issued  are  void,  or  merely  voidable.  No  authority,  it  is 
submitted,  can  be  found  in  which  a  judgment  signed  for 
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1847.  a  larger  sum  than  that  authorized  by  the  warrant  of  attorney 
^"^ly^^  l^as  been  declared  to  be  void.  There  is  a  class  of  cases 
which  shew  that  a  party  signing  judgment  must  strictly 
follow  the  terms  of  the  warrant  of  attorney;  but  those 
cases  refer  either  to  the  time  when  the  judgment  is  to  be 
signed,  or  to  the  parties  against  whom  it  is  to  be  signed. 
There  is  no  case  in  which  the  variation  has  consisted 
merely  in  the  amount  for  which  the  judgment  is  to  be 
signed.  [Coleridge,  J. — AppUcations  are  often  made  to  a 
Judge  at  Chambers  for  permission  to  amend  a  judgment 
as  to  the  amount  for  which  it  has  been  signed,  which  would 
shew  that  it  is  treated  as  a  mere  irregularity.]  If  it  is  only 
an  irregularity,  then  the  lapse  of  time  since  the  defendant 
was  arrested,  and  the  &ct  of  two  former  applications  to  set 
aside  the  judgment  in  which  these  objections  were  never 
even  started,  will  be  a  sufficient  answer.  It  is  sworn  by 
the  clerk  of  the  defendant's  attorney  that  he  does  not 
believe  that  the  defendant,  or  any  one  else  on  his  behalf 
knew  of  these  defects  in  the  judgment  and  writ  of 
execution,  before  the  17th  of  April;  but  the  defendant 
does  not  swear  this,  nor  the  attorney.  If  the  judgment 
stands,  the  writ  of  ca.  sa.  also  must  stand,  for  it  follows 
the  judgment.  It  is  not  necessary  that  the  writ  should 
contain  the  clause  about  interest,  in  the  form  given  in 
Reg.  Gen.,  Hil.  Term,  3  Vict.  (I) ;  as  here  no  interest 
is  claimed;  nor  that  it  should  slate  when  the  judgment  is 
signed,  for  no  such  statement  is  given  in  that  form. 
Besides,  here  the  rule  asks  too  much,  supposing  that  the 
judgment  were  defective,  the  appearance  and  declaration 
are  perfectly  regular,  and,  therefore,  they  at  least  cannot 
be  set  aside. 

S.  Temple^  in  support  of  the  rule.  It  is  submitted  that 
the  judgment  is  void.  In  considering  this  point,  it  is 
immaterial  to  inquire  for  what  amount  the  plaintiff  has 
sought  to  levy.  The  question  is,  can  a  judgment  for  200L 
be  authorized  by  a  warrant  of  attorney  for  llOL     [Cole- 
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ridge^  J. — The  taking  the  defendant  in  execution  for  the        1847- 
smaller  sum  of  69i  Is,  is  a  satisfaction  of  the  judgment  («)].      sxopfobd 
That  may  be  so,  but  the  point  is,  whether  this  Court  will  ^' 

uphold  a  judgment  under  which  the  plaintiff  might  have 
levied  for  a  larger  sum  than  the  warrant  of  attorney 
authorized.  In  Page  v.  South  (A),  a  warrant  of  attorney 
authorized  an  appearance  to  be  entered  in  an  action  for 
2002L,  and  judgment  to  be  suffered  in  the  same  action  for 
the  said  (leaving  a  blank) ;  and  an  appearance  was  accord- 
ingly entered,  and  judgment  signed  for  200/.,  together  with 
the  costs  of  the  suit,  amounting  to  32L  10^. ;  and  afterwards 
a  scire  &cias  was  sued  out  to  revive  the  judgment,  and 
judgment  obtained  thereon  by  default,  and  the  defendant, 
who  was  in  custody,  was  charged  in  execution,  under  a 
habeas  corpus  ad  satisfaciendum,  at  the  suit  of  the  plaintiff: 
and  it  was  held,  on  motion  to  set  aside  the  judgment,  and 
to  discharge  the  defendant  out  of  custody,  that  the  judg- 
ment for  costs  was  not  authorized  by  the  warrant  of 
attorney,  and  must  therefore  be  set  aside  in  toto.  It  is 
apprehended  that  this  is  as  material  a  defect  in  following 
out  the  terms  of  a  warrant  of  attorney,  as  a  defect  in  the 
time  when  judgment  is  signed,  or  in  the  parties  against 
whom  it  is  signed;  which  it  is  conceded  will  render  the 
judgment  void.  The  appearance  and  declaration  are 
sought  to  be  set  aside  on  the  same  ground  as  the  judgment, 
namely,  that  the  warrant  of  attorney  did  not  authorize  an 
appearance  to  be  entered  to  a  declaration  in  debt  for  200i 
\^Coleridgey  J. — The  declaration  and  appearance  are  not 
before  the  Court,  and  I  cannot  presume  that  they  are 
wrong.]  As  to  the  form  of  the  writ.  It  is  indorsed  to 
satisfy  59/.  7^.  The  amount  of  the  sum  secured  being  65i, 
the  costs  3i  10^.,  the  remaining  lis.  must  be  by  way  of 
interest  If  so,  the  writ  should  contain  the  clause  to  be 
found  in  the  form  Reg.  Gen.,  HiL  Term,  3  Vict  No.  1  (c), 

(a)  '*  Unless  the  defendant  die,  {h)  Ante,  vol.  3,  p.  108. 

escape,  or  be  rescued  ;*'  1  Chit.  (c)  ]  1  A.  &  E.  602. 

Archb.  455,  7th  ed. 
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1847.        aothorizing  the  sheriff  to  levy  for  interest,  and  in  pursuance 
^^^JJ~^     of  the  rule  itself,  of  that  date,  which  says,  **  that  in  all  cases 
V  in  which  the  judgment  is  for  a  penalty,  and  the  plaintiff 

seeks  to  obtiun  interest,  there  shall  be  a  memorandum  on 
the  back,  or  at  the  foot,  of  the  writ,  directing  the  sheriff  to 
levy  the  amount  of  the  sum  of  money  really  due  and  secured 
by  the  penalty,  and  of  the  damages  and  costs  recovered  and 
interest  thereon,  at  the  rate  of  41  per  cent  per  annum  firom 
the  time  when  the  judgment  was  entered  up,  or,  if  it  was 
entered  up  before  the  1st  of  October^  1838,  then  from  that 
day."  At  any  rate,  it  should  have  contained  the  date  when 
the  judgment  was  signed.  If  the  lis.  is  not  by  v?ay  of 
interest,  then  the  59/1  7«.  exceeds  the  sum  really  due,  and 
the  argument  of  the  other  side,  that  no  real  injustice  has 
been  committed  in  the  present  case  fails.  With  r^ard  to 
what  has  been  said  as  to  this  objection  not  having  been 
taken,  on  the  occasions  when  the  parties  were  before  a 
Judge  at  Chambers,  it  may  be  observed,  that  on  the  second 
occasion  the  summons  was  never  heard;  and,  on  the  first, 
the  defendant  was  not  aware  of  these  defects.  This  rule 
was  obtained  within  four  days  after  knowledge  of  these 
defects  came  to  the  defendant's  professional  advisers. 

CoLRRiDOE,  J. — I  think  that  this  rule  must  be  discharged. 
Mr.  Temple  has  said,  that  the  proper  point  for  consideration 
is,  whether  this  judgment  is  void  or  voidable  only ;  and  I 
am  of  opinion  that,  as  the  judgment  in  this  case  was  signed 
on  the  11th  of  Februaiy,  the  defendant  taken  in  execution 
on  the  8th  of  March,  and  a  summons  to  set  the  judgment 
aside,  and  defect  pointed  out  on  the  3rd  of  April,  and  a 
second  application  made  on  the  10th  of  the  same  month, 
and  another  and  different  ground  for  setting  it  aside  pointed 
out; — if  it  be  voidable  only,  the  defect  is  cured.  On  two 
several  and  distinct  occasions,  the  attention  of  the  defendant 
was  attracted  to  these  proceedings,  and  on  each  he  objected 
to  their  validity  on  different  grounds.  Now  I  have  always 
understood,  that  when  length  of  time,  after  knowledge  of 
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a  defect,  is  relied  on  as  a  waiver  of  an  irregularity,  regard        1847. 
must  be  had  rather  to  the  means  of  knowledge  within  the      gjoproED 
reach  of  the  party,  and  to  his  attention  being  called  to  the   _      »• 
proceedmgs,  than  to  the  fact  of  actual  knowledge.    1  think, 
therefore,  that  if  this  is  to  be  considered  as  an  irregularity 
merely,  it  is  cured  by  the  delay. 

The  argument  on  the  part  of  the  defendant  is,  that  a 
judgment  signed  in  pursuance  of  a  special  power,  as  on  a 
warrant  of  attorney,  is  void  if  it  does  not  pursue  that  special 
power  strictly;  and  the  case  of  Page  v.  South  (a)  is  relied 
on  in  support  of  that  proposition.  That  case  is  not,  how- 
ever, precisely  in  point;  as  there  the  argument  turned 
upon  the  necessity  of  a  cross  rule  to  amend.  If  any 
inference  is  to  be  drawn  from  that  case  as  to  the  opinion 
of  my  Brother  WightmaUy  it  would  be  that  he  considered 
the  judgment  voidable  only ;  for  he  says,  "  I  doubt  whether 
substantial  justice  would  not  have  been  attained  by  making 
the  alteration  which  has  been  suggested;  but  I  think  I 
cannot  order  an  amendment  upon  the  present  rule.  I^ 
indeed,  a  cross  application  had  been  made  for  that  purpose, 
I  might  perhaps  have  acted  otherwise ;  but  as  the  case 
now  stands,  I  can  only  set  aside  the  judgment."  Taking 
the  present  judgment  as  it  stands,  there  is  nothing  to  dis- 
tinguish it  from  the  case  of  an  ordinary  judgment;  and 
then  there  is  nothing  more  common  than  for  an  amendment 
to  be  made  on  application  to  a  Judge  at  Chambers,  during 
the  Term  in  which  the  judgment  is  signed ;  and  it  never 
has  been  urged  in  such  cases,  that  the  judgment  is  void. 
I  therefore  think  that  the  judgment  in  this  case  was  voidable 
only;  and  I  am  not  driven  to  the  difficulty  which  was  found 
in  Page  v.  South  that  here  there  is  no  cross  rule  to  amend ; 
for  Mr.  Petersdorff  puts  the  case  higher,  and  says  that  this 
is  an  irregularity  which  has  been  waived. 

With  respect  to  the  other  point,  that  the  writ  does  not 
follow  the  form  prescribed  by  Reg.  Gen.,  3  Vict  that  rule 
merely  says  that  the  forms  there  given  shall  be  used  '^  with 

(a)  Ante,  vol.  2,  p.  lOS. 
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1847.        such  alterations  as  the  nature  of  the  action,  the  description 
*j^J^^    of  the  Court  in  which  the  action  is  depending,  the  character 
*•  of  the  parties,  or  the  circumstances  of  the  case  may  render 

necessary."  It  is  contended  here  that  the  writ  should 
contain  the  words  in  the  form  for  levying  interest  on  the 
judgment,  or  state  the  date  of  the  judgment ;  but  there  is 
nothing  to  shew  that  the  plaintiff  here  seeks  interest;  and 
the  difference  between  the  5SL  I0«.,  which  is  said  to  be  the 
true  amount,  and  59^  7«.,  may  fairly  be  considered  as  the 
costs  of  the  caption.  I  am,  therefore,  of  opinion,  that  there 
is  no  ground  for  contending  that  the  writ  is  wrong  in  this 
respect 

This  rule  must,  therefore,  be  discharged ;  and,  as  there 
is  no  pretence  for  saying  that  any  actual  injustice  has  been 
committed,  I  am  glad  that  I  am  able  to  come  to  this 
decision. 

Rule  dischaiiged 


BmKHEAD  and  Another,  Executors,  &c.  v.  North. 

On  an  appli-  X  HTIS  was  a  rule,  calling  upon  the  defendant  to  shew 
cation  under  it  i   •     • «.       i       n  i  -i     .. 

tho3&4         cause  why  the   plaintiffs  should  not  be   exempted  from 

r^3i',  to  wl^'  payment  of  costs  on  the  issue  on  which  they  had  failed. 

tiSTw^oiltfe  ^^  appeared  that  the  testator,  Birkhead,  of  whom  the 

executors  from  plaintiffs  were  executors,  was  an  attorney,  and  for  a  long 

Court  will  time  before  his  death  had  acted  as  the  defendant's  attorney, 

I^ch^M  to  ^°  ^^  management  of  his  affairs.     That  his  death  occurred 

whether  the  in  1842,  and  that  the  executors  shortly  afterwards  instructed 

plaintiffs  have  .  -^ 

proceeded        their  attorney  to  apply  to  the  defendant  for  payment  of 

Donit  fide  in         1  .  ^  ,  .  ^  ,       .  i  •  . 

the  action,  ^^  account  (no  wntten  account  navmg  at  that  time  been 
ftSr  Md^rSa-  delivered),  upon  which  the  defendant  called  at  the  attorney's 
sonable  belief    oflSce,  and  Stated  that  the  testator's  death  was  a  irreat  mis- 

as  to  the  justice  ^ 

of  their  claim, 

as  to  whether  the  defendant  has  been  guilty  of  any  misrepresentation  or  deception  to  indnce 

them  to  bring  their  action. 

Mere  silence  by  a  defendant  as  to  the  nature  of  his  defence,  is  not  suflficient  ground  for  such 
an  application,  although  it  may  have  induced  the  plaintifi  to  proceed  with  the  action. 
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fortune  to  him,  for  that  he  was  the  best  iriend  he  had  ever  1847. 
had,  and  he  hoped  the  executors  would  not  be  hard  upon 
him,  as  all  that  he  wanted  was  a  little  time  to  pay  them  what 
he  owed  them.  On  the  16th  of  March,  1843,  the  testator^s 
bill  of  costs  and  cash  account  were  sent  to  the  defendant,  who, 
on  the  27  th  of  the  same  month,  caused  his  daughter  to  write 
in  his  name,  offering  to  attend  an  appointment.  On  the 
5th  of  April,  he  accordingly  went,  in  company  with  a  person 
of  the  name  of  Wagener,  to  the  plaintifiV  attorney's  oflSce, 
and  it  was  deposed  that,  during  the  interview,  he  made  no 
objection  to  the  bill  which  had  been  delivered,  but  said  he 
was  willing  to  discharge  it  by  yearly  instalments  of  irom 
401  to  50L  each,  and  that  it  was  therefore  arranged  that  the 
defendant  should  see  one  of  the  executors  on  the  matter, 
and  communicate  again  with  the  attorney  on  the  subject. 
Nothing  further,  however,  was  done  for  several  weeks,  when 
the  attorney  wrote  to  him,  demanding  a  settlement,  and 
threatening  legal  proceedings.  A  letter  in  answer,  dated 
the  29th  of  May,  1843,  was  received  from  the  defendant's 
daughter,  written  by  his  desire,  stating  that  he  had  received 
the  letter,  and  that  he  was  rather  surprised  that  he,  the 
attorney,  had  not  heard  from  Mr.  Wagener,  as  he  had  left 
the  papers  with  that  gentleman,  there  being  many  things 
which  he  could  not  understand.  It  stated  that  he  was  quite 
willing  to  pay  what  was  right  and  just,  and  that  if  he,  the 
attorney,  wished  him  to  come  to  London,  he  would  come 
on  having  a  week's  notice.  As  to  the  bills,  the  letter  con- 
tinued, which  he,  the  defendant,  was  charged  for,  he  never 
had  but  one  5L  on  Hand's  account  of  the  24Ly  and  that  as 
for  Bulger's  it  was  out  of  date.  Shortly  after  this,  Wagener 
wrote  to  the  attorney,  requesting  him  to  confer  again  with 
the  executors  before  taking  any  proceedings,  as  it  would  be 
a  very  up-hill  case  for  them.  It  appeared  that  shortly  after 
the  death  of  the  testator,  the  defendant  had  called  upon 
one  of  the  plaintifis,  who  had  lived  in  the  house  with  the 
testator,  who,  it  appeared,  kept  no  clerk,  and  stated  that 
the  testator  was  one  of  the  best  friends  he  ever  had,  and 
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1847.  that  be  owed  him  a  lai^  debt,  and  that  when  the  account 
BiBKHEAD  ^^  made  out  he  would  settle  it  as  soon  as  be  could ;  that 
and  Another  qq  several  Other  occasions  he  had  made  similar  statements ; 
NoETH.  and  that  on  the  23rd  of  March,  1843,  he  called  again  upon 
the  same  plaintiff,  and  said  he  was  desirous  of  making 
arrangements  for  the  settlement  of  his  bill,  and  hoped  they 
would  not  be  hard  with  him,  for  he  was  willing  to  pay  the 
debt  he  owed  by  yearly  instalments  of  from  40£  to  50/.  each. 
On  the  4th  of  July,  1843,  the  present  action  of  debt  was 
brought,  for  work  done  by  the  testator  as  an  attorney  and 
solicitor,  and  for  money  lent,  money  paid,  and  money  due 
on  an  account  stated.  On  the  20th  of  October,  the  defendant 
pleaded  the  general  issue,  payment,  set-off,  and  the  Statute 
of  Limitations.  On  the  cause  coming  on  for  trial,  in  June, 
1843,  a  verdict  was  taken  for  the  plaintifis,  subject  to  a 
reference  to  an  arbitrator,  who  was  to  direct  for  whom  the 
verdict  should  stand,  the  costs  of  the  cause  to  abide  the 
event,  and  the  costs  of  the  reference  and  award,  or  certi- 
ficate, to  be  in  the  discretion  of  the  arbitrator.  On  the  9th 
of  March,  1847,  the  arbitrator  made  his  certificate,  directing 
the  verdict  to  be  entered  on  the  first,  third,  and  fourth 
issues  for  the  plaintifis,  and  on  the  second  issue  for  the 
defendant,  and  that  the  plaintifis  should  pay  to  the  defendant 
the  costs  of  the  reference.  It  appeared,  that  when  before 
the  arbitrator,  the  defendant  had  proved  payment  of  various 
sums  to  the  testator,  which  were  not  entered  in  the  latter^s 
books,  although  other  sums,  for  which  credit  had  been  given 
in  the  account  furnished  to  the  defendant,  were. 

Upon  these  facts  Woolrych  had  obtained  the  above  rule, 
on  the  ground  that  this  was  a  case  in  which,  under  the 
3  &  4  Wm.  4,  c.  42,  s.  31,  which  enacts,  that  ^^  in  every  action 
brought  by  any  executor  or  administrator,  in  right  of  the 
testator  or  intestate,  such  executor  or  administrator  shall, 
unless  the  Court  in  which  such  action  is  brought,  or  a  Judge 
in  any  of  the  said  superior  Courts,  shall  otherwise  order, 
be  liable  to  pay  costs  to  the  defendant,  in  case  of  being 
nonsuited,  or  a  verdict  passing  against  the  plaintiff,"  &c,  the 
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Court  would  think  it  right  that  the  plaintiflfe  ought  not  to 
have  to  pay  costs.  He  cited  Southgate  v.  Crowley  (a), 
Engler  v.  Ttoisden{b\  Godson  v.  Freeman  {c),  Farley  v. 
Briant(d). 

The  defendant's  affidavit  in  answer  denied  that  he  had 
ever  made  the  observations  attributed  to  him ;  and  stated, 
that  he  was  an  illiterate  man,  being  unable  either  to  read 
or  write,  and  that  from  such  inability  he  was  compelled  to 
trust  his  aflFairs  to  others,  particularly  to  the  testator,  from 
whom  he  never  took  any  receipts  for  money  paid  to  him. 
That  the  bill  of  costs  delivered  contained  seventy  sides  of 
foolscap,  and  the  cash  account  four  brief  sheets ;  and  that  he 
had  never  heard  of  any  debt  being  due  from  him  until  two 
years  after  the  testator's  death,  when  the  account  was  first 
sent  in.  That  in  the  letters  written  by  his  daughter,  he  never 
intended  to  admit  the  justice  of  the  plaintifils'  demand,  but 
only  that  he  wished  to  pay  what  was  just  and  right,  and  that 
he  was  quite  unaware  of  the  justice  or  injustice  of  the  claim 
until  he  had  all  his  accounts,  &c.,  examined  by  competent 
persons,  and  that  it  was  by  conversing  with  the  members  of 
his  family  that  he  discovered  that  the  cash  account  was 
incorrect,  and  that  several  payments  had  been  omitted,  and 
that  he  mentioned  this  to  the  attorney  of  the  executors. 


1847. 
^ — .. ' 

BlRKHEAD 

and  Another 

o. 

North. 


Skinner  shewed  cause.  It  is  submitted  that  there  is  no 
case  here  for  the  Court's  interference  with  the  usual  course 
of  the  law,  which  entitles  the  defendant  to  the  costs  of  the 
issue  found  for  him.  This  is  not  a  case  in  which  a  defendant 
has  wilfully  or  designedly  induced  the  executors  to  bring  an 
action,  and  withheld  his  defence,  in  order  to  make  them  pay 
costs.  The  case  might  have  been  different  if  the  action  had 
been  brought  immediately  after  the  testator's  death;  but 


Ca)  1  Bing,  N.  C.  518 ;  S,  C. 

1  Scott,  374 ;  nom.  div.  3  Dowl 
386. 

(6)  2  Bing.  N.  C.  263 ;  S.  C 

2  Scott,  427 ;  4  Dowl.  330. 

VOL.   IV.  B  B  B 


(c)  2Cr.,  M.  &  R.  585;  S.  C. 
4  Dowl.  543. 

(rf)  3  A.  &  E.  839 ;  S.  C.  5  N. 
Sc  M.  42. 


D.    &   L. 
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1847.       here  a  considerable  period  elapses  before  the  action  is 
gJJI]^^^    brought,  and  the  Court  will  judge  whether  at  that  period  of 
and  Another  time  it  was  reasonable  to  expect  the  defendant,  who  was  an 
NoETH.      illiterate  man,  and  could  neither  read  nor  write,  to  be  able 
to  tell  exactly  how  the  account  stood     He  denies  that  he 
ever  did  more  than  say,  that  when  he  saw  the  account 
he  would  pay  what  was  justly  and  duly  owing  from  him. 
It  is  for  the  plaintiffs  in  a  case  of  this  kind  to  make  out 
a  clear  case  of  a  fraudulent  concealment  on  the  part  of 
the  defendant,  to  entitle  them  to  the  interposition  of  the 
Court  to  deprive  the  defendant  of  his  legal  right;   and 
nothing  of  the  sort  can  be  shewn  here.     In  Soulhgate  v. 
Crowley  (a),  where  a  similar  application  was  made,  Tindalj 
C.  J.,  in  delivering  judgment,  says : — **  According  to  the 
general  rule,  therefore,  established  by  this  act**  (3  &  4  Wm.  4, 
c.  42,  s.  31),  ''an  executor,  when  unsuccessful,  is  liable  to 
costs;  his  occasional  exemption  is  an  excepted  case,  and, 
like  other  exceptions,  must  be  made  out  clearly." — **  One 
occasion  for  the  exercise  of  the  discretion  of  the  Court  in 
favour  of  the  executor,  no  doubt  would  be,  where  having 
proceeded  with  every  caution,  he  has  been  led  on  to  incur 
the  expense  of  a  trial  by  misrepresentation  or  deception  in 
the  adverse  party." — "  It  is  said  the  defendants  refused  to 
disclose  the  nature  of  their  defence.     I  should  be  sorry  if  a 
defendant  could  be  called  on  to  disclose  it,  except,  peihaps, 
where  he  has  a  testator's  receipt  in  his  pocket,  or  the  question 
turns  upon  the  production  of  a  forged  instrument"    The 
application  there  was  refused,  and  that  was  even  a  stronger 
case  for  interference  than  the  present,  for  there  the  defendant 
had  been  repeatedly  applied  to,  to  know  on  what  ground 
he  was  defending  the  action,  and  he  refused  to  inform  the 
plaintiffs. 

E,  IL  Woolrych  in  support  of  the  rule.     The  Court  will 
protect  the  executors  from  costs,  which  they  may  have  to 

(a)  1  Bing.  N.  C.  621 ;  S.  C.  1  Scott,  374;  nom.  dw.  3  Dowl.  386. 
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pay  out  of  their  own  pockets,  where  they  see  that  they  have 
used  all  due  care  and  caution  in  informing  themselves  by 
the  best  means  in  their  power  of  the  justice  and  correctness 
of  the  testator's  claim.  It  would  have  been  easy  here  for 
the  defendant  to  have  said  at  once,  when  asked  for  this  debt, 
"  I  have  paid  all  I  ever  owed  to  the  testator."  Instead  of 
that,  he  desires  his  daughter  to  write  a  letter,  in  which, 
referring  to  some  part  of  the  claim  as  incorrect,  he  inferen- 
tially  admits  the  rest  of  it  to  be  good.  As  to  his  having  told 
the  plaintifis'  attorney  that  he  could  prove  payment,  that 
was  only  since  action  brought,  and  therefore  could  not 
afiect  the  case.  In  Farley  v.  Briant{a\  where  a  similar 
application  was  made,  one  of  the  grounds  alleged  for  the 
motion  wad,  that  the  defendants  were  aware  of  facts,  which, 
if  communicated  to  the  plaintiffs,  would  have  prevented 
them  fix>m  proceeding  with  the  action ;  but  the  Court  held 
that  ground  insuflScient,  *'  because  no  previous  inquiry  on 
the  part  of  the  plaintifi^  has  been  shewn ;  and  it  was  their 
business  to  seek  information,  not  that  of  the  defendants  to 
volunteer  it**  From  this  it  may  be  inferred,  that  although 
mere  silence  is  no  ground,  the  Court  would  consider  it 
sufficient  if  the  plainti£b  had  sought  the  information,  and 
the  defendants  had  withheld  it.  In  Southgate  v.  Crawley^ 
J^mdaJy  C.  J.,  says, — "  One  occasion  for  the  exercise  of  the 
discretion  of  the  Court  in  favour  of  the  executor,  no  doubt 
would  be,  where  having  proceeded  with  every  caution,  he 
has  been  led  on  to  incur  the  expense  of  a  trial  by  misrepre* 
sentation  or  deception  in  the  adverse  party."  Now  here 
the  plaintifiB  have  certainly  been  induced  to  incur  the 
expenses  of  this  action  by  the  conduct  of  the  defendant, 
which  led  them  to  believe  that  their  claim  was  well  founded. 


1847. 
^^ V ' 

BlRKHBAO 

and  Another 

V. 

North. 


CoT.Eaii>QE,  J. — The  authorities  on  this  point  are  very 
uniform.     The  result  of  them,  as  applicable  to  the  present 


(a)  3  A.  &  E.  839 ;  S.  C.  5  N.  &  M.  42. 
B   B   B    2 
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1847.  case,  is,  that  the  question  to  be  considered  is  not  so  much 
bJ][]^JJ^][^  whether  the  plaintiflb  have  bona  fide  brought  their  action,  as 
and  Another  whether  the  defendant  has  been  guilty  of  such  misconduct, 
NoBTu.  as  to  put  him  out  of  the  benefit  of  the  statute,  which  makes 
executors,  like  other  parties,  liable  to  the  costs  of  the  issues 
on  which  they  do  not  succeed,  unless  the  Court  shall 
otherwise  order.  There  must  be  misconduct  on  the  part 
of  the  defendant  likely  to  mislead,  to  entide  the  plaintiflb 
to  the  interference  of  the  Court;  and  in  looking  to  what  is 
misconduct,  I  do  not  think  that  the  mere  silence  of  the 
defendant  is  enough,  although  that  might  mislead  the 
plaintiffs,  and  influence  them  in  bringing  the  action.  We 
must  look  at  the  fiurts  of  the  case,  and  see  whether  the 
defendant's  conduct  here  amounted  to  any  thing  more  than 
silence  as  to  his  defence ;  and  with  this  view  we  may  divide 
his  conduct  into  two  parts,  namely,  before  the  accounts  ¥rere 
delivered,  and  since  that  time.  I  attach  little  importance 
to  what  is  said  to  have  taken  place  before  the  accounts  were 
delivered.  Much  business  had  been  done,  and  the  cash 
accounts  and  bill  transactions  were  long.  The  defendant 
might  magnify  them  in  his  own  mind,  and,  although  aware 
of  the  payments  he  had  made,  he  might  suppose  he  was 
still  owing  a  considerable  sum.  The  statements,  therefore,  of 
his  having  acknowledged  that  he  owed  the  testator  money, 
in  a  general  way,  are  not  important  till  the  accounts  had 
been  sent  in.  Now,  it  appears  that  the  accounts  were  sent 
in,  in  March,  1843,  and  on  the  29th  of  May  following,  a 
letter  is  written  by  his  direction,  which  is  relied  on  by  the 
plaintiffs.  I  think  it  fair  to  suppose,  that  at  that  time  he 
had  looked  over  the  accounts  sent  in.  Now,  he  confines 
himself  in  that  letter  to  the  bill  transactions,  and  does  not 
say  anything  about  payments.  If  he  had  said  nothing 
at  all  about  any  part  of  the  claim,  it  is  admitted  that  his 
silence  could  not  be  charged  against  him  as  misconduct; 
and  I  do  not  see  how,  because  he  says  something  as  to  part, 
that  his  silence  as  to  the  rest  can  be  put  any  higher.    I  then 
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ask  myself  if  the  defendant  here  has  been  guUty  of  any        1817. 
^misrepresentation  or  deception,"  to  use  the  language  of     bibkhead 
Tindaly  C.  J.,  in  Southgate  v.  Crawley  (a),  and  I  do  not    »nd  Another 
think  that  he  has.     I  do  not  ask  whether  the  effect  of  his       North. 
conduct  was  to  lead  the  plaintiffs  to  go  on,  for  that  may 
have  been  done  without  the  defendant  being  guilty  of  any 
improper  conduct     It  is  said  that  the  defendant  did  not 
keep  any  regular  accounts ;  that  may  afford  a  reason  why 
he  was  unable  at  once  to  question  the  demand.    It  must  be 
remembered,  at  the  same  time,  that  the  attorney,  although 
he  kept  no  clerk,  did  keep  accounts,  and  the  sums  proved 
to  have  been  paid  by  the  defendant  before  the  arbitrator  not 
being  entered,  must  have  been  the  result  of  fraud  or  care- 
lessness on  his  part.     For  the  reason  above  given,  I  think 
this  is  not  a  case  in  which  the  plaintiffs  should  be  exempted 
from  paying  costs,  and  that,  therefore,  this  rule  must  be 
discharged* 

Rule  discharged. 

(a)  1  Bing.  N.  C.  622 ;  S.  C.  I  Scott,  374. 


Hardwicr  v.  Wardle. 

M  HIS  was  a  rule,  calling  upon  the  plaintiff  to  shew  cause  A  rale  to  set 

why  the  declaration  filed  in  this  cause,  the  judgment  and  declaration 

all  subsequent  proceedings,  should  not  be  set  aside;  and  ^nedt?«««i, 

why  the  defendant  should  not  be  discharged  out  of  the  andmllsub- 

•^  ^  sequent  pro- 

custody  of  the  sheriff  of  the  county  of  York  as  to  this  ceedings,  and 

to  discnarge 
action.  the  defendant 

The  defect  disclosed  in  the  affidavits,  as  a  ground  for  oS^the*'^^^' 
setting  aside  the  proceedings  was,  that  the  defendant  had  <*»*»  the  de- 
never  been  served  with  any  process  whatever  in  the  action,  never  been 

served  with 
process  in  the 

Action,  must  asli  to  set  aside  the  appearance  also ;   unless  it  appear  upon  affidavit  that  no 

appearance  has  in  fact  been  entered. 

A  partj  moving  to  set  aside  proceedings  on  the  ground  of  irregularity,  must  ask  to  set  aside 

the  first  proceeding  in  which  the  irregularity  occurs. 


Wabdle. 
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1847.  Ckasby  shewed  cause.     There  is  a  preUminarj  objection 

jJJ^^JJ^  to  this  rule.  It  asks  to  set  aside  the  declaration  and  sub- 
sequent proceedings,  whilst  the  defect  complained  of  is  the 
want  of  service.  In  Brooks  v.  Roberts  (a)  it  was  held,  that 
where  an  appearance  has  been  entered  by  the  plaintiff  for 
the  defendant,  without  personal  service  of  the  writ  of 
summons,  and  a  declaration  has  been  filed,  the  defendant 
should  move  to  set  aside  the  appearance  and  not  the 
declaration ;  and  that  a  motion  to  set  aside  the  declaration 
alone,  cannot  be  entertained.  A  party  cannot  move  to  be 
dischai^ged  out  of  custody  in  a  suit,  without  bringing  the 
irregular  proceedings  of  which  he  complains  before  the 
Court. 

The  Court  called  upon 

Pashley,  to  support  the  rule.  The  defendant  asks  to  set 
aside  all  the  proceedings  of  which  he  has  a  knowledge.  In 
Brooks  V.  Roberts  it  was  shewn  that  an  appearance  had  been 
entered.  Here  there  is  nothing  to  shew  that  any  appear- 
ance at  all  has  been  entered.  [J&rfe,  J. — It  is  for  the  party 
impugning  the  proceedings  to  point  out  the  defect  The 
Court  will  not  presume  a  judgment  to  have  been  obtained 
without  an  appearance  to  the  action.]  If  no  appearance 
has  been  entered,  the  proceedings  are  null  and  void,  and 
not  merely  irregular ;  Roberts  v.  Spurr  (b),  {JErle,  J. — 
There  was  a  case  in  the  Court  of  Exchequer,  in  which 
that  Court  held,  that  a  judgment  signed  upon  a  warrant  of 
attorney,  without  an  appearance  first  entered,  was  not  void, 
but  irregular  only  (c)].  This  is  the  case  of  a  prisoner,  who 
must  necessarily  have  some  difficulty  in  ascertaining  which 
of  the  proceedings  are  irregular.  At  any  rate,  the  Court 
will  make  the  rule  absolute  on  terms,  as  the  defendant 
swears  that  he  has  a  good  defence  on  the  merits. 

(a)  Ante,  vol.  3,  p.  13;  S.  C.  ferred  to  Haekin  v.  HasseUs,  ante, 

1  C.  B.  636.  vol.  1,  p.  1006.  See  also  Ckarks^ 

{f})  3  Dowl.  551.  worth  v.  EUis,  7  Q.  B.  678. 
(c)  His  Lordship  probably  re- 
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ErlE|  J. — I  am  of  opioioD  that  this  application  must  fail, 
ioasmach  as  it  does  not  seek  to  set  aside  the  first  irregular 
step^  namely,  the  appearance  entered  without  a  previous 
service  of  the  writ  of  summons.  It  is  a  very  wholesome 
rule  of  practice,  that  a  party  seeking  to  set  aside  proceed- 
ings for  irregularity,  should  ask  to  set  aside  that  proceeding 
in  which  it  first  occurs:  for,  otherwise,  as  in  the  present 
case,  a  plaintiff  may  be  brought  to  meet  an  alleged  irre- 
gularity in  the  declaration ;  when  it  is  in  the  appearance, 
if  at  all,  that  the  irregularity  occurs*  The  rule  must,  there- 
fore, be  discharged,  unless  the  defendant  chooses  to  pay 
the  costs  of  this  application,  and  bring  the  amount  claimed 
into  Court  to  abide  the  event  of  the  action. 
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* — V 

Ha&uwick 

9. 

Wardlk. 


Rule  accordingly  (a). 
(a)  See  Talbot  v.  Bulkeley,  ante,  p.  306. 


Regina  v.  Justices  of  Somersetshire. 


(Wedmore  ».  West  Pennard). 


A  RULE  had  been  obtained  in  Michaelmas  Term  last.  After  a  notice 

*<  to  eoter  end 
calling  upon  the  justices  of  the  peace  for  the  county  of  try"  an  appeal 

Somerset,  to  shew  cause  why  a  mandamus  should  not  issue,  ^^^  ^j,^  rwon- 

commandin&c   them   to   enter  continuances   and    hear  an  dents,  the  at- 
®  ^  tomej  of  the 

appeal  against  an  order  of  removal  of  Sarah  Coles,  single  wppeuants 

words  *'  to  enter"  were  improper,  as  the  appeal  had  already  been  entered  and  respited,  obtained 
the  notice  back,  altered  it  by  striking  out  tiie  words  "  to  enter,"  and  by  inserting  a  statement  that 
the  former  notice  was  thereby  withdrawn,  and  caused  it  to  be  re-senred,  but  without  setting  the 
parish  oflBcers  to  re-sign  it  Upon  the  eppeal  being  called'  on  at  the  sessions,  the  appellants  were 
pat  to  prove  their  notice  of  appeal.  They  accordingly  proved  the  original  notice ;  upon  which 
the  respondents  objected  that  tnat  notice  had  been  withdrawn,  and  called  the  appellants*  attorney, 
who  proved  the  second  notice  withdrawing  the  first.  There  was  no  proof,  however,  at  what  time 
the  second  notice  was  served.  The  sessions  dismissed  the  appeal  on  the  ground  **  that  the 
notice  of  appeal  was  not  sufficiently  proved." 

On  motion  for  a  mandamus  to  the  sessions  to  hear  the  appeal,  Hdd, 

1st,  that  the  original  notice  was  a  sufficient  notice,  the  words  *'to  enter"  being  merely 
redundant ;  bat  that  it  was  withdrawn  by  the  second  notice. 

2nd,  that  the  second  notice  was  a  sufficient  notice,  and  did  not  require  re-signing  by  the  parish 
officers,  as  the  alterations  were  mere  corrections,  for  the  purpose  of  carrving  out  the  original 
purpose  for  which  the  signatures  were  affixed,  and  which  it  was  part  of  the  attorney's  duty  to 
accomplish ;  but  that  as  there  was  no  proof  of  the  time  of  its  service,  the  sessions  had  come  to 
a  right  decision  in  refusing  to  hear  the  appeal. 


Rfgina 


,    ?•     ,    county. 
Justices  of  "^ 

Somerset- 


BUIEE. 
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woman,  from  the   parish  of  Wedmore,  in  the  county  of 
Somerset,  to  the  parish  of  West  Pennard,  in  the  same 


Barstow  and  Fitzherbert  now  shewed  cause. 


Prideaux^  Pashletfy  and  Phmriy  were  heard  in  support  of 
the  rule. 

The  facts  of  the  case,  and  the  arguments,  will  be  found 
sufficiently  stated  in  the  judgment,  and  are,  therefore, 
omitted.  The  following  cases  were  referred  to;  Regina 
V.  Justices  of  Gloucestershire  (a) ;  Regina  v.  Justices  of 
Kesteven  {h) ;  Regina  v.  Justices  of  Flintshire  (c) ;  Regina 
V,  Justices  of  West  Riding  (d) ;  Regina  v.  Justices  of  FUnt- 
shire  {e) ;  Regina  v.  Justices  of  Surrey  (f). 

Cur.  adv.  vult 

CoLERiDOE,  J. — I  took  time  to  consider  this  case, 
because  I  wished  to  look  into  the  affidavits,  which,  on 
the  part  of  those  who  move  for  the  rule,  are  most 
unnecessarily  long,  and  very  obscure.  The  &cts,  as  I 
collect  them,  are  as  follow: — On  the  28th  of  September, 
duplicate  notices  to  enter  and  try  the  appeal  were  duly 
served  on  the  two  overseers  and  churchwarden  of  the  re- 
spondent parish,  and,  upon  the  same  day,  as  now  appears, 
one  of  these  duplicates  was  taken  back  from  the  parish 
officer  on  whom  it  had  been  served,  and  again  served  with 
certain  alterations  made.  This  was  done  from  an  appre- 
hension that  the  notice,  as  first  served,  would  be  bad, 
because  it  contained  the  words  "  to  enter ;"  whereas  the 
appeal  had  already  been  entered.  The  alterations  were 
merely  the  omission  of  these  words,  and  the  insertion  of  a 
sentence  stating  that  the  former  notice  was  thereby  with- 
drawn.    At  the  sessions   the  respondents  called   on   the 


(a)  1  B.  &  Ad.  1. 
{b)  3  Q.  B.  810;  S.  C.  1  D. 
&  M.  113. 
(c)  Ante,  vol.  2,  p.  143. 


id)  1    Car.,    Ham.   &  Allen's 
New  Sess.  Cases,  247. 
(«)  Ante,  p.  644. 
if)  Ante,  vol.  3,  p.  573. 
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appellants  to  prove  their  notice  of  appeal,  and  this  was 
done  by  putting  in  and  proving  the  service  of  the  original 
notice ;  the  respondents  objected  that  this  had  been  with- 
drawn, and  could  not  now  be  relied  on;  and  then  gave 
reasonable  evidence,  by  examining  the  attorney  of  the 
appellant  parish,  of  the  fact  of  withdrawal,  and  that  the 
paper  a  second  time  served  and  intended  to  operate  both 
as  a  notice  of  trial  and  withdrawal  of  the  first  notice,  had 
been  altered  in  the  manner  stated,  after  having  been  signed 
by  the  parish  officers.  The  witness  who  served  it  was  not 
present,  and,  therefore,  the  appellants  were  not  able  to 
prove  on  what  day  the  service  took  place.  On  this  state 
of  fisurts  the  respondents  contended  that  they  had  shewn 
the  first  notice  withdrawn,  and  that  the  appellants  could 
not  rely  on  the  same  paper  as  a  second  good  notice,  both 
because  of  the  alterations  which  rendered  it  inoperative, 
and  because  there  was  no  proof  that  it  was  served  the 
requisite  number  of  days  before  the  sessions.  After  argu- 
ment the  Court  dismissed  the  appeal,  finding  ^^that  the 
notice  of  appeal  was  not  sufficiently  proved." 

The  appeal,  therefore,  has  not  been  heard  upon  the 
question  of  settlement — it  has  been  dismissed  upon  a  point 
preliminary  to  the  hearing ;  and,  if  the  sessions  were  wrong 
in  so  doing,  and  the  error  had  been  owing  to  a  mistake  of 
the  law,  this  Court  would  set  them  right,  and  direct  them 
to  proceed ;  but  I  think,  upon  consideration,  that  the  con- 
clusion they  came  to  was  upon  the  facts,  and  a  correct 
conclusion. 

The  first  notice  proved  was,  in  my  opinion,  quite  good, 
and  might  have  been  safely  relied  on ;  the  insertion  of  the 
words  "to  enter,"  though  unnecessary,  could  not  have 
misled,  and  was  merely  redundant:  and  if  the  appellants 
bad  relied  on  it,  the  sessions  ought  to  have  sustained  it 
against  any  objection  on  that  ground.  But  if  the  appellants 
were  shewn  to  have  withdrawn  it,  the  sessions  could  not 
sustain  it,  however  good  on  its  fitce :  and  they  were  shewn 
to  have  done  so,  unless  the  alterations  invalidated  the 
instrument  of  withdrawal. 


1847. 

^ — V ' 

Regina 

r. 

Justices  of 

80M£R8£T- 


744 


CASES  ON  POINTS  OV  PaACTIGB,  Q.   B. 


1847. 
^^— V ' 

lUoiMA 

Justioesof 

SOMXESET- 


I  am  clearij  of  (pinion  that  they  did  not.  Such 
alterations,  as  were  here  shewn,  it  iqppears  to  me,  the 
attorney  was  fiiUy  authorized  to  make,  without  requiring 
any  express  warrant  or  fresh  signature  by  the  parish  officers ; 
they  were  mere  corrections  to  cany  out  the  original  pur- 
pose for  which  the  signatures  were  affixed,  and  which  it 
was  part  of  the  attorney's  duty  to  accomplish. 

There  was  then  an  effectual  withdrawal  of  the  first 
notice,  and  there  was  no  substitution  of  any  second  notice, 
not  because  of  any  insufficiency  on  the  ibce  of  it,  but 
because  there  was  no  proof  of  the  time  of  service.  The 
sessions,  therefore,  were  certainly  justified  in  holding  that 
the  notice  was  not  sufficiently  proved,  and,  for  that  reason, 
dismissing  the  appeal. 

Rule  discharged. 


East  v.  Sbhth. 

A  RULE  had  been  obtained  in  Hilary  Term  last,  calling 
upon  the  plaintiff  to  shew  cause  why  the  verdict  obtained 
in  this  cause  before  the  Judge  of  the  Sheriff's  Court  of 
London  should  not  be  set  aside,  and  a  nonsuit  entered 
instead  thereo£ 

It  appeared  fix>m  the  notes  of  the  Judge  of  the  Sheriff's 
Court,  that  this  was  an  action  of  assumpsit  upon  a  bill  of 
exchange  by  an  indorsee  against  the  drawer,  to  which  the 
defendant  had  pleaded  that  he  had  no  notice  of  dishonour 
by  the  acceptor.  At  the  trial,  it  appeared  that  a  witness  of 
the  name  of  Frederick  East  was  called,  a  son  of  the  plaintiff, 
who  stated  that  be  called  on  the  acceptor,  a  person  of  the 
name  of  Maclean,  on  the  24th  of  October  last  (the  bill 


A  notice  of 
diflhoDoar 
given  by  a 
party  to  a  bill 
other  than  the 
holder,  should 
shew  that  the 
party  to  whom 
It  is  addressed 
is  looked  to 
for  payment. 

In  an  action 
by  indorsee 
against  the 
drawer  of  a 
bill  of  ex- 
change, it  was 
proved  that 
the  defendant 
called  at  C/s, 
a  partv  to  the 
bill,  (but  not 
the  holder;,  to 
whom  notice 

of  dishonour  had  been  given  by  the  plaint!^  the  same  evening  that  the  bill 
inquhing  about  the  bill,  was  told  by  C's  foreman,  that  "  it  had  been  pi 
taken  up."  The  next  day  the  defendant  called  on  C.  about  the  bill,  and  was  told  by  him  that 
the  acceptor  **  had  not  taken  it  up,"—"  that  it  was  not  paid."  There  was  no  eTidence  to  shew 
what  C's  business  was,  or  that  his  foreman  had  any  authority  to  give  notice  of  dishonour :  HM, 
no  sufficient  notice  of  dishonour. 


iven  by  the  plainti£^  the  same  evening  that  the  bill  became  due,  and,  on 
'^ "    *  iresented  and  was  not 
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becoming  due  on  the  25th9  which  was  a  Sunday),  and  pre*  1847. 
sented  the  bill  for  payment  Maclean  said  he  would  pay  Eabt 
it  on  Monday^  to  which  the  witness  replied  that  that  would  *• 

not  do,  that  he  must  pay  it  at  once.  That  the  witness 
afterwards  called  at  one  Day's,  who  had  indorsed  the  bill 
to  the  plaintiff,  and  saw  him  and  a  person  of  the  name  of 
Pritchard,  who  was  the  foreman  of  Day.  That  he  told  Day 
and  Pritchard  what  had  occurred,  and  told  them  Maclean 
had  not  paid  the  bill.  Pritchard  was  then  called,  who  proved 
that  on  the  24th  of  October  the  prior  witness.  East,  had 
called  about  the  bill.  That  afterwards  on  the  same  day,  the 
defendant  called  and  asked  if  the  bill  had  been  taken  up— 
"  Maclean's  bill ;"  that  that  occurred  about  nine  o'clock  in 
the  evening.  That  the  witness  answered  it  had  not,  and  told 
him  **  that  East  had  presented  it,  and  it  was  not  taken  up." 
Day  was  the  only  other  witness  called,  who  proved  that  he 
indorsed  the  bill  to  the  plaintiff,  that  he  saw  East  on  the 
day  it  was  due,  and  that  East  told  him  that  it  was  dis- 
honoured. That  this  was  on  the  Saturday.  That  on  the 
Sunday  the  defendant  called  about  it,  and  that  the  witness 
told  him  that  Maclean,  the  acceptor,  ^^had  not  taken  it  up." 
(This  evidence  was  objected  to,  but  received).  That  witness 
could  not  be  sure  that  he  saw  the  defendant  on  the  Monday, 
but  that  he  had  every  reason  to  believe  it  That  he  told 
the  defendant  **  it  was  not  paid."  This  closed  the  plaintiff's 
case,  upon  which  the  defendant  objected  that  there  was  no 
evidence  of  notice  to  go  to  the  jury,  and  that  the  evidence 
given  did  not  shew  a  sufficient  notice,  and  that  the  plaintiff, 
therefore,  must  be  nonsuited.  The  Judge,  however,  refused 
to  nonsuit  the  plaintiff,  and  a  verdict  was  returned  in  his 
fiivour,  with  leave  reserved  to  the  defendant  to  move  to 
enter  a  nonsuit     The  present  rule  having  been  obtained* 

Martin  now  shewed  cause.  It  is  submitted  in  the  first 
place,  that  if  the  facts  here  proved  had  been  embodied  in 
a  written  nodce,  they  would  have  been  sufficient  A  written 
notice  need  only  contain  two  facts,  namely,  that  the  bill  has 
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1847.  been  presented,  and  that  it  has  not  been  paid.  A  declaration 
^""^]|J^^  on  a  bill  of  exchange  must  state  all  the  fiujts  necessary  to 
shew  a  legal  liability  on  the  part  of  the  defendant ;  and  the 
plaintiff  is  entitled  to  recover  in  the  action,  if  he  prove  all 
the  material  allegations  contained  in  his  declaration.  Now, 
a  declaration  on  a  bill  of  exchange  by  the  indorsee  against 
the  drawer,  states  that  the  bill  was  drawn  by  the  defendant, 
indorsed  to  the  plaintiff,  duly  presented  for  payment,  not 
paid  when  due,  ^  of  which  the  defendant  then  had  notice." 
How,  then,  can  the  plaintiff  be  forced  to  shew  the  farther 
feet  that  the  party  giving  the  notice  looked  to  any  par- 
ticular person  for  payment,  which  is  the  objection  here 
sought  to  be  raised  ?  The  principle  upon  which,  according 
to  all  the  elementary  books  upon  the  subject,  a  notice  of 
dishonour  is  required  to  be  given  to  the  drawer,  is,  that 
he  is  supposed  to  have  assets  in  the  hands  of  the  acceptor, 
which  he  may  be  enabled  to  withdraw.  In  2  BlacksL 
Com.  p.  470,  after  stating  that  ^*  if  the  bill  be  not  paid 
when  due,  the  person  to  whom  it  is  payable  shall,  in  con- 
venient time,  give  the  drawer  notice  thereof"  it  is  said, 
*^for  otherwise  the  law  will  imply  it  paid:  since  it  would 
be  prejudicial  to  commerce,  if  a  bill  might  rise  up  to  charge 
the  drawer  at  any  distance  of  time :  when  in  the  mean  time 
all  reckonings  and  accounts  may  be  adjusted  between  the 
drawer  and  the  drawee.''(a)  The  nodce  of  dishonour 
supplies  the  place  in  this  country  of  the  more  formal  protest 
which  is  required  by  the  laws  of  foreign  countries  (&),  and 
is  said  not  to  require  the  same  precision  and  formality  as 
accompany  the  regular  protest  (c);  and  yet  no  protest 
contains  any  statement  that  the  party  addressed  is  looked 
to  for  payment  The  only  case  in  which  a  statement  of 
that  fact  has  been  considered  necessary,  with  the  exception 
of  the  extra  judicial  opinions  of  Ashhurst  and  Btdler,  J.'s, 

(a)  See  also  Qoodall  r.  DoUey,  (c)  See  per  Tindal^  C.  J.,  in 
1  T.  R.  712.  Solarte  v.  Palmer,  7  Bing.  533; 

(b)  See  Pothier, Traits  du  Ck)n.  S.  C.  1  C.  &  J.  417;  6  M.  &  P. 
trat  de  Change,  part.  U  chap.  5,  475. 
8.  2. 
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in  Tindal  v.  Broum  (a\  is  the  well  known  case  of  Solarte  v.        1847. 
Pahner(b).     The  only  point,  however,  really  decided   in        East" 
that  case  was,  that  the  notice  should  state  distinctly  the  fact  ^* 

of  dishonour.  It  is  true  that  Tindal,  C.  J.,  in  delivering  the 
judgment  of  the  Court  of  Exchequer  Chamber,  there  says, 
that  ^^  it  should  at  least  inform  the  party  to  whom  it  is  ad- 
dressed, either  in  express  terms  or  by  necessary  implication, 
that  the  bill  has  been  dishonoured,  and  that  the  holder  looks 
to  him  for  payment  of  the  amount"  But  on  the  case  being 
carried  up  to  the  House  of  Lords  (c),  Park,  J.,  omits  the 
latter  clause,  and  merely  says,  that  ^'such  a  notice  ought  in 
express  terms,  or  by  necessary  implication,  to  convey  full 
information  that  the  bill  had  been  dishonoured."  And  in 
the  very  recent  case  oi  Furze  v,  SJiartDOod  (d),  the  Court, 
after  observing  that  Parky  J.,  had  omitted  the  latter  clause, 
say,  **  this  decision,  therefore,  did  not  turn  upon  or  require 
any  allusion  to  the  doctrine  of  Ashhurst  and  Btdler,  J.'s,  in 
Tindal  v.  Broum,  on  the  necessity  of  stating  that  the 
holder  looks  to  the  party  addressed,  and  does  not  give 
credit  to  any  other  person."  And  Parke,  B.,  in  delivering 
judgment  in  the  case  oiHedger  v.  Steavensan  (e),  and  alluding 
to  the  case  of  Solarte  v.  Palmer,  says,  "  By  that  decision  we 
are  bound,  though  I  am  not  prepared  to  say  that  I  am  bound 
by  all  the  reasoning  or  language  of  the  learned  Judges  in 
giving  their  opinion."  In  Furze  v.  Sharwood  (d),  where  all 
the  authorities  on  the  sufficiency  of  notice  of  dishonour  were 
reviewed  and  discussed  in  an  elaborate  judgment  of  this  Court, 
Lord  Denman,  in  delivering  the  judgment  of  the  Court,  says, 
**  We  may  now  inquire  where  is  the  authority  establishing 
the  position  of  Ashhurst  and  Buller,  J.'s,  (unnecessary  for  the 
case  before  them),  that  the  notice  must  also  tell  the  party 
addressed  that  he  looks  to  him  for  payment  ?    If  not,  why 

(a)  1  T.  R.  167.  (c{)  2  a  B.  38S,  416;  S.  C. 

{b)  7  BiDff.  530;    S.  C.  1  C.  2  6.  &  D.  116. 

&  J.417;  5  M.&P.475.  (e)  2  M.  &  W.  799,  806 ;  S.  C. 

(c)  1  Bing.  N.  C.  194,  196  ;  5  Dowl.  771. 
S.  C.  1  Scott,  1 ;  S  Bligh,  N.  S.  S74. 
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IS4T'  send  the  notice?  Trae:  he  may  have  some  other  reason 
e2bt  for  informing  the  party  addressed  of  the  dishonour,  while 
gj^^  looking  elsewhere  for  his  money.  But  unless  he  tells  him 
this,  the  receiver  of  such  a  notice  cannot  but  l>e  certain 
that  the  sender  means  to  call  upon  him  for  payment.  The 
fHTOtest,  for  which  notice  was  substituted,  has  no  such  clause, 
but  begins  and  ends  with  the  history  of  the  didiionoured 
bill,  including  the  protest  itself"  It  is  true  that  Lcml 
Denman  goes  on  to  say,  '^  Where  notice  has  been  given  by 
another  party  than  the  holder,  there  may  be  good  sense  in 
requiring  that  it  shall  be  accompanied  by  a  direct  demand 
of  payment,  or  a  statement  that  it  will  be  required  of  the 
party  addressed  f  but  there  must  be  some  mistake  here,  as 
it  is  obvious  that  a  mere  party  to  the  bill,  not  the  holder, 
could  have  no  right  to  demand  payment  It  is  submitted 
that  there  is  no  distinction  at  all  between  the  holder  of  the 
bill  and  a  party  to  it,  as  regards  the  notice  of  dishonour 
which  each  should  give.  It  would  be  highly  inconvenient 
if  the  law  were  to  say,  that  where  the  holder  is,  for  example, 
a  third  indorsee  on  a  bill  of  exchange,  the  second  indorsee 
is  bound  to  give  a  fuller  and  stricter  notice  to  the  first 
indorser  or  drawer,  than  the  holder  is  to  him.  There  is  a 
subsequent  case  of  Kinff  v.  Bickley  (a)  also  in  this  Court, 
where  a  notice  of  dishonour  was  in  the  following  terms  :— 
^  I  hereby  give  notice  that  a  bill  for  5021  at  three  months 
after  date,  by  A.  upon  and  accepted  by  B.,  and  indorsed  by 
you,  lies  at,  &c.,  dishonoured;"  and  it  was  held  suflScient, 
without  any  further  intimation  that  the  plaintiff  looked  to 
the  defendant  for  payment.  If,  then,  it  is  not  necessary  that 
a  written  notice  should  contain  such  an  intimation,  it  cannot 
be  contended  that  a  greater  strictness  should  be  required 
in  a  verbal  notice.  It  is  not  intended  to  maintain  that  any 
casual  conversation,  from  which  might  be  gathered  the  &ct 
of  the  non-payment,  would  be  sufficient ;  but  that  if  the 
presentment  and  non-payment  are  communicated  to  the 

(a)  2  Q.  B.  419. 
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defendant,  then  it  is  for  the  jury  to  say,  whether  they  were       1847. 
not  communicated  to  him  by  way  of  informing  him  that  he    ^^"^];J^7^ 
would  be  held  liable.     Looking,  then,  at  the  facts  of  the  »• 

present  case,  it  is  submitted  that  the  notice  of  dishonour 
was  sufficiently  proved.  At  any  rate  it  is  impossible  to  say 
that  there  was  not  some  evidence  to  go  to  the  jury;  the 
demeanour  of  the  witness,  the  manner  in  which  the  words 
were  pronounced,  might  tend  to  shew  that  the  defendant 
was  looked  to  for  payment  Day  was  a  party  to  the  bill, 
and  had  received  notice  of  dishonour  from  the  plaintiff's 
son,  and  was  qualified  therefore  to  give  notice.  It  appears 
that  the  defendant  goes  to  Day's,  and  there  sees  Pritchard, 
his  foreman ;  asks  if  Maclean's  bill  had  been  taken  up,  and 
was  told  that  it  had  not, — that  it  had  been  presented  and 
not  paid  It  was  a  question  for  the  jury,  whether  Pritchard 
had  authority  to  give  notice;  but  he  was  not  cross-ex- 
amined, and  therefore  his  evidence  must  be  taken  strongest 
against  the  defendant;  and  the  Court  will  presume,  as  it 
does  not  appear  that  he  was  cross-examined  on  this  point, 
that  as  the  foreman  of  Day,  a  party  to  the  bill,  he  bad 
authority  to  give  notice  of  dishonour.  It  does  not,  however, 
rest  on  his  evidence  alone.  Day  himself  gives  notice.  He 
says,  that  the  defendant  called  on  him  about  the  bill,  and 
that  he  told  him  that  Maclean  ^<had  not  taken  it  up,"  firom 
which  the  defendant  must  have  known  that  the  bill  had 
been  presented  and  not  paid.  Day  also  told  him  in 
express  words,  •*  that  it  was  not  paid."  [Cokridgey  J. — It 
does  not  appear  that  Day  knew  on  the  Sunday,  when  this 
occurred,  of  Pritchard  having  given  notice  the  preceding 
evening.]  No,  it  does  not,  but  Day's  evidence  is  relied  on 
as  proving  a  substantive  notice,  if  taken  alone.  On  these 
grounds  it  is  submitted,  that  the  notice  is  good,  and  the 
rule  ought  to  be  discharged. 

On  the  following  day 

Carrie,  in  support  of  the  rule.     It  is  submitted  that  the 
notice  in  this  case  was  insufficient     The  ingenious  ai^- 
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.  1847.  ment  which  is  drawn  fixiin  the  language  of  the  declaradod 
^'^^l^^^  in  this  case  is  fallacious,  as  it  proves  too  much.  According 
to  this  test,  it  would  be  sufficient  to  shew  that  the  defendant 
had  notice  of  the  dishonour  by  reading  it  in  a  newspaper  or 
accidentally  learning  it  in  conversation.  It  is  not  in  the 
declaration  averred  that  the  notice  was  given  by  a  party  to 
the  bilL  Therefore  if  the  plaintiff  were  only  bound  to  the 
proof  of  the  averments  in  the  declaration,  he  might  avail 
himself  of  a  notice  given  by  a  stranger.  Whatever  is  requisite 
to  constitute  a  good  notice  is  included  in  the  usual  allega- 
tion in  the  declaration*  What,  then,  is  it  necessary  that  the 
notice  should  state  ?  It  is  submitted  that  the  notice  must 
allege  three  fiurts ;  presentment,  non-payment,  and  that  the 
party  addressed  is  looked  to  for  payment  It  is  so  laid 
down  in  Solarte  v.  Palmer  (a),  and  although  the  latter  fiu:t 
is  not  contained  in  the  reasons  of  the  Judges,  delivered  by 
Park,  J.,  to  the  House  of  Lords  in  the  same  case  (ft),  the 
omission  may  have  been  accidental,  particularly  as  it  was 
not  strictly  necessary  for  the  decision  in  that  case.  It  is 
said,  that  however  binding  the  decision  in  that  case  may  be, 
the  reasons  upon  which  the  Judges  formed  their  decision, 
particularly  such  as  were  not  necessary  for  the  decision,  are 
not  binding :  and  that  Parke,  B.,  expressed  an  opinion  to 
that  effect  in  a  subsequent  case  of  Hedger  v.  Steaveruon  (c). 
But  all  that  that  learned  Judge  objected  to,  as  appears  by 
his  Lordship's  judgment  in  the  subsequent  case  oi  Lewis  v. 
Gompertz  {d)  was,  that  part  of  the  judgment  which  says, 
that  it  should  appear  upon  the  &ce  of  the  notice  of  dis- 
honour '^  by  express  terms  or  by  necessary  implication,  that 
the  bill  was  presented  and  dishonoured ;"  and  his  Lordship 
referred  to  the  definition  of  ^^  necessary  implication  "  given 
by  Ix)rd  Eldon  in  Wilkinson  v.  McAdam  (c),  that  it  means 
^^  not  natural  necessity,  but  so  strong  a  probability  that  an 

(a)  7  Bing.  630;   S.  C.  1  C.  (c)  2  M.  &  W.  799,  805;  S.C. 

&  J.  417 ;  5  M.  &  P.  467.  6  Dowl.  771. 

(i)  1  Bing.  N.  C.  196 ;  S.  C.  (rf)  6  M.  &  W.  399,  402. 

1  Scott,  1 ;  8  Bligh,  N.  S.  874.  (e)  1  Ves.  &  B.  466. 
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intention  contrary  to  that  which  is  expected  cannot  be  1847. 
suppofied."  Indeed,  the  case  of  Lewis  v.  Gampertz  is  an  eXot 
express  authority  in  favour  of  the  defendant,  for  Parhe^  B.,  »• 

there  says,  that  he  takes  ^'  the  rule  to  be,  that  the  three  facts 
required  to  be  conveyed  in  every  notice  of  dishonour  roust 
be  conveyed  to  the  mind  of  the  person  to  whom  it  is  ad- 
dressed in  a  written  or  verbal  notice,  either  expressly,  or  so 
connected  with  each  other  as  to  leave  no  reasonable  doubt 
upon  his  mind  as  to  their  meanings — viz.,  Brst,  that  the  bill 
was  presented  when  due;  secondly,  that  it  was  dishonoured ; 
and  thirdly,  that  the  party  addressed  is  to  be  held  liable  for 
the  payment  of  it"    In  that  case,  the  notice  of  dishonour 
was  in  the  following  form : — <^  6,  Bernard-street,  Russell- 
square.     Mr.  G.     The  bill  of  exchange  for  2502.,  drawn  by 
S.  R.  on,  and  accepted  by  C.  S.,  and  bearing  your  indorse- 
ment^ has  been  presented  for  payment   to  the  acceptor 
thereof,  and  returned  dishonoured,  and  now  lies  overdue 
and  unpaid  with  me  as  above,  of  which  I  hereby  give  you 
notice;"  and   the  Court  of  Exchequer  held  it  sufficient; 
Parkej  B.,  saying,  "  The  only  point  upon  which  I  enter- 
tained any  doubt  was,  whether  it  is  to  be  collected  by 
necessary  inference  from  this  letter,  that  the  writer  of  it 
means  to  hold  the  defendant  liable  for  the  amount  of  the 
bill.     But  when  he  says,  ^  it  now  lies  overdue  and  unpaid 
with  me  as  abavey  ^i.  e.,  at  6,  Bernard-street,  Russell-square, 
what  person  would  draw  from  these  words  any  inference, 
but  that  the  plaintiff  gives  him  the  notice  in  order  that  he 
may  come  to  6,  Bernard-street,  to  take  up  the  bilL     I  think, 
therefore,  that  according  to  my  construction  of  the  words 
*  necessary  implication,'  there  is  here  a  necessary  implica- 
tion of  all  the  three  things  necessary  to  constitute  a  good 
notice."    In  Furze  v.  Sharwood  (a)  which  has  been  relied 
on  by  the  other  side,  none  of  the  notices  there  stated  that 
the  bill  had  been  presented,  and  it  was  on  that  ground  that 

(a)  2  Q.  B.  388;  S.  C.  2  G.  &  D.  116. 
VOL.  TV.  C  C  C  D.   &   L. 
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East 

9, 

Smith. 


1847.  they  were  held  bad  by  the  Court  The  expressions  that 
are  made  use  of  by  Lord  Denman  as  to  a  statement  that  the 
party  addressed  is  to  be  looked  to  for  payment  not  being 
necessary,  are  to  be  understood  of  the  case  of  a  holder 
giving  notice.  And  the  same  remark  applies  to  King  ▼. 
Bichley  (ci)  where  it  was  the  holder  who  gave  notice.  And 
there  seems  to  be  a  good  reason  for  this  distinction^  if 
notice  is  to  mean  something  more  than  mere  knowledge  of 
dishonour,  which  it  is  submitted  it  does ;  as  a  party  to  the 
bill  might  communicate  the  fact  to  the  drawer  merely  by 
way  of  information;  whereas  the  holder  himself  would  most 
assuredly  have  a  motive  in  the  communication.  *'  Notice^ 
says  Mr.  Justice  Askhurst,  in  Tindal  v.  Brawn  (b),  ^  means 
something  more  than  knowledge;  because  it  is  competent  to 
the  holder  to  give  credit  to  the  maker.  It  is  not  enough  to 
say  that  the  maker  does  not  intend  to  pay^  but  that  he  (the 
holder)  does  not  intend  to  give  credit.^  By  the  word 
**  holder  "  in  these  passages  is  obviously  meant  the  partir 
giving  notice.  It  is  not  contended  that  the  notice  should 
state  in  express  terms,  ^I  intend  to  hold  you  liable;''  but 
only  that  it  should  be  gathered  by  reasonable  inference 
from  the  terms  of  it  that  the  party  is  looked  to  for  payment 
In  the  present  case  nothing  of  the  sort  appears.  There  is 
not  even  the  inference  which  might  arise  from  the  party 
sending  the  notice;  it  is  the  defendant  who  calls  on  the 
party  and  asks  for  information.  There  is  nothing  to  shew 
that  Pritchard  had  any  authority  at  all  to  give  notice.  He 
was  the  foreman  of  Day,  but  what  Day's  business  was  does 
not  appear,  and  there  is  no  presumption  that  a  foreman 
generally  has  any  implied  authority  to  give  notice  of  dis- 
honour. If  the  plaintifF  sought  to  found  anything  on  this 
notice  therefore,  he  should  have  shewn  the  nature  of  Day^ 
business,  and  that  Pritchard  had  a  general  authority  of  this 
kind.     Then  Day's  evidence  alone  is  insufiBcient,  for  it  does 

(a)  2  Q.  B.  419 ;  See  RmoUmdM  v.  Sprtngeti,  14  M.  &  W.  7. 

(b)  1  T.  R.  169. 
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not  appear  that  he  said  anything  about  the  bill  having  been        1847. 
presented  ""i^!^ 

Cur.  adv.  vuU.  „  •• 

Smith. 

Coleridge,  J. — This  was  a  motion  to  set  aside  a  verdict, 
which  had  been  obtained  by  the  plaintiff,  in  an  action,  by 
indorsee  against  drawer,  on  a  bill  of  exchange ;  and  to  enter 
a  nonsuit  instead  thereof:  on  the  ground  that  there  was  no 
sufficient  proof  of  notice  of  dishonour;  and  I  am  of  opinion 
that  the  rule  must  be  made  absolute. 

It  seems  now  to  be  pretty  clearly  understood  in  the  mer- 
cantile world,  that  a  notice  of  dishonour,  when  not  proceed- 
ing from  the  holder  of  the  bill,  should  either  by  express 
terms,  or  by  necessary  implication,  and  by  "  necessary 
implication"  I  mean  such  an  implication  as  is  alluded  to  by 
my  Brother  Parke  (a)  as  being  described  by  Lord  Eldon  to 
be  ''so  strong  a  probability  that  an  intention  contrary  to 
that  which  is  imputed  cannot  be  supposed,"  contain  three 
fiu^ts,  namely,  that  the  bill  has  been  presented,  that  it  has 
not  been  paid,  and  that  the  party  addressed  is  looked  to 
for  payment 

Mr.  Martin  founded  his  argument  upon  the  form  of  the 
declaration,  and  on  the  observations  of  Lord  Denman  in 
Furze  v*  Sharwood  (b).  He  contended  that,  as  the  declara- 
tion did  not  aver  that  any  notice  was  given  that  the 
defendant  would  be  looked  to  for  payment,  it  therefore 
was  not  necessary  that  the  notice  should  contain  any  state- 
ment to  that  effect  I  confess  I  did  not  think  much  of  that 
aigument,  and  am  of  opinion  that  Mr.  Corrie  gave  it  the 
proper  answer,  when  he  said  that  whatever  was  necessary  to 
make  it  a  good  notice  was  contained  in  the  allegation  that 
''the  defendant  then  had  notice."  With  respect  to  the 
observations  of  Lord  Denman^  it  is  material  to  observe  that 
he  is  speaking  of  the  case  of  a  notice  given  by  the  holder  of 
the  bill,  and  the  latter  part  of  the  paragraph  referred  to 

(a)  In  Lewis  v.  Gomperiz,  6  M.  &  W.  399,  402,  3. 
ijb)  2  Q.  B.  388,  416;  S.  C.  2  6.  &  D.  116. 

c  c  c  2 
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shews  that  he  expressly  mtended  that  his  remarks  should 
not  apply  to  the  case  of  a  party  to  the  bill,  not  the  holder. 
At  any  rate  there  seems  to  be  a  distinction  between  the 
case  of  a  party  giving  notice,  who  is  not  the  holder  of  the 
bill,  and  a  party  who  is.  It  may  be,  that  when  the  former 
gives  a  notice  no  inference  arises  that  he  looks  to  the  party 
to  whom  it  is  addressed  for  payment :  but  that,  when  the 
holder  himself  gives  a  notice,  it  must  mean  that  he  looks 
to  the  party  for  payment. 

The  notice  given  in  the  present  case,  it  appears,  was 
merely  a  verbal  notice,  and  it  is  obviously  more  difficult  for 
the  Court  which  has  to  review  the  decision  of  the  inferior 
tribunal  to  say  whether  it  is  sufficient,  than  in  the  case  of  a 
written  notice.  The  effect  of  the  notice,  when  stated  before 
the  jury,  may  rest  upon  the  tone  and  demeanour  of  the 
witness ;  but  I  think  it  is  for  the  party  who  seeks  to  give  it 
that  effect  to  establish  it  by  some  proof,  and  not  merely  to 
say  that  it  may  possibly  bear  the  construction  he  seeks  to 
attach  to  it  Now,  the  evidence  here  is,  that  the  defendant 
went  to  Day's,  and  asked  Pritchard,  the  foreman  of  Day,  if 
the  bill  had  been  taken  up, — "Maclean's  bill,"  to  which 
Pritchard  answered,  "  No,"  and  told  him  that  East  had  pre- 
sented it,  and  tliat  it  was  not  taken  up.  This,  therefore,  is 
merely  the  case  of  a  foreman  of  a  former  holder  of  the  bill, 
not  taking  any  formal  or  active  step  to  give  the  defendant 
notice,  but  communicating  the  facts  to  him  on  being  asked. 
It  does  not  appear  that  he  had  any  authority  to  give  a 
notice,  nor  indeed  what  business  Day's  was,  nor  in  fiict 
anything  that  in  absence  of  an  express  authority  could  lead 
to  the  inference  of  an  implied  one  from  the  nature  of  the 
business,  and  his  position  as  foreman.  If  this  were  the  only 
evidence  of  notice  I  should  consider  it  clearly  insufficient 
But  there  is  also  the  evidence  of  Day,  which,  however,  I  do 
not  think  carries  the  case  further.  The  same  objection 
applies  that  the  defendant  calls  on  him,  and  there  is  nothing 
said  from  which  it  can  be  inferred  that,  in  giving  him  the 
information  he  did  in  answer  to  his  questions.  Day  meant 
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thereby  to  intimate  that  he  would  hold  him  liable  for  the  1847. 
payment  Besides,  there  was  no  distinct  intimation  by  ^jj^ 
Day  that  the  bill  had  been  presented.  g  ^' 

It  seems  to  me,  therefore,  upon  the  whole  evidence,  that 
there  was  not  such  a  notice  of  dishonour  given  in  this  case 
as  the  law  requires,  and  therefore  that  the  rule  must  be 
absolute. 

Rule  absolute. 


Dob  dem.  Pennington  and  Others  v.  Barrell  and 
Another. 

(In  the  full  Court.) 

JL  HIS  was  an  action  of  ejectment  in  which  the  parties  A  consent  role 

had  entered  into  the  usual  consent  rule  containing  the  fol-  whereb™  upon 

lowing  provision: — "It  is  further  ordered,  that  if  upon  the  ^S^JT^S^?** 

trial  of  the  said  issue  a  verdict  shall  be  given  for  the  said  to  pay  costs, 

defendants,  or  it  shall  happen  that  the  plaintiff  shall  not  the  payment 

further  prosecute  his  said  writ  for  any  other  cause  than  for  ^jt^i^tSe 

not  confessing  lease,  entry,  ouster,  and  such  possession  as  *^,^^**^p. 

aforesaid,  then  the  lessors  of  the  plaintiff  shall  pay  to  the  and  after  the 

defendants,  costs  in  that  case  to  be  adjudged."  tained  by  the  ' 

The    cause   was    tried   before    Tindal,   C.   J.,   at  the  25^". 

Croydon  Summer  Assizes,  1845,  when  a  verdict  was  found  execution  may 

issue  thereon. 
for  the  defendants.     A  rule  for  a  new  trial  having  been 

discharged  on  the  8th  of  February,  1847,  the  defendants' 

costs  were  taxed   on  the  consent  rule,  and   the  Master*s 

allocatur  given  for  4 1 3^  158.  On  the  18th  of  February,  these 

costs  were  demanded  from  one  of  the  lessors  of  the  plaintiffs, 

and  also  from  their  attorney.    Subsequently  the  defendants 

issued  a  writ  of  fieri  facias  upon  the  consent  rule  to  levy 

these  costs.    A  summons  having  been  taken  out  to  set  aside 

the  writ  for  irregularity,  on  the  ground  that  a  consent  rule 

in  ejectment  was  not  an  order  for  the  payment  of  money 
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1847. 

' V ' 

Doe  dem. 


within  the  meaning  of  the  1  &  2  Vict   c.  110,  s.   18, 
Erlcy  J.,  before  whom  the  summons  was  heard,  referred 


l*«"*"JfGTON    the  question  to  the  Court 
and  Others  ^ 


Barrell 
and  Another. 


HurUtone  having  obtained  a  rule  nisi  to  the  same  effect 


WalUnger  shewed  cause.  The  fieri  &cias  was  properiy 
issued  under  the  1  &  2  Vict  c.  110,  s.  18,  which  enacts  that 
"  all  rules  of  Courts  of  common  law,"  "  whereby  any  sum  of 
money,  or  any  costs,  charges,  or  expenses,  shall  be  payable 
to  any  person,  shall  have  the  effect  of  judgments  in  the 
superior  Courts  of  common  law."  It  is  objected  that  such 
enactment  only  applies  to  cases  in  which  an  ascertained  sum 
is  directed  to  be  paid  by  the  rule  itself,  and  the  decision  of 
this  Court  in  Jones  v.  fViUiamt  (a)  is  relied  on.  That, 
however,  was  the  case  of  an  award,  and  the  decbion  pro- 
ceeded on  the  ground  that  the  money  was  payable  under 
the  award,  and  not  under  the  submission,  and  that,  though 
the  submission  was  afterwards  made  a  rule  of  Court,  it 
could  not,  by  relation,  incorporate  the  award  so  as  to  make 
the  money  payable  under  the  rule  of  Court  Hawkins  v. 
Benton  (&)  was  also  the  case  of  an  award.  But  where  a 
rule  of  Court  orders  the  payment  of  costs,  it  is  suflScient  if 
the  amount  is  afterwards  ascertained  by  the  proper  officer. 
Doe  d.  Steer  v.  Bradley  (c)  does  not  decide  the  point:  that 
was  a  motion  for  an  attachment  for  nonpayment  of  costs, 
but  the  service  being  defective,  the  learned  Judge  who  heard 
the  application  granted  a  rule  calling  on  the  party  to  shew 
cause  why  he  should  not  pay  the  costs.  In  Jones  v.  Wir 
liams  (d)y  Parhcy  B.,  says,  '^  When  the  Legislature  mentions 
^  money,  costs,  charges,  and  expenses,'  it  means  money 
decreed  or  ordered  to  be  paid,  together  with  the  costs, 
charges,  and  expenses,  to  be  ascertained  in  the  usual  way 
by  the  officer  of  the  Court     That  point,  indeed,  it  is 


(a)  11  A.  &E.  175;  S.  C.  4  P. 
&  D.217. 

(6)  Ante,  vol.  2,  p.  465. 


(c)  1  Dowl.  259,  N.  S. 
{d)  8  M .  &  W.  349,  358 ;  S.  C. 
9  Dowl.  702. 
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Baerbix 
•nd  Anotbor. 


muieoessary  to  decide ;  but  I  am  of  opinion,  that  with  respect        ^  84  7. 

to  costfl^  it  18  enough  if  they  are  ascertained  by  the  officer  of     i>oe^dem. 

the  Court,  and  that  it  is  not  necessary  that  there  should  be    ^^Jq!?'^" 

any  order  to  pay  after  they  are  taxed  by  the  officer.*'    In 

HotUon  v.  Patterson  (a),  the  defendant  had  made  absolute  a 

role  for  costs  of  the  day  for  not  proceeding  to  trial,  and  the 

Master  had  taxed  the  costs  and  indorsed  his  allocatur  on 

the  rule.     On  application  for  a  rule,  calling  on  the  plaintiff 

to  shew  cause  why  he  should  not  pay  the  defendant  the 

sum  so  allowed,  the  Court  of  Common  Pleas  refused  to 

grant  a  rule,  and    Timlal,  C.   J.,  said,  "  As  at  present 

advised,  I  cannot  help  thinking,  that  when  the  condition 

was  complied  with  by  the  Master  in  making  his  allocatur 

for  a  certain  sum,  the  rule  became  a  rule  of  Court  for 

payment  of  that  particular  sum." 


The  Court  called  on 


SurlHane  to  support  the  rule.  The  I  &  2  Vict. 
c.  110,  s.  18,  only  applies  to  rules  which  order  the  payment 
obMolutely  of  a  sum  of  money  ascertained  and  expressed  to  be 
payable  by  the  rule  itsel£  That  is  not  the  case  here.  By 
the  terms  of  the  consent  rule  the  lessors  of  the  plaintiff  are 
to  pay  costs  ^to  be  adjudged^  upon  a  certain  event  taking 
place.  It  is  not  an  order  absolute  for  payment  of  costs,  but 
the  liability  depends  upon  a  contingency.  The  principle 
of  the  decision  in  Jones  v.  Williams  {b)  applies  with  equal 
force  to  the  present  case.  There  Lord  Denman^  C.  J.,  in 
delivering  the  judgment  of  the  Court,  says,  "These  rules 
are  to  have  the  effect  of  judgments,  which  are  to  charge  the 
land ;  and  therefore  the  sum  to  be  so  charged  ought  to  be 
distinctly  stated  in  the  document  which  thus  charges  the 
land,  so  that  purchasers  or  creditors  may  know  what  it  is. 
Judgments  are  to  bind  the  land  from  the  time  directed  by 
law.  But,  when  rules  like  this  are  made,  they  also  ought  to 

(a)  4  M.  &  6.  333;  S.  C.  5  Scott,  N.  R.  76;  a  Dowl.  129,  NS. 
(6)  II  A.  &  E.  175,  177;  S.  C.  4  P.  &  D.  217. 
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1847.        bind  the  land  at  the  time  they  are  entered;  but,  at  that 
^"^^^^^^     time,  there  is  nothing  to  inform  anybody  of  the  chai^ :  the 
PENiitiiGTON   amount  may  not  be  ascertained  for  a  year  afterwards,"    In 
V.  this  case  the  same  objection  exists.     No  definite  sum  of 

«nd  An^ber.  money  is  expressed  to  be  payable  by  the  rule  itself,  nor  was 
the  amount  of  costs  ascertained  until  nearly  two  years  after 
the  event  happened,  upon  which  they  became  payable. 
The  learned  Judge  proceeds  to  say,  "  It  may  be  said  that, 
when  the  award  is  made,  it  may  be  binding  from  that  time. 
But  then  there  is  no  process,  or  known  mode  of  proceeding, 
at  present  at  least,  for  making  the  award  a  matter  of  record ; 
and,  if  so,  then  a  rule  of  this  sort  could  have  no  efiect  till 
that  was  done ;  and  any  execution  issued  before  that  would 
be  premature."  The  same  diflBculty  arises  in  the  present 
case.  A  consent  rule  forms  no  part  of  the  record,  it  is  a 
mere  collateral  agreement  to  which  the  plaintiff  is  no  party. 
Another  difficulty  adverted  to  in  Jones  v.  WiUiams  (a)  also 
arises  here.  '^  There  may  be  not  merely  sums  payable  by 
one  party  alone  to  the  other,  but  there  may  be  cross  pay- 
ments, arising  out  of  their  mutual  claims;  these  would 
have  to  be  balanced."  Under  the  Reg.  Gen.,  Hil.  Term, 
4  Wm.  4,  r.  20,  if  the  defendants  had  refused  to  admit  the 
documents  proposed  to  be  given  in  evidence  by  the  lessors 
of  the  plaintifis,  the  costs,  which  the  defendants  would  in 
consequence  have  to  pay,  might  possibly  exceed  the  costs 
payable  to  them  under  the  consent;  so  that,  although  the 
defendants  obtained  the  verdict,  they  might  not  ultimately 
be  entitled  to  any  costs  at  all.  The  observations  of  Parhe^  B., 
in  Jones  v.  WilUams(b\  are  made  with  reference  to  an  order 
absolute  for  the  payment  of  costs,  as  in  the  case  in  Hodson 
V.  Patterson  (c).  The  cases  of  Doe  d.  Steer  v.  Bradley  (<f), 
and  Doe  d.  Wluxtely  v.  Knight  (p),  shew  that  the  prevailing 

(a)  11  A.  &  E.  175, 177;  S.C.  Scott,  N.  R.  76;  2  DowL  129, 

4  P.  &  D.  217.  N.  S. 

(6)  8  M.  &  W.  349,  358 ;  S.  C.  (d)  1  Dowl.  259.  N  S. 

9  Dowl.  702.  Ce)  7  Jurist,  816. 

(c)  4    M.  &  G.  333 ;  S.  C.  5 


1847. 
^^ — sr — ' 

Doe  dem. 
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opinion  has  been,  that  the  proper  course  in  a  case  like  the 

present,  is  to  proceed  by  rule  calling  on  the  party  to  shew 

cause  why  he  should  not  pay  the  costs  pursuant  to  the    ^^^^^^^ 

Master^s  allocatur.  v. 

Barrsll 
and  Another. 

Lord  Denman,  C.  J. — I  think  the  writ  is  perfectly 
regular.  Jones  v.  Williams  {a)  may  be  distmgubhed  from 
this  case  upon  the  grounds  pointed  out  The  consent  rule 
gives  costs  to  be  taxed  by  the  Master;  and  when  they  are 
taxed  and  ascertained  by  him,  the  rule  becomes  an  absolute 
order  to  pay  them. 


Patteson,  J. — There  is  a  difference  between  this  case 
and  that  of  an  award.  In  the  latter  no  money  is  payable 
under  the  rule  of  Court  itself,  for  it  is  only  the  submission, 
and  not  the  award,  which  is  made  a  rule  of  Court,  but  the 
money  is  payable  under  the  award.  Here  the  consent  rule 
directs  the  payment  of  costs,  and  the  case  appears  to  me  to 
be  within  the  very  terms  of  the  act  of  Parliament 

WiGHTMAN,  J.,  concurred. 

Erle,  J. — ^The  only  contingency  is  as  to  the  verdict, 
and  that  is  a  matter  within  the  judicial  knowledge  of  the 
Court  When  that  is  ascertained,  the  consent  rule  is  an 
order  for  the  payment  of  costs. 

Rule  dischaiged. 


(a)  11  A.  &  E.  176 ;  S.  C.  4  P.  &  D.  217. 
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1847. 


Seal  o.  Hudson. 

In  an  acdon  A  RULE  had  been  obtained  in  last  Hilary  Term,  calling 

o^oer  •guDKi  upon  the  defendant  to  shew  cause  why  the  nonsuit  obtained 

Se  pSf,^^  in  this  cause  before  the  sheriff  of  London  should  not  be  set 

for  lery  and  aside,  and  a  new  trial  had  between  the  parties, 
^idence  of'         It  appeared  that  this  was  an  action  brought  by  the  plain- 

S^^gherin  ^^9  ^  officer  of  the  sheriff  of  the  county  of  Surrey^  against 

^^to  ^7"  the  defendant  an  attorney,  to  recover  a  sum  of  4i  18*., 

attorney  and  being  the  amount  of  certain  fees  to  which  he  claimed  to  be 

plaintur  in  entitled  for  levy  fees  and  caption  fees  in  a  cause  of  Gumey 

wnnSTS*"  ^'  ^^^9  *°  which  the  defendant  was  the  attorney  for  the 

•*^^|^  plaintiff.     From  the  Secondary's  notes,  before  whom  the 

whether  a  cause  was  tried,  it  appeared  that  the  first  witness  called  was 

canmJmain^  a  clerk  in  the  Treasury  Office  of  the  Queen's  Bench,  who 

l^Ti^aS^  was  called  to  produce  the  original  writs,  which  he  did,  but 

tion  feet  which  were  objected  to  by  the  other  ade,  inasmuch  as  that 

affainst  the 

attorney  of  having  been  returned  and  filed,  the  proper  mode  of  proving 
unlMssDMially  ^^^^  ^^  ^J  putting  in  a  copy  of  the  record,  and  that  as 
employed  by  ^^y  ^g^g  testatum  writs  into  Surrey,  the  original  writs  into 
London  should  have  been  produced.  The  Secondary  stated 
that  he  overruled  these  objections,  but  that  the  plaintiflb  then 
offered  the  writs  in  evidence,  as  pieces  of  parchment  with  the 
defendant's  handwriting  on  them,  and  they  were  received 
as  such.  Another  witness  was  called,  who  was  in  the  em- 
ployment of  the  plaintiff  as  sheriff's  officer,  and  who  stated, 
that  after  arresting  a  Mr.  Fryett,  under  some  warrants  in 
an  action  of  Gumey  v.  Fryetty  he  called  with  a  bill  of  fees 
on  the  defendant,  who  said  he  would  pay  him  no  more 
than  one  guinea  for  the  caption.  In  the  course  of  the  case 
a  letter  was  put  in  from  the  defendant  to  the  plaintiff, 
headed  "  Gumey  v.  FryeU.'^  The  effect  of  this  letter,  as 
appeared  firom  the  Secondary's  notes,  was  to  request  the 
officer  to  remain  in  possession  until  further  directions,  and 
it  was  directed  to  the  *'  Sheriff  of  Surrey,  and  Mr.  J.  Seal, 
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his  officer."  According  to  the  Secondary's  notes,  '^  evidence  1847. 
was  tendered  that  the  sheriff's  o£5cer  always  looks  to 
the  attorney  and  not  to  the  plaintiff  in  the  action,"  and 
that  he  disallowed  such  evidence.  A  witness  of  the  name 
of  Walbancke,  a  serjeant  at  mace,  was  then  called,  and 
be  was  asked  whether  he  had  not  compelled  attorneys  to 
pay  his  fees.  This  evidence  was  also  objected  to,  and  the 
objection  allowed.  Another  officer  of  the  sheriff  of  Surrey 
was  then  called,  who  proved  that  he  had  executed  writs  for 
the  defendant  before,  and  had  received  his  fees  upon  them 
from  the  defendant  He  stated  that  he  believed  the  in- 
dorsements on  the  writs  produced  to  be  in  the  defendant's 
handwriting.  The  indorsement  on  the  testatum  fi.  &. 
was  **  Levy  ^L  5s.  ICkL,  with  interest  as  within  directed, 
besides  sheriff's  poundage,  officers'  fees,  &c.  John  Hudson, 
9(^  Queen-street,  Chcapside.  Seal."  The  testatum  ca.  sa. 
was  indorsed  to  the  same  effect,  except  with  '^  expenses, 
&C."  instead  of  '^  poundage."  The  learned  Secondary 
upon  this  evidence  nonsuited  the  plaintiff,  giving  him  leave 
to  move  to  set  the  nonsuit  aside.  And  the  above  rule 
having  accordingly  been  obtained, 

Huddleston  shewed  cause.  He  submitted  that  upon  the 
fiu;ts  above  stated  the  Secondary  acted  rightly  in  directing 
the  plaintiff  to  be  nonsuited.  The  attorney  is  not  liable 
for  caption  fees,  unless  there  has  been  such  an  appointment 
by  him  as  will  amount  to  an  appointment  as  special  bailiff; 
and  that  is  not  the  case  here.  The  letter  which  is  referred 
to  in  the  sheriff's  notes  as  having  been  put  in  from  the 
defendant  to  the  plaintiff,  was  directed  ^^  to  the  sheriff  of 
Surrey  and  Mr.  J.  Seal,  his  officer;"  and  was  a  mere 
official  direction  to  the  sheriff.  There  was  no  other 
evidence  to  shew  that  the  defendant  had  employed  the 
plaintiff,  except  the  name  of  ^'  Seal"  being  found  on  the 
back  of  two  pieces  of  parchment  (for  they  were  not  ad- 
mitted in  evidence  as  writs)  in  the  defendant  s  handwriting. 
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1847.        There  was,  therefore,  really  not  the  slightest  evidence  of 

^^^[^""^    the  appointment  of  the  plaintiff  as  special  bailiff  by  the 

„  «•  defendant,  and  without  such  evidence  there  was  no  case  to 

Hudson. 

go  to  the  jury.     In  Robins  v.  Bridge  (a),  it  was  held  that 

the  attorney  in  a  cause  is  not  personally  liable  to  a  witness 

whom  he  subpoenaes  to  give  evidence  in  a  cause,  for  his 

expenses  of  attendance.     So  in  Hariop  v.  Juckes  (6),  the 

solicitor,  under  a  commission  of  bankruptcy,  was  held  not 

to  be  liable  to  the  messenger,  whom  he  nominated,  for  his 

bill  of  fees.     A  recent  case  of  Mayhery  v.  Man^fidd  (c),  in 

this  Court  is  expressly  in  point.     In  that  case,  it  was  held 

that  the  attorney  of  the  execution  plaintiff,  is  not  liable  to 

the  sheriff  for  the  fees  due  on  the  execution  of  a  writ  of 

ca.  sa.,  in  the  absence  of  any  special  circumstances  shewing 

that  he  bad  made  himself  personally  liable.     In  the  present 

case,  even  supposing  that  the  writs  had  been  in  evidence, 

which  they  were  not,  as  writs,  and  that  the  word  ^^  Seal" 

could  be  taken  to  be  a  recommendation  of  that  officer  as  a 

person  to  execute  the  warrant,  that  would  still  have  to  be 

carried  further  to  amount  to  an  appointment  as  special  bailiff. 

In  Balson  v.  Meggat  {d),  it  was  held  that  the  mere  &ct  of 

a  plaintiff's  requesting  the  sheriff  to  direct  his  warrant  to  a 

particular  officer,  does  not  constitute  the  latter  a  special 

bailiff.     So  also  in  Corbet  v.  Brown  (e).     He  referred  also 

to  Ford  V.  Leche  (/).     With  respect  to  the  rejection  of 

evidence,  the  Secondary's  note,  which  must  be  taken  as 

conclusive,  of  the  evidence  offered  is,  "  evidence  tendered 

that  sheriff's  officer  always  looks  to  the  attorney,  and  not  to 

the  plaintiff  in  the  action."     Whether  the  sheriff's  officer 

looks  to  the  attorney  or  not,  would  not  alter  the  attorney's 

liability  in  point  of  law. 

(a)  3  M.  &  W.  114;  S.  C.  6  Alderson    v.     Davenport,     ante, 

Dowl.  140.  vol.  ],  p.  966. 

(6)  2  M.  &  S.  438.  (e)  6  Dowl.  794. 

(c)  16  Law  Jour.  Q.  B.  102.  (f)  6  A.  &  E.  699;  S.  C.  1  N. 

(d)  4  Dowl.    657.     See   also  &  P.  737. 
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Pearson,  in  support  of  the  rule.  It  is  submitted  that  the  1^47. 
writs  ought  to  have  been  received  in  evidence.  \^Coleridffe,  sbal 
J. — You  did  not  stand  upon  your  right,  but  asked  to  have  „  ^' 
them  admitted  as  pieces  of  parchment  in  the  plaintiff's 
handwriting.]  Had  the  Secondary  admitted  the  writs  in 
evidence,  as  it  is  submitted  he  ought  to  have  done,  the 
plaintiff  could  have  shewn  a  special  employment,  by  his 
name  being  placed  on  the  writs  by  the  defendant  In 
Newton  v.  Chambers  (a),  it  was  held  that  a  sheriff's  officer 
might  maintain  an  action  against  the  attorney  of  the  plaintiff 
in  the  ori^nal  suit,  for  caption  fees  and  conduct  money,  on 
proof  of  an  employment  by  the  attorney,  and  that  it  is  the 
usual  course  of  business  for  the  attorney  to  be  charged  with, 
and  to  pay  such  fees.  The  plaintiff  tendered  evidence  of 
the  usage  of  business  in  this  respect,  which  the  learned 
Secondary  ought  to  have  received.  The  same  evidence  was 
objected  to  in  Newton  v.  Chambers,  but  this  Court  held  it 
was  admissible.  An  impUed  agreement  may  be  inferred 
from  a  general  usage  of  trade,  if  proved  by  clear  and  satis- 
fiu^tory  instances  sufficiently  numerous  and  general ;  Rush' 
forth  V.  Hadfield{by  Where  parties  have  not  entered 
into  any  express  or  specific  contract,  a  presumption 
nevertheless  arises  that  they  meant  to  contract  according 
to  the  general  usage,  practice,  and  understanding,  if  any 
such  exist,  in  relation  to  the  subject-matter;  SavUl  v. 
Barhard  (c). 

Coleridge,  J. — As  to  the  non-reception  in  evidence  of 
the  writs,  I  think  there  is  nothing  in  that  objection,  because 
the  Secondary  states  upon  his  notes,  that  he  overruled  the 
objections  made  by  the  defendant  on  that  ground ;  but  that 
the  plaintiff  then  offered  them  in  evidence  as  pieces  of 
parchment,  with  the  defendant's  handwriting  on  them,  and 

(a)  Ante,  vol.  1,  p.  869.  (c)  4  Esp.  53. 

(6)  6  East,  519;  S.  C.  2  Smith,  634. 
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18*7.       that  they  were  accordmgly  received  in  evidence  as  such. 
Sbal        If  the  plaintiff  chose  to  put  his  case  on  a  lower  groand 

HuMON.  ^'^^^  ^®  might  have  stood  upon,  it  is  no  reason  now  finr 
disturbing  the  verdict  Besides,  I  do  not  see  how  the  mere 
tact  of  the  plaintiff's  name  being  placed  on  the  back  of  the 
writs,  in  the  defendant's  handwriting,  could  be  an  appoint- 
ment by  the  latter  of  the  former  as  special  bailiff;  and  it 
does  not  appear  that  the  letter  carried  it  any  further. 

But  it  was  further  urged  by  the  plaintiff  that  the  Secondaiy 
should  have  received  evidence  of  the  usage  in  these  matteis 
for  the  attorney  to  be  liable  to  the  sheriff's  officer,  and  not 
the  client  Upon  referring  to  the  Secondary's  notes,  I 
find  that  the  evidence  offered  was,  ^*  that  the  sheriff's  officer 
always  looks  to  the  attorney,  and  not  to  the  pluntiff  in  the 
action."  This  is  not  very  distinctly  expressed,  but  taking 
it  in  the  sense  in  which  it  is  obviously  meant,  it  woold  be 
adducing  evidence  of  a  general  usage  to  vary  the  law.  I 
think  the  Secondaiy  was,  therefore,  right  in  excluding  this 
evidence.  Besides,  the  sheriff  b  the  party  entitled  to  the 
fees,  on  the  execution  of  process,  and  the  officer  is  but  the 
servant  of  the  sheriff.  If  the  officer  could  bring  this  action 
against  the  attorney,  where  no  special  employment  has 
taken  place,  the  sheriff  might  stand  by,  and  afterwards 
maintain  a  second  action  for  the  same  fees.  The  rule  must 
be  discharged. 

Rule  dischaiged  (a). 

(«)  See  fValbank  v.  QMrterman,  3  C.  B.  94. 


EASTER  TERM,    10  VICT.  765 

1847. 


' V ' 

MuLLiNS  and  Another  v.  Ford. 

J.  HIS  was  a  rule  calling  upon  the  plaintifis  to  shew  cause  Where  tha 

why  the  notice  of  trial  given  in  this  action,  on  the  10th  day  j}"i^i^*coii. 

of  April,  1847,  should  not  be  set  aside  for  irregularity,  with  eludes  to  the 

^  1.  .       ,  ,  .1  country,  he 

a  stay  of  proceedings  m  the  meanwhile.  may  give 

The  affidavit  upon  which  the  rule  was  obtained,  shewed  under  Reg. 
that  this  was  an  action  of  detinet  for  certain  goods  and  Xerm^Wm. 
chattels,  to  which  the  defendant,  on  the  23rd  of  March,  4,  r.  59,  either 
1847,  had  pleaded,  Ist,  non-detinet;  2ndly,  a  traverse  of  delivering  the 
the  plaintiffi'  possession ;  3rdly,  a  lien  by  agreement  with  JftemllfdJ]^ 
the  plaintifis;  and,  4thly,  a  lien  by  agreement  with  the  ^^^^^^ 
plaintiff,  Mullins.    That  on  the  30th  of  March,  the  plaintifis  limiliter  to 
delivered  replications  to  the  defendant's  pleas,  joining  issue  where  a  rule 
on  the  two  first,  and  as  to  the  third  and  fourth,  traversing  ^^^^"^ 
them,  with  a  conclusion  to  the  country.  That  the  defendant  setasidea 

.J  t  .1  ..  jii  ..-I  notice  of  tnal, 

had  not  been  required  to  rejoin,  and  had  not  rejoined  to  with  a  stay  of 
the  replications  of  the  plaintifis,  and  issue  had  not  yet  been  ^sembu,  thC  it 
joined  in  this  action,  so  fiur  as  regards  the  two  last  mentioned  ^^^^J***^ 
pleas  of  the  defendant.    That  on  the  10th  of  April,  notice  countermand 

\..i  .  t        1         i**/«**i*  t*        t      the  notice  of 

of  tnal  was  given  by  the  plaintifis  in  this  cause  for  the  trial 
sittings  after  the  present  Term. 

T.  W.  Saunders  shewed  cause.  The  alleged  irregularity 
is,  that  the  plaintifis  have  given  notice  of  trial  before  the 
similiters  have  been  added  to  the  replications  to  the  two  last 
pleas.  But  it  is  submitted  that  they  were  entitled  to  do  so, 
under  Reg.  Gen.,  Hil.  Term,  2  Wm.  4,  r.  59  (a),  which 

(a)  Reg.    Gen.,     Hil.    Term,  such  notice  shall  be  available; 

2  Wm.  4,  r.  59. — "  In  all  cases  but  if  issue  be  not  joined  on  such 

where  the  plaintiff  in  pleading  replication,  or  other  subsequent 

concludes   to  the  country,  the  pleading,  and  the  plaintiff  shall 

pUdntiff's  attorney  may  give  no-  sign  judgment  for  want  thereof, 

tice  of  trial  at  the  time  of  de-  and  forthwith  give  notice  of  eze- 

livering  his  replication  or  other  cnting  a  writ  of  inquiry,  sudi 

flubsequent  pleading,  and  in  case  notice  shall  operate  from  the  time 

issue  shall  afterwards  be  joined,  that  notice  of  trial  was  given  at 
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1847.        orders,  that  ^'in  all  cases  where  the  plaintiff  in  pleading 

MoLLiNs      concludes  to  the  country,  the  pldntiff's  attorney  may  give 

and  Another    notice  of  trial  at  the  time  of  delivering  his  replication,  or 

FoED.        other  subsequent  pleading,  and,  in  case  issue  shall  afterwards 

be  joined,  such  notice  shall  be  available,"  &a     The  language 

of  that  rule  shews,  that  it  contemplates  the  notice  of  trial 

being  given  before  the  issue  is  joined.    If  no  issue  be  joined, 

the  plaintifis  are  entitled,  within  a  certain  time  before  the 

day  of  trial,  to  countermand  their  notice  of  trial     In  point 

of  fact,  they  have  done  so.     [^Cokridffe,  J. — The  rule  says, 

that  the  plaintiff  may  give  notice  of  trial  €U  the  time  of 

delivering  his  replication,  &c. ;  here  you  give  it  afterJ]    It 

is  submitted  that  that  is  a  compliance  with  the  spirit,  though 

not  the  strict  terms  of  the  rule. 

BramweUy  in  support  of  the  rule.  If  the  plaintifis  have 
countermanded  their  notice  of  trial  since  this  rule  was 
obtained,  it  is  in  defiance  of  the  terms  of  the  present 
rule,  which  direct  all  proceedings  in  the  mean  time  to  be 
stayed.  [^Coleridgey  J. — That  contemplates  a  step  forwards. 
This  is  a  step  backwards.]  It  prohibits  any  step  at  all 
The  plaintifis  have  not  brought  themselves  within  the  terms 
of  Reg.  Gen.,  HiL  Term,  2  Wm.  4,  r.  59,  for  they  did  not 
deliver  the  notice  of  trial  at  the  same  time  with  the 
replication.  The  rule  goes  on  to  say,  "but  if  issue  be  not 
joined  on  such  replication,  or  other  subsequent  pleading, 
and  the  plaintiff  shall  sign  judgment  for  want  thereof,  and 
forthwith  give  notice  of  executing  a  writ  of  inquiry,  such 
notice  shall  operate  firom  the  time  that  notice  of  trial  was 

aforesaid ;  and  in  all  cases  where  murrer ;  and  in  case  the  defend- 
the  defendant  demurs  to  the  ant  pleads  a  plea  in  bar  or  re- 
plaintiff's  declaration,  replication^  joinder,  &c.,  to  which  the  plaintiff 
or  other  subsequent  pleading,  the  demurs,  the  defendant's  attomef, 
defendant's  attorney,  or  the  de-  or  the  defendant  if  he  plead  in 
fendant,  if  he  plead  in  person,  person,  shall  be  obliged  to  accept 
shall  be  obliged  to  accept  notice  notice  of  executing  a  writ  of  in- 
of  executing  a  writ  of  inquiry  on  quiry  on  the  back  of  such  de- 
the  back  of  the  joinder  in  de-  murrer." 
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given  ds  aforesaid ;"  which  shews  that  the  only  course  which        1847. 
the  plaintiff  can  adopt,  if  issue  is  not  joined,  is  to  rule  the     ^^JJJ^^J^^ 
party  to  rejoin,  and  to  sign  judgment  for  want  of  rejoinder,    and  Another 
and  give  notice  of  executing  a  writ  of  inquiry.     He  has  no        Ford. 
right  to  take  upon  himself  to  go  to  trial  with  the  record  in 
this  imperfect  state.     Many  inconveniences  might  thence 
arise.     Nor  can  the  plaintifis  now  come  and  say  that  they 
have  countermanded  their  notice,  which  is  void.     Where  a 
countermand  b  allowed,  the  defendant  may  come  and  ask 
for  the  costs  of  the  countermand ;  but  here  he  would  be  met 
by  saying  there  was  no  valid  notice  of  trial    So,  if  they  are 
allowed  now  to  withdraw  their  notice,  and  defendant  after^ 
wards  comes  for  a  judgment  as  in  case  of  a  nonsuit,  they 
may  turn  round  and  say  the  similiter  was  not  added,  and, 
therefore,  they  could  not  go  to  trial,  and  that  the  notice  was 
void  (a). 

Coleridge,  J. — No  case  has  been  cited  on  either  side^ 
and  the  question  therefore  must  turn  on  the  construction 
to  be  put  on  this  rule.  The  rule,  so  far  as  it  bears  on  this 
matter,  may  be  divided  into  two  parts.  The  first  part  of 
the  rule  says,  '^  in  all  cases  where  the  plaintiff  in  pleading 
concludes  to  the  country,  the  plaintiff's  attorney  may  give 
notice  of  trial  at  the  time  of  delivering  his  replication,  or 
other  subsequent  pleading,  and  in  case  issue  shall  afterwards 
be  joined,  such  notice  shall  be  available.''  I  think  no  one 
can  doubt  that  the  rule  was  framed  with  a  view  to  the 
benefit  of  the  plaintiff,  by  enabling  him  to  proceed  to  trial 
vrith  as  little  delay  as  possible.  It  says,  that  when  his 
pleading  concludes  to  the  country,  he  may  give  notice  of 
trial  at  the  time. of  delivering  the  pleading.  If  this  be  an 
enabling  rule,  and  he  has  not  done  so  at  the  earliest 
possible  period  that  he  might,  I  see  no  reason  why  he 
should  not  do  so  afterwards.  It  is  only  putting  such  a 
construction  on  the  rule,  as  the  object,  for  which  it  was 
framed,  warrants.     Then  is  there  any  thing  in  the  second 

(a)  See  Oilmore  v.  Melton,  2  DowL  632 ;  Brown  v.  Kennedy,  ib. 
p.  639 ;  See  also  2  Saond.  319,  note  (6)  and  note  (c),  6th  ed. 
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part  of  the  rule  which  militetes  against  this  constroction  ? 
It  goes  on  to  say,  *^  but  if  issue  be  not  joined  on  such 
replication  or  other  subsequent  pleading,  and  the  plaintiflF 
shall  sign  judgment  for  want  thereof,  and  forthwith  give 
notice  of  executing  a  writ  of  inquiry,  such  notice  shall 
operate  from  the  time  that  notice  of  trial  was  given  as 
aforesaid."  So  that  the  eflTect  of  the  latter  part  of  the  rule 
is  merely  to  throw  the  notice  of  executing  the  writ  of 
inquiry  back  to  the  time,  not  when  the  pleading  is  delivered, 
but  when  the  notice  of  trial  is  given;  a  provision  which 
seems  to  contemplate  that  the  notice  of  trial  may  be  pven 
at  a  time  distinct  from  the  delivery  of  the  issue.  I  think, 
therefore,  that,  on  the  ground  that  this  is  an  enabling  rule ; 
and  not  seeing  any  inconvenience  that  can  follow  from  this 
construction ;  I  must  hold  the  notice,  in  the  present  case, 
to  be  regular.     The  rule,  therefore,  will  be  discharged. 


Rule  dischaiged. 


In  re  Wm.  Martin. 


A  WRIT  of  habeas  corpus  had  been  obtained,  directed 
to  the  keeper  of  her  Majesty's  gaol  of  Newgate,  command- 
ing him  to  bring  up  the  body  of  William  Martin,  a  prisoner 
detained  in; his  custody,  together  with  the  cause,  &c.   . 


A  warrant  of 

commitment 

of  a  bankrupt 

to  prison,  under 

1  k  2  Wm.  4, 

c.  56,  for  not 

answering 

satisfactorily 

the  questions 

put  to  bim  by  a  subdivision  Court,  need  not  set  out  the  answers  given  before  a  single  oomrais- 

sioner  on  his  previous  examination. 

And  if  it  state  on  the  faee  of  it  that  it  is  made  by  three  commissioners  of  the  Court  of 
Bankruptcy,  "  constituting  a  subdivision  Court,"  it  is  sufficient ;  and  it  need  not  shew  that  the 
Court  was  duly  summoned,  or  in  what  manner  it  was  constituted. 

The  return  to  a  habeas  corpus  set  out  a  warrant  of  commitment  of  a  bankrupt  made  bjr 
a  subdivision  Court  of  Bankruptcy  for  not  answering  satisfactorily  the  questions  put  to  him 
upon  his  examination,  and  autnonzing  the  bankrupt  to  be  detained,  **  until  such  time  as  he 
should  submit  himself  to  us,  or  to  any  of  the  commissioners  of  the  said  Court  of  Bankruptcy, 
and  full  answer  make  to  our  or  their  satisfaction,  to  the  question^  put  to  him  by  us  as  aforesaid  :** 
Helti,  that  the  return  need  not  set  out  the  fact  that  he  had  been  taken  afterwards  before  a  single 
commissioner,  who  had  simply  inquired  if  he  had  any  further  statement  to  make,  upon  which  he 
made  a  statement,  not  tending  to  remove  the  dissatisfaction  produced  by  his  former  answers,  and 
was  then  taken  back  to  prison. 

Upon  return  to  a  habeas  corpus  to  bring  up  a  bankrupt  detained  under  a  warrant  of  commit- 
ment, for  not  answering  satisfactorily  the  oueslions  put  to  him  by  a  subdivision  Court,  under 
!  &  2  Wm.  4,  c.  56 ;  affidavits  of  facts  which  do  not  appear  upon  the  face  of  the  return  may 
be  made  use  of  by  the  bankrupt. 

It  is  not  necessary  in  order  to  ^ve  the  subdivisional  Court  power  to  commit,  that  the  answers 
should  be  in  themselves  contradictory,  or  actually  contradicted  by  independent  testimony.  ** 
is  sufficient  if  they  be  of  a  clearly  improbable  character. 


It 
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This  writ  had  been  obtained  upon  an  affidavit  made  by  1847. 
the  prisoner,  shewing  that  in  the  beginning  of  the  month  of  j^^ 
March^  1847,  a  fiat  in  bankruptcy  had  issued  against  him,  Martik. 
under  which  he  had  been  declared  a  bankrupt.  That  on 
the  22nd  of  March,  a  meeting  of  his  creditors  was  held  at 
the  Court  of  Bankruptcy,  when  he  surrendered,  and  was 
examined  before  Mr.  Commissioner  GouJbumy  who  was 
sitting  for  Mr.  Commissioner  Shepherd^  to  whom  the  fiat 
had  been  allotted,  but  who  was  unable  to  attend  through 
illness.  That  Mr.  Comijissioner  Goulbum,  conceiving  his 
answers  to  be  unsatisfactory,  committed  him  to  the  custody 
of  a  messenger  to  be  brought  up  before  a  subdivision  Court 
That  on  the  25th  of  March,  he  was  accordingly  brought  up 
before  a  subdivision  Court  held  at  the  Court  of  Bankruptcy, 
consisting  of  Mr.  Commissioner  Croulbum,  (who  again  sat 
for  Mr.  Commissioner  S/tepherdy  who  was  unable  to  attend 
firom  the  same  cause),  Mr.  Commissioner  Holroyd  and  Mr. 
Commissioner  Fonblanque,  Upon  his  examination,  he 
stated  that  he  had  sold  his  business  for  140/.,  which  had 
been  paid  to  him  in  gold,  and  that  he  had  lost  it  in 
travelling  in  a  third  class  carriage  going  firom  London  to 
Edmonton.  That  the  subdivision  Court  held  his  answers  to 
be  unsatis&ctory,  and  committed  him  to  his  present  custody 
in  Newgate  under  the  warrant,  a  copy  of  which  is  given 
below.  That  on  the  following  day,  being  then  in  custody, 
he  was  taken  before  Mr.  Commissioner  Shepherd^  at  the  said 
Court  of  Bankruptcy,  when  he  was  required  to  sign,  and  did 
sign,  a  declaration,  such  as  is  usually  signed  by  banknipts 
in  lieu  of  an  oath,  prior  to  their  examination,  and  was  then 
asked,  by  the  commissioner,  if  he  had  any  additional  state- 
ment to  make  concerning  the  loss  of  the  money.  That  he 
then  made  an  additional  statement  to  the  following  effect ; 
that  he  remembered  to  have  informed  his  brother,  within 
ten  days  after  the  loss  of  the  money,  of  the  fact ;  but  had 
forgotten  to  state  so  before  the  subdivision  Court.  That 
the  commissioner  said  that  that  statement  did  not  alter  the 
case.     That  the  commissioner  was  then  applied  to  to  dis- 
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charge,  or  to  recommit  him ;  but  refused  to  interfere  either 
waj,  and  that  he  was  then  taken  back  to  Newgate  in  his 
former  custody. 

The  return  to  the  writ  of  habeas  corpus  set  out  the 
following  warrant  of  commitment :  — 

"  In  the  Court  of  Bankruptcy. 

« In  the  matter  of  William  Martin,  a  bankrupt,  at  the 
Court  of  Bankruptcy,  Basinghallnstreet,  in  the  City  of 
London,  the  25th  day  of  March,  1847. 

"  Whereas  a  fiat  in  bankruptcy,  bearing  date  the  nine- 
teenth day  of  February,  one  thousand  eight  hundred  and 
forty-seven,  and  directed  to  her  Majesty's  Court  of  Bank- 
ruptcy, was  duly  issued  against  William  Martin,  of  Na  10, 
Skinner-street,  Somers  Town,  in  the  parish  of  St  Pancras, 
in  the  county  of  Middlesex,  grocer  and  tea  dealer,  which 
said  fiat  was  duly  filed  and  entered  of  record  in  the  said 
Court,  and  the  said  William  Martin  hath  been  duly 
adjudged  a  bankrupt  thereunder.  And  whereas  the  said 
William  Martin  did,  on  the  twenty-second  day  of  March, 
one  thousand  eight  hundred  and  forty-seven,  surrender 
himself  to  Edward  Goulbumy  seijeant-at-law,  one  of  the 
commissioners  of  the  said  Court,  authorised  to  proceed  in 
the  said  fiat,  and  did  make  and  sign  the  declaration  pur- 
suant to  the  statute  in  that  behalf.  And  whereas  the  said 
Edward  Goulbumy  in  the  execution  of  the  power  and 
authority  given  to  him  by  the  several  statutes  made  now  in 
force  concerning  bankrupts,  did  proceed  to  examine  the  said 
William  Martin  concerning  matters  touching  his  estate  and 
effects,  and  propounded  certain  questions  to  the  said  Wil- 
liam Martin.  And  whereas  the  answers  given  by  the  said 
William  Martin  to  the  said  questions  having  been  unsatis- 
factory to  the  said  Edward  Goulbumy  he,  the  said  Edward 
Goulbumy  by  his  warrant,  under  his  hand  and  seal,  bearing 
date  the  twenty-second  day  of  March,  one  thousand  eight 
hundred  and  forty-seven,  did  duly  commit  the  said  William 
Martin  to  the  care  and  custody  of  James  Cooper,  one  of  the 


EASTER  TERlf,    10   VICT.  771 

messengers  of  the  Court  of  Bankruptcy,  to  be  brought  up  1847. 
this  day  before  a  subdivision  Court  And  whereas  the  said 
William  Martin  having  been  this  day  so  duly  brought  up  by 
the  said  James  Cooper  before  us,  John  Samuel  Martin  Fon- 
blanque  and  Edward  Holroyd^  Esqs.,  and  Edward  GouUmm^ 
seijeant-at-law,  commissioners  of  the  Court  of  Bankruptcy, 
whose  names  and  seals  are  hereunto  affixed,  constituting  a 
subdivision  Court,  we  have  proceeded  to  examine  the  said 
William  Martin,  touching  matters  concerning  his  estate  and 
effects,  and  he,  the  said  William  Martin,  having  duly  made 
and  signed  the  declaration,  pursuant  to  the  statute  in  that 
behalf  made  and  provided,  we,  in  the  execution  of  the 
powers  and  authorities  given  and  granted  by  the  several 
acts  made,  and  now  in  force  concerning  bankrupts,  did 
cause  several  questions  to  be  propounded  to  him,  the  said 
William  Martin,  which  questions  are  hereinafter  stated  in 
the  examination  of  the  bankrupt  hereinafter  set  forth,  to 
which  questions  so  put  to  him,  the  said  William  Martin 
gave  the  several  following  answers  thereto  set  forth  respec- 
tively hereinafter  in  the  said  examination  of  the  said  bank- 
rupt, which  said  examination  is  as  follows,  that  is  to  say," 
(here  the  questions  and  answers  were  set  out,  the  sub- 
stance of  which  has  already  been  stated).  "  Which  answers 
of  the  said  William  Martin  not  being  satisfactory  to  us, 
the  said  commissioners;  these  are  therefore  to  will,  re- 
quire, and  authorize  you  immediately,  upon  receipt  hereof, 
to  take  into  custody  the  body  of  the  said  William  Martin, 
and  him  safely  to  convey  to  her  Majesty's  prison  of 
Newgate,  and  him  there  to  deliver  to  the  keeper  of  the  said 
prison,  who  is  hereby  required  and  authorized  by  virtue  of 
the  statutes  aforesaid,  to  receive  the  said  William  Martin 
into  his  custody,  and  him  safely  to  keep  and  detain,  without 
biul  or  mainprize,  until  such  time  as  he  shall  submit  himself 
to  us,  or  to  any  of  the  commissioners  of  the  smd  Court  of 
Bankruptcy,  and  full  answer  make  to  our  or  their  satisfac- 
tion, to  the  question  so  put  to  him  by  us  as  aforesaid ;  and 
for  so  doing  this  shall  be  your  sufficient  warrant.    Given 
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1847.        under  our  hands  and  seals,  at  the  Court  of  Bankruptcy,  in 

*^""J^'^^     BasinghaU-street,  in  the  city  of  London,  this  twenty-fifth 

Martin.      day  of  March,  one  thousand  eight  hundred  and  forty-seven. 

John  S.  M.  Fonblanque  (l.  s.) 
Edward  Holroyd  (l.  s.) 
Edward  Goulburn  (l.  s.) 
*^  To  James  Cooper,  our  messenger,  or  his  assistant,  and 
the  keeper  of  her   Majesty's  prison  of  Newgate,  or  his 
deputy  there. 

T.  G.  WiNSLow,  Reg." 

Upon  the  above  return  being  read. 

Sturgeon  moved  that  the  prisoner  might  be  discharged 
out  of  custody.  This  is  a  warrant  of  a  subdivision  Court 
of  Bankruptcy,  and  the  question  is,  whether  sufficient  is 
shewn  on  the  face  of  the  warrant  to  give  the  subdivision 
Court  jurisdiction.  The  stat  1  &  2  Wm.  4,  c.  56,  s.  6, 
enacts,  that  the  *^six  commissioners  may  be  formed  into 
two  subdivision  Courts,  consisting  of  three  commissioners  for 
each  Court,  for  hearing  and  determining  the  matters  and 
things  and  making  the  examinations  hereinafter  referred 
thereto;  and  all  references  or  adjournments  by  a  single 
commissioner  to  a  subdivision  Court,  by  virtue  of  this  act, 
shall  be  to  the  subdivision  Court  to  which  he  belongs, 
unless  the  said  commissioner,  in  case  of  the  sickness  of 
some  one  or  more  of  the  commissioners  of  such  subdivision 
(/ourt,  or  other  sufficient  cause,  shall  think  fit  otherwise  to 
direct."  By  sect  7,  a  single  commissioner  is  to  have  all 
the  same  powers  as  were  then  exercised  and  enjoyed  by 
any  commissioner  of  bankrupts  under  former  statutes,  pro- 
vided '^that  no  single  commissioner  shall  have  power  to 
commit  any  bankrupt  or  other  person  examined  before 
him  otherwise  than  to  the  care  and  custody  of  a  messenger 
or  other  officer  of  the  said  Court,  to  be  by  him  detained  in 
his  custody,  and  brought  up  before  a  subdivision  Court  or 
the  Court  of  Review  within  three  days  after  such  commit- 
ment."    By  the  5  &  6  Wm.  4,  c.  29,  s.  25,  it  is  recited  that 
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doubts  had  arisen  whether  by  the  terms  of  the  above  men-  1847. 
tioned  act,  the  Courts  of  review  and  subdivision  Courts  i^'T^ 
"  have  upon  an  examination  before  them  the  same  powers  Martin. 
of  commitment  for  the  purpose  of  enforcing  discovery  as 
were  vested  in  commissioners  of  bankrupt  under  the  acts 
of  Parliament  relating  to  banknipts  in  force  at  the  time  of 
the  passing  the  said  first-recited  act ;"  and  it  enacts  that 
they  "  shall  and  may  have  and  exercise  all  such  powers  of 
commitment  as  were  vested  in  commissioners  of  bankrupt 
acting  as  such  at  the  time  of  the  passing  of  the  said  first 
recited  act,*'  &c.  The  jurisdiction  therefore  that  the  sub- 
division Court  had,  in  the  present  case,  was  not  a  primary 
jurisdiction,  but  resulted  from  the  commissioner  before 
whom  the  bankrupt  was  in  the  first  instance  brought,  not 
deeming  his  answers  satisfactory,  and  having  adjourned  the 
case  for  their  hearing.  The  answers,  therefore,  that  the 
bankrupt  gave  on  his  first  examination  should  be  set  out, 
in  order  that  the  Court  might  judge  whether  the  subsequent 
answers  were  satisfactory  or  not. 

By  the  5  &  6  Wm.  4,  c.  29,  s.  23,  the  1  &  2  Wm.  4, 
c  56,  8.  6,  is  recited,  and  it  is  enacted,  "  that  in  case  of  the 
non-attendance  of  any  one  or  more  of  the  commissioners  of 
either  of  the  said  subdivision  Courts,  to  be  duly  summoned 
for  that  purpose,  the  reference  shall  not  be  of  necessity  to 
the  other  subdivision  Court,  but  it  shall  and  may  be  lawful 
for  the  remaining  commissioner  or  commissioners  of  such 
subdivision  Court  to  call  in  and  require  the  attendance  of 
either  or  any  of  the  commissioners  of  the  other  of  the  said 
subdivision  Courts,  and  that  such  commissioners  may  form 
a  subdivision  Court  for  the  purposes  of  the  said  recited  act 
as  fully  and  eflTectually  as  either  of  the  two  subdivision 
Courts  so  now  authorized  to  be  formed  as  aforesaid."  The 
warrant  ought,  therefore,  to  shew  that  the  subdivision  Court 
was  duly  summoned,  and  state  whether  it  was  the  subdivi- 
sion Court  to  which  the  commissioners  belonged  that 
granted  this  warrant,  or  whether  it  was  one  made  up  of 
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1947.       one  or  more  of  the  commissioners  of  the  other  subdivision 

Martiic.  The  return  is  also  bad,  because  it  does  not  notice  the 

subsequent  examination,  which,  it  appears  upon  the  affidavit, 
took  place  before  Mr.  Commissioner  ^epherd. 

[Mantaffu  Chambers^  on  behalf  of  the  assignees,  objected 
that  that  fact  did  not  appear  upon  the  &ce  of  the  return ; 
and  that  according  to  CrofwlejfB  case  (a),  it  was  not  com- 
petent, in  deciding  the  validity  of  the  commitment,  for  the 
Court  to  travel  out  of  the  return.] 

Sturgeon.  In  Coombes^  c€ue  (b)  affidavits  were  used,  and 
that  was  upon  a  question  as  to  the  validity  of  the  return  of 
a  vrrit  of  habeas  corpus. 

£rle,  J. — I  see  that  affidavits  were  allowed  to  be 
used  also  in  the  case  of  Ex  parte  Lampon  (c).  There 
the  Lord  Chancellor  says,  **  Affidavits  may  certainly  be 
read  to  shew  facts  not  apparent  on  the  face  of  the 
warrant,  otherwise  there  would  be  nothing  to  prevent 
commissioners  from  making  up  a  warrant,  stating  the 
facts  incorrectly,  or  altogether  omitting  them ;  and  as 
London  commissioners  are  judges  of  record,  (I  &  2 
Wm.  4,  c.  56,  s.  1 )  they  would  not  be  liable  to  an  action 
for  so  doing."  I  think  you  are  entitled  to  use  the 
affidavits. 

Sturgeon.  In  Coombes^  ca8e(b)  it  was  decided  that  where 
there  has  been  a  subsequent  examination  there  should  be  a 
warrant  of  recommitment  or  detainer,  stating  the  cause  of 
the  detainer.  The  Lord  Chancellor,  in  giving  judgment, 
there  says,  ^^The  imprisonment  proceeds  upon  an  answer 


(a)  2  Swanst.  75.  (c)  1  Mont.  Sc  Ayr.  245, 249. 

ib)  2  Rose,  396. 
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deemed  unsatisfactory;  to  induce  satisfaction  is  the  object        1847. 
of  it:  and  if,  in  the  result  of  a  subsequent  examination,  the         j^^ 
imprisonment  be  continued,  it  is  not  the  first  examination       Martin. 
alone,  but  all  that  has  occurred  on  the  subject  of  the  com- 
mitment, taken  together,  that  authorizes  the  continuance, 
and  constitutes  that  which  the  Court  is  called  upon  to 
investigate — the  cause  of  detainer.''     The  case  of  Ex  parte 
Brawn  (a)  is  to  the  same  effect. 

He  then  argued,  that  as  the  answers  were  not  incon- 
sistent or  contradictory  in  themselves,  and  it  did  not  appear 
that  any  evidence  was  given  to  shew  that  they  were  false, 
this  Court  could  not  see  that  the  commissioners  were 
justified  in  holding  them  to  be  unsatisfiu;tory. 

Montoffu  Chambers  and  Duncan  contra,  on  behalf  of  the 
assignees  of  the  bankrupt,  were  stopped  by  the  Court 

Eble,  J. — It  appears  to  me  that  the  objections  taken  to 
the  formation  of  the  subdivision  Court  are  unfounded. 
The  subdivision  Court  is  a  Court  of  record,  and  a  warrant 
stating  on  its  face  that  it  is  made  by  three  commissioners  of 
the  Court  of  Bankruptcy,  "constituting  a  subdivision 
Court,"  is  sufficient,  without  shewing  how  it  is  constituted. 
In  point  of  fact  it  appears  that  the  examination  was  had 
before  the  subdivision  Court,  of  which  Mr.  Seijeant  Sliep- 
herd  was  a  member,  and  that  on  account  of  his  illness  Mr. 
Serjeant  Goulbum  sat  in  his  stead.  Under  the  1  &  2 
Wm.  4,  c  56,  s.  23,  this  therefore  became  as  valid  a  subdi- 
vision Court  for  all  purposes  as  if  it  had  been  composed  of 
its  original  members,  and  it  was  not  necessary  that  it  should 
state  the  circumstances  giving  authority,  or  shew  how  the 
Court  was  constituted,  or  that  the  commissioners  were  duly 
summoned. 

It  is  further  objected,  that  the  first  examination  which 
took  place  before  the  single  commissioner  should  be  set  out 

(a)  2  Rose,  400. 
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1847.  upon  the  &ce  of  the  warrant,  but  I  am  of  opinion  that  that 
is  not  necessary.  We  are  dealing  here  with  a  judgment  of 
the  subdivision  Court ;  and  it  seems  to  me  that  the  commis- 
sioners were  bound  to  adjudge  upon  what  appeared  before 
them,  and  not  upon  what  had  previously  taken  place  before 
the  other  coramisBioner ;  and  that  if  they  had  proceeded 
upon  the  bankrupt's  answers  on  a  former  occasion,  they 
would  not  have  done  their  duty. 

It  is  also  objected  that  there  should  appear  upon  the 
return  what  has  since  taken  place  before  Mr.  Commissioner 
Shepherd,  and  that  that  commissioner  should  have  re- 
manded the  bankrupt  to  the  subdivision  Court  for  recom- 
mittal. I  do  not  think  that  this  was  necessary.  The  com- 
mitment was  a  continuing  commitment  of  the  bmikrupt, 
*^  until  such  time  as  he  should  submit  himself  to  us,  or  to 
any  of  the  commissioners  of  the  said  Court  of  Bankruptcy, 
and  full  answer  make  to  our  or  their  satisfaction  to  the 
questions  put  to  him  by  us  as  aforesaid."  What  took  place 
before  Mr.  Commissioner  Shepherd  can  scarcely  be  called 
an  examination.  No  question  was  put  to  the  bankrupt:  he 
was  merely  told  that  if  he  had  any  thing  to  add  to  his 
former  answers,  he  might  do  so;  upon  which  he  made  a 
statement  which  certainly  did  not  tend  to  remove  the 
dissatisfaction  which  had  previously  existed.  The  cause  of 
the  detainer  is  the  warrant,  and  the  imprisonment  it  autho- 
rizes is  determinable  upon  a  contingency,  which  has  not 
occurred.  The  bankrupt  did  not  make  a  satis&ctory  answer : 
the  warrant,  therefore,  remained  in  force,  and  the  custody 
still  continued  under  the  warrant,  nothing  having  been  done 
to  invalidate  it. 

As  to  the  objection  that  the  bankrupt's  answers  are  not 
contradicted  either  by  his  own  or  other  testimony,  the  case 
of  Ex  parte  Lord  (a),  in  the  Court  of  Exchequer,  shews 
that  although  the  story  told  by  the  bankrupt  may  be  uncon- 
tradicted by  other  evidence,  yet  it  may  be  of  so  improbable 

(a)  Since  reiwrted,  IC  M.  &  W.  462. 
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a  character  as  to  justify  the  commissioners  in  holdmg  the        1847. 
answers  to  be  unsatisfactory.     I  think  this  is  the  case  in  the 
present  instance. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the 
objections,  both  on  the  form  and  as  to  the  merits  of  this 
return,  &il ;  and  that  the  bankrupt  must,  consequently,  be 
remanded  to  his  former  custody. 

Bankrupt  remanded. 


Regina  v.  Gregory. 
A   RULE  had  been   obtained  in  Trinity  Term,  1846,  The  defendant, 

in  J&nuarYt 

calling  upon  the  defendant  to  shew  cause  why  the  prose-  i843,  pleaded 
cntor  should  not  be  at  liberty  to  issue  a  writ  of  venire  facias  ^iSiictaient 
juratores  in  this  prosecution,  as  of  the  11th  day  of  January,  J^^*™*** 

1843,  returnable  on  some  day  in  Easter  Term,  1843,  and  removed  at 
the  entry  roll,  and  the  record  of  nisi  prius  in  this  prosecu-  into  this  Court 
tion,  be  thereupon  amended  accordingly ;  or  why  the  return  jj  ^SI3Glag 
day  of  the  writ  of  venire  facias  juratores,  now  entered  in  the  7^*J?^* 
said  rule,  and  record  of  nisi  prius,  as  being  the  16th  day  of  his  plea,  and 
April,  should  not  be  amended  by  substituting  some  other  jhe^wn  was 
day  in  Easter  Term,  1843 ;  and  why  the  said  entry  roU  ^l^}^ 

against  him 
as  of  that 
Term,  but  sentence  was  deferred.  His  clerk  in  Court,  according  to  the  usual  practice,  made 
up  theplea  roll,  up  to  and  inclusive  of  the  retraxit  of  the  plea ;  and  in  entering  the  continuances 
from  Term  to  Term,  he  omitted  to  state,  after  the  several  days  of  the  month  m  the  jury  process, 
the  Term  and  year  of  Uie  reign  in  whidi  the  same  respectively  were ;  and  ho  entered  a  venire 
facias  juratores  as  issuing  in  Hilary  Term,  1843,  returnable  on  the  1 6th  of  April,  which  was  a 
Sunday.  The  prosecutor  entered  up  the  judgment,  and  all  the  subsequent  proceedings  down  to 
the  delivery  of  sentence  in  Trinity  Term,  1845,  by  which  the  defendant  was  sentenced  to  six 
months  imprisonment ;  and  in  so  doing,  omitted  the  Term  and  year  of  the  reign  after  the 
several  days  of  the  continuances,  and  also  omitted  any  continuances  at  all  from  Easter  Term 

1844.  to  Trinity  Term,  1845.  In  August,  1845,  the  bail  in  error  act  was  passed:  upon  which 
tbe  defendant  sued  out  a  writ  of  error,  and  gave  reooffuizanoes  under  that  act;  assigning  for 
error  that  the  16th  of  April  was  a  Sunday ;  that  the  Terms  and  years  in  the  jury  process,  and 
cootinuances,  were  omitted  after  the  months ;  and  that  the  continuances  from  Easter  Term,  1844, 
to  Trinity  Term,  1845,  were  also  omitted.  He  was  then  discharged  from  prison,  after  having 
undergone  two  months  of  his  sentence. 

The  Court  made  absolute  a  rule,  obtained  by  the  prosecutor  in  Trinity  Term,  1846, 
pending  the  writ  of  error,  to  issue  a  venire  facias  juratores  as  of  Hilary  Term,  1843,  returnable 
m  Easter  Term,  1843,  not  on  a  Sundav;  to  correct  the  roll  accordingly;  and  to  insert  the 
Terms  and  years  after  the  months,  and  the  omitted  continuances,  on  the  roll. 

Semble,  that  the  earlier  statutes  of  amendments  apply  to  criminal  as  well  as  civil  cases. 
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1847.       and  record  of  nisi  prios  should  not  be  further  amended  by 
^^"^^1^^    stating  after  the  several  days  of  the  month  in  the  jury 
*•  process,  and  continuances  therein  respectively  mentioned, 

the  Term  and  year  of  the  reign  in  \dbich  the  said  days 
respectively  were ;  and  why  the  said  entry  roll  should  not 
be  further  amended  by  inserting  therein  continuances  from 
Easter,  1844,  to  Trinity  Term,  1846. 

It  appeared  from  the  affidavit,  in  support  of  the  rule,  which 
was  made  by  the  clerk  of  the  prosecutor's  attorney,  that  in 
December,  1842,  the  indictment  in  the  above  prosecution, 
which  was  for  a  libel  (a),  was  removed  by  certiorari  from  the 
Central  Criminal  Court  into  this  Court,  by  the  defendant 
That  on  the  1 1th  of  January,  1843,  the  defendant  pleaded  not 
guilty  to  the  indictment  That  the  cause  was  set  down  for 
trial,  and  called  on  to  be  tried  at  the  sittings  after  Trinity 
Term,  1843,  when  the  defendant  undertook  to  withdraw 
his  plea  of  not  guilty.  That  in  the  following  Michaelmas 
Term,  a  retraxit  of  the  said  plea  was  accordingly  entered,  and 
thereupon  judgment  for  the  Crown  on  the  said  retraxit  of 
the  said  plea  was  signed  against  him  as  of  the  said  Michael* 
mas  Term.  That  the  nisi  prius  record,  with  the  venire  and 
distringas  was  made  up,  and  sent  down  for  trial  by  the 
defendant  or  his  clerk  in  Court ;  and  that  the  defendant  or 
his  clerk  in  Court  made  up  and  entered  of  record  on  the 
plea  or  judgment  roll  all  the  proceedings  in  the  cause  down 
to  and  including  the  retraxit  of  the  plea;  and  that  the 
prosecutor  or  his  clerk  in  Court  entered  on  the  said  roll 
only  the  said  judgment  and  the  proceedings  subsequent 
thereto.  That  the  defendant  or  his  clerk  in  Court  in  so 
making  up  the  record,  as  well  as  entering  the  said  proceed- 
ings on  the  roll  as  aforesaid,  continued  the  said  proceedings 
from  the  said  11th  day  of  Januaiy,  1843,  to  the  16th  of 
April,  1843,  by  awarding  a  venire  £Eicias  juratores,  return- 
able on  the  last-mentioned  day,  which  was  a  Sunday.  That 
the  defendant  has  lately  obtained  a  writ  of  error  in  this 

(a)  See  the  case  reported,  7  Q-  B.  274. 


Gregory. 
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cause,  and  has  assigned  as  error  the  said  continuance  from        1847. 
the  11th  of  January  to  the  16ih  of  April,  1843.  '"r^^I^ 

It  appeared  from  the  record  (a),  upon  reading  which  the 
present  rule  had  been  drawn  up,  that  after  the  entry  of  the 
plea  of  the  defendant  of  not  guilty  in  Hilary  Term,  6  Vict., 
1843,  and  the  joinder  of  issue,  it  stated  the  award  of  a  venire 
facias  juratores  for  ^^  the  sixteenth  of  April,"  without  stating 
year  or  Term.  It  then  continued  "  at  which  day,  to  wit,  on 
the  16th  day  of  April  aforesaid,  before,"  &c.,  "  come,"&c,  and 
the  sheriff  having  made  no  return,  award  of  another  venire 
^  on  the  22nd  of  May."  "  On  the  22nd  of  May  aforesaid," 
distringas  facias  juratores,  for  **  the  30th  of  October."  "  On 
the  30th  of  October  aforesaid,"  retraxit  by  defendant  of  plea, 
and  judgment  of  capiatur.  '^  And  because  the  Court  of 
our  said  Lady  the  Queen  now  here  is  not  as  yet  advbed 
about  giving  their  judgment,"  &c.,  **day  is  therefore  given," 
&c,  "until  the  11th  day  of  January,  before  our  Lady,"  &c. 
''At  which  time,  to  wit,  on  the  11th  of  January  aforesaid 
before,"  &c.,  "come,"  &c.,  "and  because  the  said  Court," 
&c,  "  is  not  as  yet  advised,"  &c.,  "  day  is  therefore  further 
given,"  &c.,  "  until  the  15th  day  of  April  before,"  &c.  "  At 
which  time,  to  wit,  on  the  15th  day  of  April  aforesaid 
before,"  &c.,  "come,"  &c.,  "and  because  the  sidd  Court," 
&C.,  "is  not  as  yet  advised,"  &c.,  "day  is  therefore  further 
given,"  &C.,  "until  on  the  9th  day  of  June  before,"  &c. 
"  At  which  day,  to  vrit,  on  the  9th  of  June  aforesaid  before," 
&C.,  "comes  the  said  Charles  Francis  Robinson,  who  for  our 
said  Lady  the  Queen  in  this  behalf  prosecuteth,  and  the 
said  Barnard  Gregory  being  present  here  in  Court,  it  is 
considered  and  adjudged  and  ordered  by  the  said  Court 
here,"  &c.;  sentence  of  imprisonment  for  six  months  in  the 
Queen's  Prison.  In  none  of  the  foregoing  instances  was  the 
year  or  Term  stated. 

In  answer  to  this  application  an  affidavit  was  made  by 
the  defendant's  attorney,  stating  that  the  vrrit  of  error  had 
been  obtained  in  August,   1845.     That  the  defendant 

(a)  See  the  record  set  out  in  a  note  to  Reg.  v.  Gregory,  7  Q.  B.  378, 
note  (6). 


Geeooey. 
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1847.  received  sentence  in  Trinity  Term,  1845,  of  six  months' 
^^^[j^  imprisonment  That  in  August,  1845,  an  act  of  Parliament 
was  made  and  passed,  authorizing  bail  in  error  in  cases  of 
misdemeanor.  That  defendant  thereupon  sued  out  his  writ 
of  error,  and  put  in  bail  by  recognizance  by  himself  and 
two  sureties  to  prosecute  such  writ,  and  that  he  was  there- 
upon discharged  firom  the  Queen's  Prison.  That  in  the 
event  of  the  judgment  being  affirmed,  the  defendant  will 
have  to  suffer  four  months  of  the  said  original  judgment, 
two  months  having  been  suffered  before  his  said  dischai^. 
That,  pursuant  to  such  recognizance,  the  defendant  assigned 
very  many  errors,  and  the  prosecutor  delivered  his  joinder 
of  errors,  and  set  down  such  writ  for  argument.  That  the 
error  books  were  duly  delivered  to  the  several  learned 
Judges  of  the  Exchequer  Chamber,  and  brie&  to  counsel 
were  also  delivered  prior  to  the  day  fixed  for  arguments  in 
error  in  Easter  Term,  1846.  That  the  said  writ  of  error  was 
in  the  paper  for  argument,  in  the  Exchequer  Chamber,  in 
Easter  Term,  1846.  That  prior  to  the  6  &  7  Vict  c.  20, 
which  received  the  royal  assent  on  the  31st  of  May,  1843, 
and  up  to  the  31st  of  December  then  next,  preparing  all 
the  writs,  records,  rolls,  judgments,  and  other  matters 
relating  to  the  Crown  side  of  this  honourable  Court  was 
performed  and  done  by  the  then  clerks  in  Court  of  this 
honourable  Court,  and  not  by  the  attomies  or  solicitors  of 
either  the  prosecutor  or  defendant;  and  that  if  in  the  ni^ 
prius  record,  or  the  venire  and  distringas,  in  this  prosecu- 
tion, or  in  either  of  them,  any  errors  have  been  made,  they 
were  so  made  without  the  knowledge,  privity,  procurement, 
concurrence,  or  consent  of  the  said  defendant  or  his  soli- 
citor, the  same  proceedings  having  wholly  been  prepared 
and  transcribed  by  the  clerk  in  Court,  whose  duty  it  was  to 
prepare  and  attend  to  the  same,  or  by  his,  the  said  clerk  in 
Court's,  clerk,  and  not  by  the  said  defendant  or  his  solicitor. 
That  the  non-insertion  in  the  judgment  roll  of  continuances 
from  Easter  Term,  1844,  to  Trinity  Term,  1845,  was,  as 
defendant  believes,  an  omission  on  the  part  of  the  pro- 
secutor, his  clerk  in  Court,  or  attorney :  and  not  of  the 


EA8TER   TERM,    10  VICT.  781 

defendant,  his  clerk  in  Court,  or  attorney.     That  the  said        1847. 

want  of  continuances  from  Easter  Term,  1844,  to  Trinity      rk^ina 

Term,  1845,  and  the  said  continuances,  from  the  11th  of    ^    »• 

Greqory. 
January,  1843,  to  16th  of  April,  1843,  were  all  prior  to  the 

passing  of  the  said  judgment  of  imprisonment,  and  to  the 

defendant's  suffering  the  two  months'  imprisonment ;  and  if 

now  permitted  to  be  in  any  manner  altered  on  the  roll,  will 

be   depriving   the  defendant  of  the  assignments  of  error 

which  he  has  assigned  therein. 

Peacock  shewed  cause  (a).  It  is  submitted  that  the 
Court  has  no  power  to  make  the  amendments  here  sought, 
and  that  the  first  part  of  the  rule  which  asks  for  leave  to 
issue  a  new  venire  facias  juratores,  returnable  on  some  day 
in  Easter  Term,  1 843,  to  remedy  the  defect  in  the  existing 
writ,  which  is  returnable  on  a  Sunday,  is  one  which  the 
Court  will  not  grant,  and  is  wholly  without  authority.  In 
1  Tidd's  Practice,  p.  696,  9th  edition,  it  is  laid  down : — 
'*  Amendments  are  either  at  common  law,  or  by  statute. 
At  common  law  there  was  very  litderoom  for  amendments: 
for,  according  to  Britton,  the  Judges  were  to  record  the 
parob,  or  pleadings,  deduced  before  them  in  judgment ;  but 
they  were  not  to  erase  their  records,  nor  amend  them,  nor  re- 
cord against  their  enrolment,  &c.  All  mistakes,  however,  were 
amendable  at  common  law  during  the  same  Term ;  and  after- 
wards, an  amendment  was  in  some  instances  permitted,  as  in 
the  recital  of  a  writ,  or  entry  of  an  essoin  or  continuances, 
&c.  So,  at  common  law,  when  the  pleadings  were  ore 
tenus  at  the  bar  of  the  Court,  if  any  error  was  perceived  in 
them,  it  was  presently  amended.  Afterwards,  when  the 
pleadings  came  to  be  in  paper,  it  was  thought  but  reason- 
able that  the  parties  should  have  the  like  indulgence.  And 
hence  it  is  now  settled,  that  whilst  the  pleadings  are  on 
paper,  and  before  they  are  entered  of  record,  the  Court  or 
a  Judge  will  amend  the  declaration,  plea,  replication,  &c., 
in  form  or  in  substance,  on  proper  and  equitable  terms." 

(a)  In  HUary  Term,  1847. 


Oebgory. 
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1847.  Here,  however,  the  proceedmgs  are  of  record ;  and  in  the 
^[^^^  same  Work,  vol  1,  p.712,9thed.,  the  rule,  in  suchcases,  is  thus 
laid  down :  **  When  the  proceedings  are  entered  on  record,  the 
Courts,  it  is  said,  will  amend  no  further  than  is  allowable  by 
the  statutes  of  amendments ;"  and  for  this  various  authorities 
are  cited.  The  first  statute  of  amendments  is  the  14  Edw.  3, 
Stat  1,  c.  6,  whereby  it  is  enacted,  that  ''no  process  shall 
be  annulled  or  discontinued,  by  misprision  of  the  clerk,  in 
writing  one  syllable  or  letter  too  much  or  too  little ;  but  as 
soon  as  the  mistake  is  perceived,  by  challenge  of  the  party, 
or  in  other  manner,  it  shall  be  amended  in  due  form,  with- 
out giving  advantage  to  the  party  that  challengeth  the 
same,  because  of  such  misprision.**  It  can  scarcely  be  con- 
tended that  under  this  statute  the  amendments  sought  for 
could  be  made,  although  ''  the  Judges  construed  this  statute 
so  favourably  for  suitors  that  they  extended  it  to  a  word^ 
)  Tid^s  Practice,  p.  712,  9th  edition.  The  staU  9  Hen.  5, 
Stat  1,  c.  4,  declared,  that  they  shall  have  the  same  power, 
as  well  after  as  before  judgment,  so  long  as  the  record  and 
process  are  before  them ;  which  shews  that  they  had  not 
power  to  amend  after  judgment  before  that  act  The 
4  Hen.  6,  c  3,  confirmed  and  made  perpetual  the  former 
act,  with  a  proviso,  that  it  should  not  extend  to  process  of 
outlawry,  &c.  The  8  Hen.  6,  c  12,  empowers  the  justices 
to  examine  and  amend  what  they  shall  think,  in  their  dis- 
cretion, to  be  the  misprision  of  their  cleiks,  in  any  record, 
process,  word,  plea,  warrant  of  attorney,  writ,  panel,  or 
return.  And  by  the  8  Hen.  6,  c.  15,  they  may  amend  the 
misprisions  of  their  clerks  and  other  officers,  as  sheriffi, 
coroners,  &c.,  in  any  record,  process,  or  return  before  them, 
by  error  or  otherwise,  in  writing  a  letter  or  syllable  too 
much  or  too  little.  From  which  it  may  he  inferred,  that 
independent  of  that  statute  the  Court  has  no  power  to  alter 
a  return,  even  where  the  mistake  is  only  writing  a  letter  or 
syllable  too  much  or  too  little.  ''  These  are,"  it  is  said  in 
1  Tidts  Practice,  p.  712,  9th  edition,  "properly  speaking, 
the  only  statutes  of  amendments :  and  it  seems  they  apply  to 
penal  as  well  as  to  other  actions ;  but  they  do  not  extend  to 
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criminal  cases,  nor,  as  it  should  seem,  to  process  in  inferior        1847 
Courts.** 


[^JVardnoarth  here  intimated  that  he  should  concede  for 
the  purposes  of  this  argument,  that  the  statutes  of  amend- 
ments did  not  extend  to  the  present  case.] 

Peacock,  If  so,  and  no  amendment  could  be  made  after 
judgment  in  a  civil  case,  except  bj  virtue  of  the  statute; 
a  fortiori,  in  criminal  cases,  where  the  statute  does  not 
apply,  such  an  amendment  cannot  be  made.  K  there  were 
anything  here  to  amend  by,  the  case  might  possibly  be 
different,  and  the  circumstance  that  a  writ  of  error  had 
been  brought,  would  not  prevent  the  exercise  of  the  power. 
But  here  it  is  not  so  much  an  amendment  of  what  exists, 
as  an  addition  and  substitution  of  something  that  does  not 
exist;  and  this  after  judgment  pronounced  and  part  of  the 
sentence  suffered.  It  is  submitted  that  the  Court  will 
never  allow  anything  to  be  done  to  render  proceedings 
valid,  after  sentence  delivered.  In  Eeff.  v.  StoweU  (a),  which 
was  an  application  to  amend  after  verdict,  where  the 
description  of  place  was  not  sufficient  in  an  indictment 
removed  into  the  Court  fi-om  the  Central  Criminal  Court, 
by  entering  a  suggestion  for  a  trial  in  Middlesex,  nunc  pro 
tunc ;  Lord  Denman,  in  delivering  judgment,  says,  "  We 
were  pressed  to  take  this  objection  from  the  record,  by 
entering,  nunc  pro  tunc,  a  suggestion  directing  the  trial  in 
Middlesex.  But  we  are  not  satisfied  of  our  power  to  do 
this,  even  if  required  before  the  trial ;  and,  if  we  possessed 
that  power,  should  be  very  slow  to  exercise  it.  Nor  can  we 
conceive  any  circumstances  in  which  we  should  make  such 
an  alteration  when  first  moved  to  do  so  after  trial.  The 
objection  must  therefore  prevail.**  In  Chaney  v.  Payne  (J) 
it  was  held  that  after  a  conviction  had  been  quashed,  on 
appeal  or  certiorari,  for  defects  on  the  face  of  it,  it  is  not 

{a)  5  Q.  B.  44,  47 ;  S.  C.  1  D.  &  M.  189. 
(6^  1  Q.  B.  712;  S.  C.  1  G.  &  D.  348. 

VOF^  IV.  E  E   E  J>.    &    L. 


V ' 

Begin  A 

V. 

Gregory. 
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1847.        competent  for  the  convictiDg  justice  to  protect  himself  fixMn 
Retina       *°  action  by  drawing  up  another  more  formal  conviction  for 

^    *-  the  same  offence ;  nor  can  he  do  so  after  the  defendant,  taken 

Gkegoky.  ,  ,  .  . 

under  a  warrant  founded  on  and  reciting  a  defective  convic- 
tion, has  been  dischaiiged  by  habeas  corpus,  though  the 
conviction  itself  has  not  been  removed  or  quashed.  That 
case  shews  that  the  Court  will  not  allow  the  situation  of  a 
party  to  be  altered,  after  sentence,  and  after  he  has  taken 
steps  to  set  aside  that  sentence.  There  is  nothing  on  the 
fisu^  of  the  affidavits  to  shew  that  the  defendant  has  caused 
these  defects  in  the  record.  He  denies  that  they  were  caused 
by  him.  It  is  by  no  means  clear  that  die  writ  of  venire 
&cias  juratores  has  been  incorrectly  transcribed  by  mispri- 
sion of  the  clerk;  it  may  have  been  a  void  writ.  Tliere 
does  not  seem  to  be  any  reason  why  the  nisi  prius  record 
also  should  be  amended.  [Erie,  J. — The  one  amendm^t 
would  be  consequent  on  the  other.] 

Wordsworihy  in  support  of  the  rule.  The  defendant  will 
suffer  no  improper  prejudice  by  this  rule  being  made 
absolute.  This  case  occurred  before  the  recent  act  of  Par- 
liament came  into  operation,  doing  away  with  the  office  of 
clerk  in  Court  (a).  The  practice  at  that  time  was  for  all 
the  business  on  the  Crown  side  of  this  Court  to  be  trans- 
acted by  certain  officers  of  the  Court,  who  were  called 
clerks  in  Couit  and  who  acted  for  each  party  as  their 
attorney  in  Court  The  defendant's  derk  in  Court  made 
up  the  plea  roll  and  all  subsequent  proceedings  down  to 
the  retraxit  by  the  defendant  of  his  plea  of  not  guilty. 
[JUrfe,  J. — Is  not  that  contradicted  by  the  affidavit  of  the 
defendant's  attorney?]  No,  the  affidavit  merely  says,  that 
the  want  of  continuances  from  Easter  Term,  1844,  to 
Trinity  Term,  1845,  was  the  omission  of  the  prosecutor, 
his  clerk  in  Court,  &c ;  but  does  not  deny  that  the  entry 
of  the  writ  of  venire  facias  juratores  was  made  by  the 

{,a)  Qk7  Vict.  c.  20. 
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defendant     The  clerk  in  Court  was  an  officer  of  the  Court,    _  ^^47. 

whom  the  parties  in  this  case  were  obliged  to  employ,  and 

the  prosecutor,  therefore,  is  not  bound  by  his  errors,  but 

may  come  to  the  Court  to  have  them  rectified.     It  has 

been  said  by  the  other  side,  and  is,  indeed,  conceded  by 

the  prosecutor  for  the  purposes  of  this  argument,  that  the 

statutes  of  amendments  do  not  apply  to  criminal  cases ; 

but  the  prosecutor  seeks  the  interference  of  the  Court  by 

yirtue  of  its  common  law  jurisdiction,  and  that  makes  no 

distinction  between  civil  and  criminal  cases.     There  is  a 

case  of  Beg.  y.  Douglas  (a),  which  is  not  reported,  but 

18  to  be  found  amongst  the  records  in  the  Crown  Office, 

and  is  called  the  sheriff  of  Middlesex's  case,  where  an 

amendment  was  made  of  the  date  of  the  continuances  after 

writ  of  error  and  assignment  of  error.     [He  referred  to  the 

slat  11  Gea  4,  and  1  Wm.  4,  c.  70,  &  6,  and  to  the  stat 

1  Wm.  4,  c.  3,  s.  2,  as  shewing  that  the  writ  should  have 

been  made  returnable  on  a  general  return  day,  not  being  a 

Sunday.     He  also  cited  1  Wms.  Saund.  249,  note  (1)]. 

Cvr.  adv.  vulL 

EuLB,  J.,  now  delivered  judgment — The  defendant,  in 
January,  1843,  pleaded  not  guilty  to  an  indictment  for  a 
misdemeanor,  removed  at  his  instance  into  this  Court  by 
certiorarL  In  Michaelmas  Term,  1843,  he  entered  a  re- 
traxit of  this  plea,  and  judgment  for  the  Crown  was  accord- 
ingly entered  up  against  him  as  of  that  Term.  Hb  clerk 
in  Court,  according  to  the  usual  practice,  made  up  the 
plea  roll ;  and,  in  entering  the  continuances  fiY)m  Term  to 
Term,  he  entered  a  venire  facias  juratores  as  issuing  in 
Hilary  Term,  1843,  returnable  on  the  16th  of  April,  which 
was  a  Sunday ;  and  omitted  the  terms  and  years  in  the  con- 
tinuances of  the  jury  process.  The  prosecutor  entered  up 
the  judgment  and  all  subsequent  proceedings;  and  in  so 

(a)  In  Michaelmas  Term,  1842. 
B  B  E  2 
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1847.  doing  omitted  any  continuances  at  all  firum  Easter  Term, 
1844,  to  Trinity  Tenn,  1845.  In  Trinity  Term,  1845, 
the  defendant  was  sentenced  to  six  months'  imprisonment 
He  then  brought  a  writ  of  error  on  the  judgment,  and 
assigned  for  errors,  that  the  16th  of  April  was  a  Sunday, 
that  the  years  were  omitted  after  the  months  in  the  con- 
tinuances, and  that  the  continuances  from  Easter  Term, 
1844,  to  Trinity  Term,  1845,  were  omitted. 

A  rule  nisi  was  obtained  for  issuing  a  venire  Adas  now 
as  of  Hilary  Term,  1843,  returnable  in  Easter  Term,  1843, 
not  on  a  Sunday,  and  ccnrecting  the  roll  accordingly ;  and 
for  inserting  the  years  after  the  months,  and  the  omitted 
continuances  on  the  roll ;  and  I  am  of  opinion  that  it  should 
be  made  absolute. 

Tliere  are  precedents  for  analogous  amendments.  In 
Sex  V.  AihinMonf  Trin.  Term,  25  Geo.  3,  the  error  assigned  in 
the  House  of  Lords,  after  a  conviction  for  peijury,  was  the 
absence  of  a  venire  fecias  juratores,  mentioned  on  the  roUs^ 
fi-om  the  files  of  the  Crown  QflSce.  A  certiorari  was  issued 
to  bring  it  up;  and  this  Court  gave  leave  to  the  Attorney 
General  to  issue  a  venire  facias  juratores,  and  put  it  on 
the  file,  nunc  pro  tunc ;  which  was  done  accordingly.  In 
Reg.  V.  Douglas,  Mich.  Term,  1842,  the  error  assigned 
was  the  absence  of  the  year  after  the  mention  of  the 
days  on  the  record ;  and  a  rule  to  amend  the  entry  roll 
in  the  treasury,  and  the  record  of  nisi  prius,  by  stating  in 
the  continuances,  after  the  days  of  the  month  or  week,  the 
Term  or  year  of  the  reign  in  which  the  said  days  were, 
was  made  absolute.  It  is  clear  that  mistaken  statements  of 
acts  of  the  Court,  made  by  its  officers  on  records,  may  be 
amended  according  to  the  truth  by  common  law ;  8  Rep 
156(a). 

If  the  record  contained  the  true  facts  it  would  shew  that 
after  plea  of  Hilary  Term,  1843,  the  next  steps  taken  in  the 
prosecution  were  the  retraxit  and  interlocutory  judgment, 

(a)  Arthur  Blackamore's  case. 
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&c,  of  Michaelmas  Term,  1843,  and  the  final  judgment       1847. 
of  Trinity  Term,  1845,  and  would  make  no  mention  of 
continuances  fix)m  Term  to  Term. 

As  the  law  continues  the  prosecution  fiY)m  the  one  step 
to  the  other,  it  is  difficult  to  see  the  need  for  expressing  the 
continuance  on  the  record  at  all;  but  practice  requires  it, 
and  has  established  the  form  to  be  by  stating  an  appearance 
of  the  parties,  and  an  award  of  a  venire  and  an  omission  of 
the  sheriff;  which  statements,  in  a  literal  sense,  are  untrue, 
and,  in  a  conventional  sense,  denote  merely  the  continu- 
ance. Either  party  is  allowed  as  an  officer  of  the  Court  to 
enter  these  continuances,  and  to  do  so  long  after  the  time 
to  which  they  relate ;  and,  in  accordance  with  this  practice, 
the  defendant's  clerk  in  Court  made  some  of  the  entries  to 
which  he  now  objects  as  erroneous.  They  are  such  mis- 
takes, therefore,  of  an  officer  as  may  be  amended  according 
to  the  truth. 

This  amendment  of  a  continuance  is  by  common  law. 
See  6  Edw.  3,  25,  pi.  54,  where  a  discontinuance  of  the 
respite  of  the  jury  was  amended  by  the  Court,  as  I  gather 
by  the  argument,  after  the  inquest  taken ;  and  this  was  before 
any  statute  for  amendments  was  passed. 

If  it  were  necessary  to  have  the  aid  of  the  earlier  statutes 
for  amendments,  which  do  not  expressly  except  indictments, 
I  see  no  reason  for  assuming  that  none  of  those  statutes  are 
applicable  to  criminal  proceedings;  as  was  stated  in  Beg. 
V.  Tutchin{a). 

Rule  absolute. 

A  copy  of  the  roll  as  amended  to  be  delivered  to  the 
plaintiff  in  error.  The  plaintiff  in  error  to  have  one  month 
to  assign  error  de  novo  after  such  delivery. 

(a)  6  Mod.  268. 
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1847. 


A.,  on6  Of 
the  parties  to 
an  award,  bad 
reason  to 
belieTe  that 
B.,  the  oppo- 
site party, in 
whote  bands 
the  original 
deed  of  sub- 
mission was, 
was  going  to 
make  it  a  rule 
of  Court,  and 
B.,  in  point 
of  fact,  in.    • 
tended  to  do 
so,  and  was 
preyented  by 
accident  only. 
On  the  last 
day  but  one 
of  the  Term 
next  after  the 
making  of  the 
award,  A. 
obtained  a 
rule  nisi  to 
set  aside  the 
award,  and 
also  a  rule 
nisi  for  B.  to 
file  the  sub- 
mission  with 
the  Master, 
in  order  to  its 
being  made  a 
rule  of  Court 
as  of  the  day 
on  which  the 
motion  to  set 
aside  the 
award  was 
made;  and 
that  the  rule 
to  set  aside 
the  award 
should  be 
drawn  up 
on  reading 
such  rule ; 
And  the  Court, 


In  re  the  arbitration  between 

The  Midland  Railway  Company  and  the  Rev.  Samuel 

Bracebridob  Heming  and  Dempster  Hbming. 

In  Hilary  Term  last,  (on  the  30th  of  January),  Maeaulay 
had  obtained  a  rule  to  set  aside  the  award  made  between 
the  above  parties,  and  also  on  the  same  day  a  rule  in  the 
following  terms:  "It  is  ordered  that  the  Rev,  Samuel 
Bracebridge  Heming  and  Dempster  Heming,  upon  notice 
of  this  rule  to  be  given  to  their  attorney,  shall,  upon  the 
second  day  of  the  next  Term,  shew  cause  why  they  should 
not  file  the  agreement  of  reference  herein,  together  with  an 
affidavit  of  execution  thereof  at  the  rule  office  department 
of  the  Master's  offices,  in  order  that  the  same  may  be  made 
a  rule  of  Court  as  of  this  day.  And  it  is  further  ordered 
that  the  application  this  day  granted  for  setting  aside  the 
award  herein  be  drawn  up  on  reading  such  rule,  and  bear 
date  as  of  this  day." 

The  affidavit  upon  which  this  rule  was  obtained,  was 
sworn  on  the  30th  of  January,  and  was  made  by  the 
managing  clerk  of  Messrs.  Berridge  and  Maeaulay,  the 
solicitors  of  the  Midland  Railway  Company,  and  stated, 
that  by  an  agreement  dated  the  20th  of  June,  1846,  sealed 
with  the  seal  of  the  said  Midland  Railway  Company,  and 
under  the  hands  of  the  said  Samuel  Bracebridge  Heming 
and  Dempster  Heming,  it  was  agreed  that  the  amount  of 
compensation  to  be  paid  by  the  said  company  to  the  said 
Samuel  Bracebridge  Heming  and  Dempster  Heming,  for 
the  purchase  of  certain  land  and  hereditaments,  situate  in 
the  parish  of  Uigham  on  the  Hill,  in  the  county  of 
Leicester,  and  in  the  parish  of  Weddington,  in  the  county 
of  Warwick,  should  be  referred  to  the  award  of  George 
Robins,  of  Covent  Garden,  in  the  county  of  Middlesex, 

in  the  following  Term,  made  the  rule  absolute. 


HsMDfO. 
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auctioneer;  and  it  was  thereby  agreed  that  the  said  agree-  1B47. 
ment,  and  the  award  or  awards  to  be  made  thereon,  "^^ 
should,  upon  the  application  of  either  of  the  said  parties,  Midland 
and  without  the  necessity  of  any  notice  to  the  other  of 
them,  be  made  a  rule  or  rules  of  her  Majesty^  Courts  of 
Queen's  Bench  at  Westminster.  That  by  another  agree- 
ment sealed  with  the  seal  of  the  said  Midland  Railway 
Company,  and  signed  by  the  said  Samuel  Bracebridge 
Heming  and  Dempster  Heming,  the  time  for  making  the 
said  award  was  enlarged  to  the  30th  of  November,  1846. 
That  the  said  George  Robins  made  and  published  his  award 
of  concerning  the  matters  so  as  aforesaid  referred  to  him,  on 
or  about  the  16th  of  November,  1846.  That  the  said  agree- 
ments of  submission  and  for  the  enlargement  of  the  time 
for  making  the  said  award,  and  the  said  award  are  now,  or 
were,  on  the  morning  of  the  30th  of  January  instant,  in 
the  custody  of  Peter  Feamhead,  the  attorney  for  the  said 
Messrs.  Heming.  That  on  the  13th  of  January  instant, 
the  said  Messrs.  Berridge  and  Macaulay  received  at  their 
office  at  Leicester  the  two  following  letters,  dated  respectively 
the  8th  and  12tb  of  January  instant 

Heming  and  Midland  Railway  Co. 
Dear  Sirs, 

I  should  feci  obliged  if  you  would  give  me  an  appoint- 
ment with  Mr.  Bell,  at  Leicester,  to  swear  to  an  affidavit  of 
the  due  execution  of  the  agreement  of  reference  herein. 
This  is  preparatory  to  my  making  the  award  a  rule  of 
Court,  which  I  presume  you  wish  to  be  done  before  paying 
the  money. 

Your's  truly, 
17,  Cliffi)rd's  Inn,  P.  Fearnhead. 

8th  Jan.  1847. 

Heming  and  Midland  Railway  Co. 
Dear  Sirs, 
Your  not  replying  to  my  several  letters,  occasions  nie 


790  CASES  ON  POINTS  OF  PRACTICE,   Q.   B. 

1847.       much  trouble  and  inconvenience  with  my  clients.     May  I 
^^^       beg  to  know  why  I  am  treated  so  uncourteously  ? 


Midland 

Railway  Co. 

and 

HSMINO. 

17,  CliflFord's  Inn, 
12th  Jan.  1847. 

Your's  truly, 

P.  Fearnhead. 

That  deponent  wrote  and  sent  a  reply  to  the  said  letters 
in  the  words  following: — 

Leicester,  13th  Jan.  1847. 
Dear  Sir, 
Your  letters  of  the  8th  and  12th  instant  were  received 
by  this  morning's  post  We  do  not  remember  to  have 
received  any  other  letters  from  you  lately.  If  you  will 
send  us  the  affidavit,  we  will  take  an  early  opportunity  of 
getting  Mr.  Bell  sworn  to  it 

Your's  truly, 
Berridge  and  Macaulat. 
Peter  Feamhead,  Esq. 
17,  Clifford's  Inn,  London. 

That  on  the  19th  of  January  instant,  deponent  wrote 
and  sent  to  the  said  Peter  Feamhead  another  letter,  of 
which  the  following  is  a  copy : — 

Leicester,  19th  Jan.  1847. 
Midland  Railway,  Burton  to  Nuneaton. 

Heming. 
Dear  Sir, 
We  shall  be  happy  to  concur  with  you  in  making  the 
agreement  for  reference  and  award  rules  of  Court,  and  if 
you  send  us  Mr.  Bell's  affidavit  and  the  agreement  under 
the  company's  seal,  we  will  get  the  affidavit  sworn,  and 
return  it  to  you. 

We  are,  dear  Sir, 
Your's  truly, 
Peter  Fearnhead,  Esq.         Berridge  and  Macaulat. 
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And,  on  the  23rd  of  January  instant,  the  said  Messrs.        1847. 
Berridge  and  Macaulay  received  from  the  said  Peter  Feam-         in^e 

head  a  letter,  of  which  the  following  is  a  copy : —  Midland 


Dear  Sir, 
Finding  Mr.  Bell  is  now  residing  at  Derby,  I  have  for- 
warded the  papers  there,  to  get  Mr.  Bell  sworn  to  the 
aflSdavit.     I  suppose  he  will  swear  it,  but  if  you  think  not, 
you  had  better  write  to  him  on  the  receipt  of  this  note. 

Your's  truly, 
17,  Clifford's  Inn,  P.  Fearnhead. 

22nd  Jan.  1847. 

That  deponent  accordingly  wrote  to  Mr.  Bell,  requesting 
him  to  make  the  affidavit  referred  to  in  the  said  last  men- 
tioned letter  of  the  said  Peter  Fearnhead,  when  requested 
by  Mr.  Fearnhead's  agent  at  Derby.  That  on  Thursday 
the  28th  of  January  instant,  the  deponent  called  at  the 
chambers  of  the  said  Peter  Fearnhead,  in  Clifford's  Inn, 
and  was  then  informed  by  the  said  Peter  Fearnhead,  that 
he  had  received  the  said  affidavit  of  the  said  Mr.  Bell,  and 
that  he  should  make  the  said  submission  to  arbitration  a 
rule  of  Court  on  the  following  day,  namely,  Friday  the 
29th  of  January  instant  '^  That  deponent  called  at  the 
chambers  of  the  said  Peter  Fearnhead  at  ten  o'clock  in  the 
morning  of  this  30th  of  January  instant,  and  was  then 
informed  by  the  said  Peter  Fearnhead  that  the  said  sub- 
mission and  award  had  not  been  made  a  rule  of  this  Court, 
but  that  the  said  Peter  Fearnhead  would  be  at  Westminster 
between  the  hours  of  eleven  and  twelve  o'clock,  and  would 
then  instruct  his  counsel  to  move  the  Court  That  de- 
ponent saw  the  said  Peter  Fearnhead  at  Westminster  Hall 
at  twelve  o'clock  at  noon  on  this  30th  of  January  instant, 
and  was  then  informed  by  the  said  Peter  Fearnhead  that 
he   had  given  Mr.  (a),  his  counsel,  the  necessary 

(a)  The  name  of  a  barrister  was  here  inserted. 


Hkmino. 
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1847.       instructioDS  to  make  the  said  sabmiasioos  and  award  rules 

^^"^f'"^^    of  this  honourable  Court    That  the  paper  writing  which 

MoLAw^     was  annexed  to  the  affidavit,  contained  a  true  copy  of  the 

said  submission,  and  of  the  agreement  indorsed  thereon. 


Hnoiio. 


for  enlatging  the  time  for  the  publication  of  the  award  of 
the  said  George  Robins,  and  which  said  submission  and 
agreement  were  respectivelj  sealed  with  the  seal  of  the 
said  Midland  Railway  Company,  and  signed  by  the  said 
Samuel  Bracebridge  Heming  and  Dempster  Hemiug. 
lliat  Mr.  Bell  aforesaid  is  the  secretary  of  the  Midland 
Railway  Company,  and  that  his  affidavit  is  neoessaiy  of 
the  due  sealing  by  the  said  company  of  the  aforesaid  agree- 
ment of  submission.  That  at  three  o'clock  this  day,  he  has 
made  due  inquiry,  and  has  been  informed  and  believes  that 
the  said  submission  has  not  yet  been  made  a  rule  of  Cour^ 
and  that  the  same  is  now  in  the  possession  of  the  said 
Mr.  Feamhead,  together  with  an  affidavit  of  the  said  Mr. 
Bell  of  the  due  sealing  of  the  said  submission.  That  he 
has  all  along  relied  on  the  repeated  [^ofessions  of  the  said 
Mr.  Feamhead  that  he  would  take  the  necessary  steps  for 
making  the  said  submission  a  rule  of  Court,  and  oa  that 
account  alone  he  has  not  formally  required  him  to  deliver 
the  said  original  submission  to  deponent  for  the  purpose  of 
getting  its  due  execution  proved." 

The  affidavit,  in  answer  to  this  rule,  was  made  by  Mr. 
Feamhead,  the  attorney  of  Messrs.  Heming,  and  was  to 
the  following  effect:  that  he,  the  deponent,  ^^hadabon& 
fide  intention  of  making  the  agreements  of  reference  in  this 
matter  a  rule  or  rules  of  this  honourable  Court  before  the 
last  day  of  last  Term,  and  had  handed  the  said  agreements, 
together  with  such  affidavits  as  deponent  at  that  time 
believed  to  be  sufficient,  with  a  motion  paper  to  counsel  for 
his  signature  for  that  purpose,  but  that  upon  such  papers 
80  being  banded  to  counsel  on  the  30th  of  January  last 
past,  the  said  counsel  advised  that  the  affidavits  supplied  to 
him  were  not  sufficient,  in  order  to  make  the  agreement  a 
rule  of  this  honourable  Court     That  immediately  after  the 
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EASTER  TERM,   10  VICT.  793 

discovery  of  the  insufficiency  in  the  affidavits  which  he  had       1847* 
supplied  to  counsel,  the  deponent  immediately  sought  to        j^^ 
procure  such  further  affidavits  as  deponent  was  advised  to  «J^^"2 
be  necessary ;  and  that  the  only  cause  of  the  said  agreement      ^jind 
not  having  been  made  a  rule  of  this  honourable  Court 
before  the  last  day  of  last  Term  was^  that  deponent  was 
not  then  in  possession  of  the  necessary  affidavits,  and  there 
not  being  sufficient  time  to  procure  them,  inasmuch  as  the 
parties  to  be  sworn  thereto  resided  at  a  distance  of  more 
than  one  hundred  miles  from  London.'^ 

Jf.  D.  Bm,  WUkinSt  Seijt,  and  Boothby,  now  shewed 
cause*  It  is  submitted  that  the  Court  has  no  jurisdiction 
to  grant  a  rule  like  the  one  prayed  for,  the  object  of  it  being 
in  effect  to  extend  the  time  within  which  the  motion  to  set 
aside  an  award  must,  by  the  terms  of  the  statute,  be  made. 
The  statute  9  &  10  Wm.  3,  c.  15,  &  2,  requires  the  motion 
to  set  aside  an  award  to  **  be  made  in  the  Court  where  the 
rule  is  made  for  submission  to  such  arbitration  or  umpirage 
4)efore  the  last  day  of  the  next  Term,  after  such  arbitration 
or  umpirage,  made  and  published  to  the  parties.^  To 
allow  a  party  now  to  take  a  step  which  he  should  have 
previously  taken,  in  order  to  render  his  motion  to  set  aside 
the  award  regular,  is,  in  effect,  if  not  in  terms,  to  extend 
the  time  allowed  by  the  statute  for  setting  aside  the  award, 
which  this  Court  has  no  power  to  do.  In  re  Keymer  (a)  it 
is  true  that  the  marginal  note  says,  *'  Where,  from  the  mis- 
conduct of  one  of  the  parties  to  an  award,  the  submission 
cannot  be  made  a  rule  of  Court,  so  as  to  enable  the  opposite 
party  to  make  it  a  rule  of  Court  before  the  last  day  but 
one  of  the  first  Term  after  the  award,  the  time  for  a  motion 
to  set  it  aside  will  be  enlarged  until  the  following  Term ;" 
but  on  looking  into  the  &ct8  of  that  case,  it  appears  that 
that  was  merely  an  ex  parte  motion.  In  Reynolds  v. 
Askew  (b),  it  was  held  that  an  application  to  set  aside  an 

(a)  3  Dowl.  98.  (b)  5  Dowl.  682. 
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1847.  award  made  under  9  &  10  Wm.  3,  c.  15,  must  be  made 
^""^'^  '  before  the  last  day  of  the  Term  next  after  the  publication  of 
Mjolawd  the  award ;  and  that  if  the  submission  is  not  made  a  rule  of 
^*  aad  *  Court  until  a  subsequent  Term,  it  is  too  late  to  disturb  the 
^^^^'  award,  lErle,  J.— That  case  is  distinguishable,  for  there 
no  step  at  all  was  taken  till  after  the  time  limited  by  the 
statute  had  expired.]  The  excuse  alleged  for  the  delay  in 
the  present  case,  is  the  supposition  that  die  other  side  were 
going  to  take  tiie  necessary  steps  for  making  die  submianon 
a  rule  of  Court ;  but  the  case  of  Emet  v.  Offden  (a)  shews 
that  where  the  defendant  had  given  die  plaintiff  to  under- 
stand that  he  intended  to  move  to  set  aside  the  award,  and 
tile  plaintiff,  who  intended  to  make  the  same  motion, 
allowed  a  Term  to  elapse,  and  then  moved,  the  defendant 
having  omitted  to  do  so;  it  was  no  excuse  that  he  had 
relied  on  the  defendant's  setting  aside  the  award,  as  he 
ought  to  have  proceeded  himself  to  take  the  necessary  steps. 
So  In  re  Smith  v.  Blake  (Jb),  where  a  motion  to  set  aside  an 
award  under  the  9  &  10  Wm.  3,  c.  15,  was  made  in  the 
second  Term  after  tiie  publication  of  the  award,  it  was  held* 
to  be  too  late,  although  the  opposite  party  had  improperly 
caused  a  part  of  the  delay  by  preventing  the  submission 
from  being  made  a  rule  of  Court  Coleridge^  J.,  in  that 
case  says,  with  reference  Ui  Inre  Keymer  (c),  ^^  That  was  an 
application  ex  parte.  I  very  much  doubt  the  power  of  the 
(>ourt  to  antedate  the  rule.  I  have  a  very  strong  objection 
against  granting  the  present  application,  as  I  have  no  idea 
how  the  Courts  can  dispense  with  the  provisions  of  an  act 
of  Parliament,  though  they  can  dispense  with  their  own 
rules."  But  even  supposing  the  Court  should  be  of  opinion 
that  it  has  a  discretionary  power  to  grant  such  an  applica- 
tion as  the  present,  it  is  submitted  that  no  sufficient  case 
appears  upon  the  affidavits  to  warrant  the  use  of  tiiat  dis- 
cretion.    It  appears  that  so  fiir  from  there  being  any  inten- 


(a)  7  Bing.  258.  (c)  3  Dowl.  96. 

(6)  8  Dowl.  133,  134. 
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tioDal  binderance  of  the  submission  being  made  a  rule  of       1847. 
Court,  on  the  part  of  Messrs.  Heming,  they  had  instructed        j^^ 
counsel   to  make  the  motion,  which  was  only   prevented      Midland 
from  being  done  by  an  accidental  defect  in  the  affidavits.  and 

The  Midland  Railway  Company  never  informed  Messrs. 
Heming  of  their  intention  to  move  to  set  aside  the  award, 
or  made  any  formal  demand  of  the  agreement  of  reference. 
The  case,  therefore,  is  not  one  where  the  delay  has  arisen 
from  a  design  on  the  other  side  to  hinder  the  party  from 
being  able  to  set  aside  the  award  within  the  limited  time ; 
and,  therefore,  no  ground  is  shewn  for  the  interposition  of 
the  Court  A  formal  demand  of  the  original  submission 
should  have  been  made,  and  if  it  had  been  denied,  the 
Court  would  have  granted  a  rule  calling  upon  Messrs. 
Heming  to  produce  it ;  Lard  Boston  v.  Mesham  (a). 

Macaulay,  in  support  of  the  rule,  was  stopped  by  the 
Court 

Erle,  J. — It  appears  to  me  that  this  rule  ought  to  be 
made  absolute.  The  party  has,  within  the  time  limited  by 
the  statute,  applied  to  set  aside  the  award,  and  also  to  make 
the  submission  a  rule  of  Court  as  of  the  same  day  on  which 
the  motion  was  made.  The  distinction  between  the  present 
case  and  those  which  have  been  cited,  I  take  to  be  this; 
that  here  the  party  applying  to  set  aside  the  award  did  take 
the  initiative  within  the  time  limited  by  the  statute,  and 
that  he  was  not  able  to  make  the  submission  a  rule  of  Court 
by  reason  of  its  being  in  the  hands  of  the  other  party; 
whereas,  in  the  cases  which  have  been  referred  to,  the 
motion  itself  was  made  after  the  time  limited  by  the  statute. 
If  there  had  been  no  reason  for  supposing  that  the  submis- 
sion would  have  been  made  a  rule  of  Court,  so  as  to  enable 
the  party  to  move  to  set  it  aside  within  the  limited  time,  I 
think  a  different  answer  must  have  been  given   to  this 

(a)  S  Dowl.  867. 
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1M7.  motion*  But  it  appean  to  me  that  there  was  a  Teasooable 
l/„  ezpectatioii  that  the  snbmiaBion  would  have  been  made  a 
iuf"**'^Ca.  ^^  ^  Court  within  the  proper  time.  There  does  not 
seem  to  have  been  any  bad  fisdth  on  either  side.  On  the 
(me  side  there  was  an  expectation  that  the  submission  would 
be  made  a  rule  of  Court,  and  on  the  other  side,  a  bon& 
fide  intention  so  to  make  it,  which  only  an  unforeseen 
accident  prevented.  That  being  so,  and  the  jurisdiction  of 
the  Court  having  been  exercised  in  analogous  cases,  I  am 
of  opinion  that  the  present  is  a  proper  case  for  its  inter- 
ference. The  principle  has  been  acted  on  not  only  in  the 
case  of  ^  re  Keymer  {a\  but  also  in  that  of  Bottomley  v. 
Buckley  (ft),  which,  although  not  a  case  of  a  submission 
under  deed,  but  under  a  rule  of  Court,  proceeds  upon  the 
same  principle. 

Rule  absolute  (c). 

(a)  3  DowL  98.  (c)  See  Ja f»  Bon^wnie^i^  64S. 

(6j  Ante,  p.  167. 
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Fearne  v.  Cochrane.  jg47, 

A^^ — NT—' 
SSUMPSIT.     The  declaration  contained  three  counts:  To  a  decla- 

the  first  on  a  bill  of  exchange  for  732L  13^.  by  the  plaintiff,  bill  of  ex- 

as  drawer,  against  the  defendant  as  acceptor:  the  second  ^^|^^^^ 

and  third  counts  were  on  bills  of  exchange  for  1502*  and  pleaded  the 

70L  respectively,  by  the  plaintiff  as  drawer,  against  the  prominoir 

defendant  as  acceptor.     To  the  first  count,  the  defendant  demu^JTmad^ 

pleaded,  that  after  the  making  and  acceptance  of  the  bill  of  ^  ^*i^![ff^ 

exchange  in  that  count  mentioned,  as  therein  alleged,  and  *' for  and  on 

after  the  same  became  due  and  payable,  &c,  the  defendant  the  note  in 

made  his  certain  promissory  note  in  writing,  bearing  date,  ment^nSP**^" 

&c.,  and  thereby  promised  to  pay  to  the  plaintiff's  order,  ■;«*  '^}  «««« 

•^    *  ''    *'  of  action  in  re- 

on  demand,  135021,  and  then  delivered  the  same  to  the  spect  thereof; 

plaintiff,  who  then  took  and  received  the  same  for  and  on  ^^uently'tbe 

account  of  the  last  mentioned  bill  of  exchange,  and  the  ™°^5uT^t 

causes  of  action  in  respect  thereof  in  the  said  first  count  of  attorney, 

and  the  plain* 
mentioned;  and  the  defendant  ftirther  says,  that  thereupon  tiff  accented 

afterwards,  and  after  the  making  and  delivering  by  the  JJltUfaction  of 

the  said  last 
mentioned  proroisjtor^  liotc,  nnd  of  all  causes  of  action  in  respect  thereof,  and  of  all  canaet  of 
action  in  the  declaration  mentioned :  Held,  on  special  demnrrer,  that  the  plea  was  not  doable. 
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1  ^^7'  defendant  to  the  plaintiff  of  the  promissory  note  in  this  plea 
"p^ai^B  mentioned,  &c.,  it  was  agreed  by  and  between  the  plain- 
tiff and  the  defendant,  and  Thomas,  £^1  of  Dundonald, 
that  the  said  Thomas,  Earl  of  Dundonald,  should  sign  and 
seal,  and,  as  his  act  and  deed,  deliver  to  the  plaintiff  in  fiill 
satisfaction  and  discharge  of  the  said  promissory  note  in 
this  plea  mentioned,  and  of  all  causes  of  action  in  respect 
thereof,  and  of  the  causes  of  action  in  the  said  first  count 
mentioned,  a  certain  deed  or  instrument,  called  a  warrant 
of  attorney  to  confess  judgment,  bearing  date  the  day  and 
year  last  aforesaid,  in  the  form,  to  the  effect,  and  with  the 
defeasance  thereunder  written  hereinafter  next  mentioned 
respectively,  and  that  the  plaintiff  should  accept  and  receive 
of  and  from  the  said  Thomas,  Earl  of  Dundonald,  the  said 
warrant  of  attorney,  in  such  full  satisfection  and  dischaige 
as  last  aforesaid;  and  the  defendant  further  says,  that 
thereupon  afterwards,  &c.,  in  pursuance  of  the  said  agree- 
ment, and  according  to  the  true  intent  and  meaning  thereof 
the  said  Thomas,  Earl  of  Dundonald,  signed  and  sealed, 
and,  as  his  act  and  deed,  delivered  to  the  plaintiff,  in  ftill 
satisfaction  and  discharge  of  the  said  promissory  note  in 
this  plea  mentioned,  and  of  all  causes  of  action  in  respect 
thereof  and  of  the  causes  of  action  in  the  said  first  count 
mentioned,  a  warrant  of  attorney  to  confess  judgment,  &c., 
directed  to  Richard  James  Hitchcock  and  William  Martyn, 
attorneys  of  her  Majesty's  Court  of  Queen's  Bench  at  West- 
minster, jointly  and  severally,  and  to  any  other  attorney  of 
the  same  Court,  and  thereby  desired  and  authorized  them, 
the  last  named  attorneys,  or  any  one  of  them,  or  any  other 
attorney  of  the  Court  of  Queen's  Bench,  to  appear  for  the 
said  Thomas,  Earl  of  Dundonald,  as  of  Trinity  Term  then 
next,  or  any  other  subsequent  Term,  and  then  and  there 
to  receive  a  declaration  for  the  said  Thomas,  Earl  of  Dun- 
donald, in  an  action  of  debt  for  2700/1,  at  the  suit  of  the 
now  plaintiff,  his  executors  or  administrators,  and  thereupon 
to  confess  the  same  action,  or  else  to  suffer  judgment  by 
nil  dicit,  or  otherwise  to  pass  against  the  said  Thomas, 
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Earl  of  Dundonald,  in  the  same  action,  and  to  be  there*  184T. 
upon  forthwith  entered  up  against  the  said  Thomas,  Earl  fb^rnk 
of  Dundonald,  of  record,  for  the  sum  of  2700/.,  together 
with  costs  of  suit ;  and,  after  the  said  judgment  should  be 
entered  up  as  aforesaid,  for  the  said  Thomas,  Earl  of  Dun- 
donald, in  his  name,  and,  as  his  act  and  deed,  to  sign,  seal, 
and  execute  a  good  and  sufficient  release  in  law  to  the 
now  plaintiff,  his  heirs,  executors  and  administrators,  of  all 
and  all  manner  of  error  and  errors,  writ  or  writs  of  error, 
and  all  benefit  and  advantage  thereof,  and  all  misprisions  of 
error  and  errors,  defects  and  imperfections  whatsoever,  had, 
made,  committed,  done,  or  suffered,  &c.,  in,  about,  touching 
or  concerning  the  aforesaid  judgment,  or  in,  about,  touching 
or  concerning  any  writ,  warrant,  process,  declaration,  plea, 
entry,  or  other  proceedings  whatsoever,  or  in  any  way  con- 
cerning the  same ;  that  before  and  at  the  said  time  when 
the  said  Thomas,  E^l  of  Dundonald,  signed,  and,  as  his 
act  and  deed,  delivered  the  said  warrant  of  attorney  as 
aforesaid,  there  was  present  at  the  said  execution  thereof, 
one  John  Phillips  Bcavan,  an  attorney  of  one  of  the 
superior  Courts,  to  wit,  of  the  Court  of  our  Lady  the 
Queen,  before  the  Queen  herself  at  Westminster,  on  behalf 
of  the  said  Thomas,  Earl  of  Dundonald,  expressly  named 
by  him,  and  attending  at  his  request  to  inform  him  of  the 
nature  and  effect  of  such  warrant  of  attorney,  before  the 
same  was  executed ;  and  the  said  J.  P.  Beavan  then 
informed  the  said  Thomas,  Earl  of  Dundonald,  of  the 
nature  and  effect  of  the  said  warrant  of  attorney,  before  the 
same  was  so  executed  as  aforesaid,  and  then  subscribed  his 
name  as  a  witness  to  the  due  execution  thereof;  and  then 
thereby  declared  himself  attorney  for  the  said  Thomas, 
Earl  of  Dundonald,  so  executing  the  same  as  aforesaid, 
and  stated  that  he  subscribed  as  such  attorney.  And  by  a 
memorandum  of  defeasance  to  the  said  warrant  of  attorney, 
thereunder  then  written  and  signed  by  the  said  Thomas, 
Earl  of  Dundonald,  it  was  declared  that  the  said  warrant 

VOL.   IV.  F  F   F  I).   &   L. 
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1847.       of  attorney  was  giiren  to  secare  the  payment  from  the  said 
^'^^      '    Thomas,  Earl  of  Dundonald,  to  the  now  plaintiff,  of  the 
«•  sum  of  1350/1,  with  interest,  on  the  1st  of  Janoaiy,  a.  b. 

1843,  and  that  it  was  thereby  agreed  by  and  between  the 
said  parties  thereto,  that  no  judgment  should  be  signed  on 
the  said  warrant  of  attorney,  and  no  action  or  execution,  or 
other  process  or  proceeding,  should  be  commenced,  sued 
out,  or  prosecuted  against  the  said  Thomas,  Earl  of  Dun- 
donald,  his  heirs,  executors,  or  administrators,  or  against 
his  lands,  goods,  or  chattels,  until  de&ult  should  happen 
to  be  made  in  payment  of  the  said  sum  of  135021,  with 
interest  as  aforesaid ;  and  that  it  ^ould  not,  in  the  event  of 
the  now  plaintiff  delaying  to  sue  out  execution  on  the  said 
judgment,  after  a  year  or  more  from  the  signing  of  such 
'  judgment,  be  necessary  for  the  now  plaintiff,  his  heirs, 
executors,  or  administrators,  to  revive  the  said  judgment  by 
sci.  fa.  or  otherwise;  and  that  execution  might  issue  without 
any  such  writ  or  other  proceeding  being  taken,  any  role 
of  law  to  the  contrary  notwithstanding :  and  the  plaintiff 
then,  to  wit,  on,  &c.,  accepted  and  received  the  said  warrant 
of  attorney,  with  the  said  defeasance  thereunder  written,  of 
and  from  the  said  Thomas,  Earl  of  Dundonald,  in  such 
full  satisfaction  and  discharge  of  the  said  promissory  note  in 
this  plea  mentioned,  and  of  all  causes  of  action  in  respect 
thereof,  and  of  the  causes  of  action  in  the  said  first  count 
mentioned,  and  this  the  defendant  is  ready  to  verify,  &c. 
The  defendant  pleaded  similar  pleas  to  the  second  and 
last  counts. 

Special  demurrer  to  the  first  count,  on  the  ground,  among 
others,  that  the  plea  is  double  in  this,  to  wit,  that  it  alleges 
that  the  defendant  delivered  to  the  plaintiff,  and  that  the 
plaintiff  accepted  of  the  defendant,  a  promissory  note, 
payable  to  the  order  of  the  plaintiff,  for  and  on  account  ot 
the  bill  of  exchange  in  the  first  count  mentioned,  which,  if 
well  pleaded,  is  one  answer  to  the  said  first  count  And 
also  alleges  a  satisfaction  and  discharge  of  the  same  causes 


EASTER   TERM,    lO   VlCT,  ^^1 

of  action  by  the   making  and  delivery  of  a  warrant  of        1847. 
attorney,  which,  if  well  pleaded,  is  another  and  second       Fearne 
answer  to  the  said  first  count.  ^^^  "• 

The  defendant  demurred  to  each  of  the  other  pleas  on 
the  same  grounds. 

T.  Jonesj  in  support  of  the  demurrer.  The  plea  is 
double,  as  it  contains  two  answers  to  the  action.  It  first 
alleges  that  the  defendant  delivered  to  the  plaintifi^  a 
promissory  note  for  13501,  on  account  of  the  bill  of  ex- 
change in  the  count  in  the  declaration  to  which  the  plea  is 
pleaded.  Secondly,  it  alleges  the  execution  of  the  warrant 
of  attorney  by  Lord  Dundonald,  and  its  delivery  in  dis* 
charge  of  that  bill,  and  the  causes  of  action  in  the 
declaration  mentioned.  That  the  first  part  of  the  plea 
was  a  good  answer  to  the  action,  had  been  decided  in  the 
case  of  Kearslake  v.  Morgan  (a).  There,  the  Court  held 
that  a  plea  stating  the  defendant,  who  was  payee  of  a 
promissory  note  "for  and  on  account  of"  the  debt  alleged 
in  the  declaration,  was  good,  and  afforded  an  answer  to  the 
action.  The  case  of  Mercer  v.  Cheese  (b)  recc^ised  the  same 
principle,  for  there,  the  defendant  having  pleaded  that  the 
promises  in  the  declaration  mentioned,  were  made  jointly 
with  another  person,  and  that  before  action  brought  the 
defendant  received  a  bill  of  that  third  person,  "  for  and  on 
account  oP  the  said  sum  claimed  in  the  declaration  and  the 
promises  of  the  defendant,  this  Court  held,  on  demurrer, 
that  the  plea  was  good,  it  stating  a  prim&  facie  defence ; 
and,  therefore,  that  it  was  incumbent  on  the  plaintiff  to 
shew  that  the  bill  was  over  due  and  unpaid,  or  that  he  had 
not  assigned  it.  Besides,  the  words  "  for  and  on  account  of 
would  prim&  facie  imply,  having  regard  to  the  nature  of 
the  instrument,  satisfaction ;  but  if  not  leading  necessarily 

Ca)  5  T.  R.  513.  4  M.  &  G.  S04{  5  Scott,  N.  R. 

ib)  2  Dowl.  619,  N.  S. ;  S.  C.      664. 
r  F  F  2 
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1847.  to  that  implication,  they  were  doubtfbl,  and  must  be  con- 
*"^J!^^JJ[^  straed  most  strongly  against  the  defendant  who  used  them. 
Then  the  second  part  of  the  plea,  alle^g  the  delivery  of 
ap  instrument  under  seal,  in  satisfaction  of  the  note  and 
the  causes  of  action  in  the  declaration  mentioned,  must  be 
considered  as  affording  a  second  answer  to  the  action. 

Channel^  Seijt,  with  whom  was  Beavan.  The  first  part 
of  the  plea,  alleging  the  delivery  of  the  promissory  note 
given  by  the  defendant  himself,  and  payable  on  demand, 
affords  no  answer  to  the  action.  The  case  is  clearly  dis- 
tinguishable from  Kearslake  v.  Morgan{a),  There,  the  note 
was  given  by  a  third  person,  and  indorsed  to  the  plaintiff 
Here  it  was  given  by  the  defendant  himsel£  There,  the 
note  was  payable  after  the  lapse  of  a  certain  time ;  here,  it 
was  payable  on  demand.  The  note  in  the  former  case 
would  operate  as  a  suspension  of  the  plaintiff^s  remedy, 
but  here,  it  would  be  payable  at  the  date,  and  then, 
the  Statute  of  Limitations  would  run  fix>m  that  date. 
The  decision  of  the  Court  in  Kearslake  v.  Moryan,  pro- 
ceeded on  the  ground  that  the  remedy  was  suspended.  In 
Mercer  v.  Cheese  (b),  the  question  to  which  the  attention  of 
the  Court  was  directed  was,  whether  the  onus  of  shewing 
that  the  bill  was  overdue  or  negotiated  was  thrown 'upon 
the  plaintiff;  for  it  was  there  intimated  by  the  Court,  that 
if  the  bill  had  been  negotiated,  the  plaintiff  would  have 
elected  to  take  his  remedy  on  the  bill,  and,  therefore, 
that  as  the  delivery  of  a  negotiable  instrument,  payable 
at  a  certain  distant  time,  and  accepted  by  a  third  person, 
afforded  a  prima  facie  answer  to  the  action,  the  onus 
of  shewing  that  it  had  not  been  negotiated  was  cast 
upon  the  plaintiff.  It  was  to  be  observed,  besides,  that 
in  the  case  of  Mercer  v.  Cheese^  no  express  decision  had 

(a)  5  T.  R.  513.  5  M.  &  G.  804;  5  Scott,  N.  R. 

{h)  2  Dowl.  619,  N.  S.;  S.  C.      644. 
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been  pronounced  by  the  Court,  but  a  mere  intimation  of  1847. 
opinion  had  been  given,  and  the  counsel  in  support  of  the  Feaiinb 
demurrer  prayed  leave  to  amend.  Since  that  case  the 
Court  of  Exchequer,  in  Price  v.  Price  (a),  had  reviewed 
the  authorities,  and  had  held,  that  in  such  a  plea  it  is  in- 
cumbent on  the  defendant  to  aver  that  the  note  is  not  due, 
or  that  it  has  been  indorsed  to  a  third  person.  Besides,  a 
promissory  note  given  by  the  defendant  himself,  payable 
on  demand,  could  not  operate  to  satisfy  the  plaintiff's 
demand,  or  to  suspend  his  remedy.  If  the  plea  was  con- 
sidered, the  allegations  with  reference  to  the  promissory 
note  could  only  be  considered  as  inducement  to  that  which 
was  the  substantial  answer  to  the  action,  namely,  the  war- 
rant of  attorney.  It  was  clear  that  matter  merely  pleaded 
as  inducement  could  not  render  a  plea  double;  Stephen 
on  Pleading^  p.  296,  5th  ed. ;  Bac.  Ahr.  tit.  "Pkas  and 
Pkadingsi^  (K)  2.  In  the  latter  authority,  an  instance  was 
put  of  a  defendant  pleading,  that  after  a  bailment  of  goods 
by  the  plaintiff,  the  latter  married  Lord  Audley,  who  after- 
wards released  to  him  all  actions,  &c.,  and  the  Court  there 
held,  on  demurrer,  that  the  plea  was  not  double,  as  the 
statement  of  the  plaintifTs  marriage  was  a  necessary  induce- 
ment, in  order  to  render  the  release  good. 

T.  Janet,  in  reply.  The  allegation  that  the  note  for 
1350/1  had  been  given  for  and  on  account  of  the  bill  in 
the  declaration  mentioned,  was  not  necessary  in  order  to 
render  effectual  the  defence  set  up  by  the  delivery  of  the 
warrant  of  attorney,  and  it  must  therefore  be  treated  as  an 
independent  ground  of  defence.  Then  did  the  allegation 
"  for  and  on  account"  amount  to  an  answer  to  the  declara- 
tion ?  [WtUiamSy  J. — It  would  not  be  less  an  answer  because 
it  averred  payment  of  the  bill  The  only  objection  to  the 
plea  would  then  be,  that  it  was  an  aiigumentative  plea  of 

(a)  Ante,  p.  537 ;  S.  C.  16  M.  &  W.  232. 
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1847.  payment,  but  that  objection  is  not  taken  as  a  ground  of 
^^;^]J|^JJ^  demurrer.]  The  only  question  is,  whether  the  delivery  of 
the  note  on  account  of  the  bill  is  to  be  treated  as  an 
allegation  of  payment  If  it  is,  then  the  plea  is  double. 
[^Winiams,  J.— The  diflSculty  is  that  introduced  by  the 
case  of  Price  v.  Price  (a),  in  which  the  distinction  is  taken 
between  a  bill  of  a  third  person  and  one  of  the  defendant 
himself.  In  the  case  of  Richardson  ▼.  Bickman  {b)  there 
cited,  the  principle  appears  to  have  been,  that  when  a 
defendant  alleges  that  he  delivered  a  promissory  note,  he 
alleges  that  which  is  prima  facie  a  payment  CressweU,  J. 
— In  the  judgment  in  Price  v.  Price,  Parke,  B.,  seems  to 
treat  the  decision  in  Kearslahe  v.  Morgan  (c)  as  arising  out 
of  the  statute  of  Anne.]  The  ground  of  the  decision  in 
Kearslahe  v.  Morgan^  as  well  as  of  the  unpublished  decision 
of  Richardson  v.  Rickman  there  mentioned,  was  that  the 
delivery  of  a  note  on  account  of  an  existing  debt  was  prima 
facie  payment.  If  so,  then  a  prima  facie  answer  to  the 
action  was  disclosed  in  the  prior  part  of  the  plea. 

Channel^  Serjt.,  referred  to  Maillard  v.  Ihike  of  ArgyU{i)y 
where  the  defendant  pleaded  that  he  was  jointly  liable  with 
two  other  persons,  and  that  those  other  persons  delivered 
to  the  plaintiff  certain  bills  for  themselves  and  the  defendant, 
'^  for  and  on  account"  of  the  sum  to  which  the  plea  was 
pleaded,  "  and  in  payment  thereof;"  and  the  Court  there 
held,  on  special  demurrer,  that  the  word  "  payment"  taken 
with  the  context,  did  not  import  payment  in  satisfaction. 

Wilde,  C.  J. — We  think  this  plea  is  not  open  to  the 
objection  suggested.  It  appears  that  the  plea  alleges  that 
a  note  of  the  defendant,  payable  on  demand,  was  given  on 
account  of  the  bill.  Being  payable  on  demand,  it  is  of 
no  greater  legal  effect  than  the  defendant's  original  liability, 

(a)  Ante,  p.  537;  S.  C.  16  M.  (c)  5  T.  R.  513. 

&  W.  232.  (rf)  Ante,  vol.  1,  p.  536  ;  S.  C. 

(6)  5  T.  R.  517.  6  Scott,  N.  R.  938 ;  6  M.  &  G.  40. 
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which  was  to  pay  on  request.  It  appears  that  the  note  ^  1847. 
remained  in  the  hands  of  the  plaintiflF,  for  the  contrary  is 
not  alleged,  and  it  so  appears  also,  because  the  warrant  of 
attorney  was  given  in  satisfaction  of  that  note.  It  treats 
the  plaintiff,  therefore,  as  the  holder  of  the  note.  The 
effect,  therefore,  of  the  allegation  is,  that  a  security  of  no 
higher  nature  is  given  by  the  defendant  in  substitution  of 
the  original  liability.  The  effect,  therefore,  of  giving  the 
warrant  of  attorney,  was  to  satisfy,  not  merely  the  original 
bill,  but  also  the  note,  which  was  given  as  a  collateral 
security.  The  substance  of  the  defence,  therefore,  is  the 
one  satisfaction  of  the  plaintiff's  demand  by  the  warrant  of 
attorney.  It  is  not  necessary  to  inquire  whether  Price  v. 
Price  broke  in  on  the  principle  of  Kearslahe  v.  Morgan. 
The  Court  does  not  seem  to  have  intended  so  to  do,  but  to 
decide  that  case  on  the  distinction  there  suggested.  It  cer- 
tainly is  not  consistent  with  Mercer  v.  Cheese  (a);  but  that 
was  not  a  decision,  but  an  acceptance  of  a  permission  to 
amend  after  an  intimation  of  the  Court's  opinion.  I  think, 
therefore,  that  Pnce  ▼.  Price^  and  Kearslahe  v.  Morgan^ 
are  still  to  be  considered  as  perfectly  good  law,  and  that, 
consistently  vnth  them,  we  may  hold  this  plea  to  be 
unobjectionable,  on  the  ground  of  duplicity. 

CoLTifAN,  J. — It  seems  to  me  that  this  plea  is  not  open 
to  the  objection  of  duplicity.  It  begins  by  stating  that 
which  might  or  might  not  operate  as  a  satisfaction  of  the 
plaintiff's  demand;  that  is,  according  to  what  occurred 
afterwards,  it  might  or  might  not  be  a  satisfaction.  The 
plea  then  goes  on  to  shew  that  another  security  was  given 
for  the  note,  and  the  right  of  action  on  it  was  put  an  end 
to  by  the  warrant  of  attorney.  Then  the  plea  alleges  that 
the  warrant  of  attorney  was  given  upon  all  the  causes  of 
action,  and  operated  in  satisfaction  of  them.     There  were 

(a)  2  Dowl.  619,  N.  S. ;  S.  C.  4  M.  &  G.  804 ;  5  Scott,  N.  R.  644. 
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1847.  no  Other  causes  of  acticm  but  the  bill  and  the  note,  and, 
FeZknje  consequently,  the  warrant  of  attorney  is  the  only  ground 
of  defence  set  up. 


9, 
COCHAANK. 


Cresbwell,  J. — I  am  of  the  same  opinion*  As  to  the 
first  supposed  ground  of  defence,  all  that  is  said  in  the 
plea  falls  short  of  any  satisfaction  of  the  plaintiff's  claim 
or  suspension  of  his  cause  of  action.  Merely  giving  a  note 
payable  on  demand,  is  not  any  satisfiu:tion  or  suspension  of 
the  plaintiff's  right  of  action.  If  this  part  of  the  plea  only 
had  been  pleaded,  it  would  clearly  have  been  bad  on  general 
demurrer.  The  only  defence  set  up  by  the  plea  is,  there- 
fore, the  warrant  of  attorney.  It  is  not,  therefore,  liable  to 
objection  on  the  ground  of  duplicity. 

Williams,  J. —  It  is  not  necessary  to  decide  which 
is  the  more  correct  decision,  that  of  IMce  ▼.  IViee  (a), 
or  that  of  Kearslake  v.  Morgan  {py  The  plea  states  that 
a  note  was  given,  which  might  or  might  not  have  been 
a  satisfaction  of  the  plaintiff's  claim ;  but  it  proceeds  to 
shew,  by  what  occurs  subsequently,  that  it  cannot  be  a 
good  answer  to  the  action.  The  warrant  of  attorney  then 
remains  the  sole  ground  of  defence.  As  to  the  objection 
of  argumentativeness,  as  that  is  not  stated  as  a  ground  of 
demurrer,  I  need  not  make  that  a  subject  of  remark. 

Judgment  for  the  Defendant 

(a)  Ante,  p.  537  ;  S.  C.  16  M.  &  W.  232. 
(6)  6T.  R.  613. 
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MuNDEN  V.  Charles  Frederick  Augustus  William  Duke  of 

Brunswick  and  Luneburg, 

Sued  as 

Charles  Frederick  Augustus  William  D'Este^  commonly 

called  the  Duke  of  Brunswick. 

JlmYLES  Seijt,  shewed  cause  against  a  rule  obtained  by   In  the  title  of 

Lush  for  setting  aside  a  judgment  signed  by  the  plaintiff  as  jurisdiction, 

for  want  of  a  plea.     It  was  an  action  of  debt  to  recover  the  described 

arrears  of  an  annuity  due  from  the  defendant  to  the  plaintiff  S'^J^j^ 

on  a  bond^  by  which  the  annuity  was  secured.     In  the  writ  Frederick 

of  summons  issued  against  the  defendant  he  was  described  Wiuiiim, 

as   «  Charles  Frederick   Augustus  William  D'Este,  com-  ^i[J*^?* 

monly  called  the  Duke  of  Brunswick."    The   defendant  Branswick 

•^  and  Loneburg, 

appeared  in  person^  and  entered  an  appearance  as  '^  Charles  sned  as,*'&c., 

Frederick  Augustus  William  Duke  of  Brunswick  and  Lu-  charlotte 

nebui^,  sued  as  Charles  Frederick  Augustus  William  D'Este,  JJ"^^^. 

commonly  called  the  Duke  of  Brunswick."    The  plaintiff  davit  sup- 

,  porting  the 

having  declared  on  the  26th  of  April,  1847,  he  pleaded  to  plea,  he  was 

the  jurisdiction.     The  substance  of  the  plea  was,  that  he  t^bedf  but 

was  a  sovereign  prince,  and  the  reigning  sovereign  of  the  *^®  *^^fl" 

Duchy  of  Brunswick  and  Luneburg;  that  the  deed  declared  he  had  en- 

on  was  executed  within  the  said  Duchy,  and  that  from  the  «  Charles 

time  of  making  it  continually  and  at  the  commencement  of  ^.^wtM 

the  suit,  he  was  justly  entitled  to  the  rights,  prerogatives,  J^**^ 

and  privileges  appertaining  to  him  as  sovereign  Duke  of  Brunswick 

Brunswick   and  Luneburg.      The   title   of  the  plea  was  »uedas,"*«^' 

«  Charles  Frederick   Augustus  William,  Sovereign  Duke  ^^^^J^ 

of  Brunswick  and  Luneburg,  sued  as  Charles  Frederick  '■*^.*1  '^**® 

Augustus  William  D'Este,  commonly  called  the  Duke  of  treated  the 

Brunswick,  at  the  suit  of  Charlotte  Munden."    This  plea  Julli^.and 

was  accompanied  by  an  affidavit  which  was  entitled  in  a  «gnedjudg- 
^  ''  ,     ,  ,  ment.    The 

similar  manner.     The  plaintiff  afterwards  signed  judgment  Court  refused 

to  set  aside 
the  judgment 
without  an  affidavit  ofmcrits. 
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MUNDEN 

Duke  of 
Brunswick. 


as  for  want  of  a  plea,  and  the  present  rule  was  then  obtained 
to  set  aside  that  judgment  The  judgment  was  quite  re- 
gular. By  the  4  Anne,  c.  16,  &  11,  it  was  enacted,  ^*  that 
no  dilatory  plea  shall  be  received  in  any  Court  of  record, 
unless  the  party  offering  such  plea  do,  by  affidavit,  prove 
the  truth  thereoi^  or  shew  some  probable  matter  to  the 
Court  to  induce  them  to  believe  that  the  &ct  of  such  dila- 
tory plea  is  true."  In  order  to  render  such  a  plea  valid,  it 
was  necessary  that  it  should  be  entitled  in  the  cause,  but 
here  it  was  not  so  entitled,  and  the  affidavit  required  by 
the  statute  was  open  to  a  similar  objection.  The  plaintiff, 
therefore,  was  entitled  to  sign  judgment.  In  lUcIiards  v. 
Setree  (a),  the  Court  of  Exchequer  held  that  a  mistake  in 
the  names  of  the  parties  to  the  suit  in  the  title  to  a  plea  in 
abatement,  rendered  it  insufficient  to  support  the  plea,  al- 
though it  referred  expressly  to  an  affidavit  in  which  the  title 
of  the  cause  was  right,  and,  therefore,  that  the  plaintiff  was 
entitled  to  sign  judgment  immediately  as  for  want  of  a  plea. 
This  was  a  still  stronger  case,  for  here  the  plea,  as  well  as 
the  affidavit,  were  wrongly  entitled.  The  case  of  Sfirimptan 
V.  Carter  (b)  shewed  that  a  very  slight  variation  in  the  title 
of  an  affidavit,  from  the  real  title  of  the  cause,  was  sufficient 
to  render  the  affidavit  inadmissible.  There  it  was  held, 
that  an  affidavit  entitled  "  G.  Shrimpton  v.  Wm.  Carter^ 
the  elder,  sued  as  Wm.  Carter,"  could  not  be  used  in  a 
cause,  the  title  of  which  was  *'  G.  Shrimpton  v.  Wm, 
Carter.'' 


Lushy  in  support  of  the  rule,  contended,  that  even  sup- 
posing the  Court  to  be  of  opinion  that  the  affidavit  was 
insufficient,  the  defendant  would  be  permitted,  on  payment 
of  costs,  to  set  aside  the  judgment  No  affidavit  of  merits 
had  been  made  by  the  defendant,  but,  as  the  Court  here 
saw  that  the  answer  which  he  proposed  to  give  to  the  action 
was  a  strict  rule  of  law,  an  affidavit  of  merits  was  unneces- 
sary. 

Cfl)  3  Price,  197.  ih)  3  Dowl.  648. 
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Wilde,  C,  J. — The  objection  to  the  plea  is,  that  the 
defendant  has  introduced  the  word  ''  sovereign "  into  the 
title  of  his  plea  as  well  as  of  his  affidavit,  and,  consequently, 
that  there  is  no  identity  between  the  plea  and  affidavit  with 
the  cause.  That  word  has,  no  doubt,  been  advisedly  intro- 
duced for  the  purpose  of  r^ing  some  question.  Now, 
^^A.  B.,  commonly  called  the  Duke  of  Brunswick,"  and 
^  A.  B.,  commonly  called  the  Sovereign  or  reigning  Duke 
of  Brunswick,"  may  be  different  persons,  and  the  rule  is, 
that  the  title  of  the  plea  and  affidavit,  and  that  of  the 
cause,  must  coincide.  The  plea  and  affidavit,  therefore, 
are  not,  in  our  opinion,  properly  entitied,  and,  conse- 
quently, there  has  been  no  plea  in  the  cause.  The 
plaintiff,  therefore,  was  justified  in  signing  judgment  in 
the  manner  she  did.  The  Court  was  then  asked  to  set 
aside  the  judgment  on  payment  of  costs.  There  is,  how- 
ever, no  affidavit  of  merits ;  but  we  are  asked  to  look  at  the 
record  in  order  to  ascertain  that  the  defendant  has  merits. 
I^  however,  we  are  to  be  considered  as  possessing  any  judi- 
cial knowledge,  the  plea  is  incorrect  in  point  of  fact;  and 
if  not,  then  any  person  might  plead  what  is  stated  in  this 
plea.  In  such  a  case,  then  a  proper  affidavit  ought  to  be 
made.  None  such  has  been  made,  and,  therefore,  no 
ground  exists  for  disturbing  the  judgment. 


1847. 


MUNDEN 

Duke  of 
Brunswick. 


The  remainder  of  the  Court  concurring. 

Rule  discharged  with  costs. 
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ApWia 
■btttenwDt  for 
non-Joinder  of 
co-contnicton 
detcribiog 


dent  wttkin, 
and  othen 
wiUioiit,the 
juriadiecion. 
It  bndftinoe 
tiie  pnanngof 
3  &  4  Wnu  4, 
c.  42, 1.  8. 


Gell  and  Another  v.  Lobd  Cubzqk. 

JLf  EBT  on  simple  contract  The  defendant  pleaded  in 
abatement  that  the  contracts  in  the  declaration  mentioned 
were  made  with  several  perscHis  (their  names  were  set  oat), 
who  are  still  living,  and  who  before  and  at  the  time  of  the 
commencement  of  this  suit,  were,  and  still  are,  resident 
within  the  jurisdiction  of  this  Court,  to  wit,  &c.,  and  with 
certain  other  persons  (their  names  were  set  out)  who  are 
still  living  and  beyond  the  jurisdiction  of  the  Court,  and 
not  by  the  defendant  alone,  and  this  the  defendant  is  ready 
to  verify,  wherefore,  inasmuch,  &c.  To  this  plea  the 
plaintifis  demurred 


Unthank,  in  support  of  the  demurrer.  By  the  law  pre- 
vious to  the  3  &  4  Wm.  4,  c.  42,  s.  8,  it  was  requisite  that 
a  plea  in  abatement  should  contain  the  names  of  all  the 
persons  who  contracted  vrith  the  defendant,  and  this,  though 
some  of  them  were  not  resident  within  the  jurisdiction  of 
the  Court  He  could  not,  however,  plead  that  some  only 
of  the  co-contractors  had  not  been  joined,  if  he  did,  then 
the  plea  would  be  defective  in  that  which  is  essential  to  a 
good  plea  in  abatement,  namely,  that  it  gives  a  writ  not 
subject  to  a  similar  objection.  This  principle  was  recog- 
nised in  the  case  of  Godson  y.  Good  (a),  where  the  defendant 
pleaded  that  he  jointly,  with  sixteen  other  persons,  con- 
tracted, and  it  was  held  that,  shewing  that  there  were  more 
than  seventeen  joint  contractors,  disproved  the  plea.  Then 
by  the  3  &  4  Wm.  4,  c.  42,  s.  8,  it  was  provided,  "that  no 
plea  in  abatement  for  the  non-joinder  of  any  person  as  a 
co-defendant,  shall  be  allowed  in  any  (yourt  of  common  law, 
unless  it  shall  be  stated  in  such  plea  that  such  person  is 
resident  within  the  jurisdiction  of  the  Court,  and  imless  the 


(a)  6  Taunt.  588. 
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place  of  residence  of  such  person  shall  be  stated  with  con- 
venient certainty  in  an  affidavit  verying  such  plea.**  This 
provision  was  not  intended  to  enable  the  defendant  to  plead 
in  abatement  the  non-joinder  of  some  of  the  co-contractors, 
which,  before  the  statute,  the  rules  of  law  would  not  permit 
him  to  da  If  he  could,  then  the  inconvenience  which  the 
statute  was  intended  to  remove,  would  be  continued,  for 
supposing  the  plaintiff  to  issue  a  writ  containing  the  names 
of  the  parties  within  the  jurisdiction,  he  might,  on  the 
return  of  any  of  the  parties  now  absent  fix>m  the  jurisdic- 
tion, be  met  by  another  plea  in  abatement,  because  they 
were  not  joined.  The  same  thing  might  occur  as  frequently 
as  co-contractors  returned  within  the  jurisdiction.  It  might 
happen  that  the  provision  of  the  statute  in  question  deprived 
co-contractors  of  their  right  to  plead  in  abatement,  but  no 
ground  was  thereby  furnished  for  enabling  the  defendant  to 
plead  in  a  manner  different  frx>m  that  authorized  by  the 
common  law.  In  Henry  v.  Goldney  (a),  the  remarks  of  the 
Chief  Baron  on  the  present  statute  were  very  important, 
and  in  furtherance  of  the  view  now  presented.  His  Lord- 
ship said,  '^  I  do  not  think  that  we  can  alter  the  rules  of 
pleading,  because  the  statute  has  created  an  impediment  in 
the  way  of  pleading  in  abatement  We  ought  not  to  con- 
clude that  the  statute  intended  to  produce  that  effect,  and 
I  own  it  appears  to  me  that  the  statute  was  passed  without 
reference  to  the  rules  of  pleading,  in  order  to  prevent  a 
manifest  injustice,  which  arose  from  the  power  of  a  de- 
fendant to  plead  in  abatement  the  non-joinder  of  persons 
not  within  the  jurisdiction.  If  the  effect  of  that  shall  have 
been  to  make  all  joint  contracts  where  one  party  is  out  of 
the  kingdom  practically  joint  and  several  contracts,  I  do 
not  know  that  any  very  great  mischief  is  done,  because 
upon  application  to  the  equitable  jurisdiction  of  the  Court, 
it  would  take  care  to  prevent  injustice." 


1847. 

'^ — V ' 

Gell 
And  Another 

L^rd 

CUBZON. 


(a)  Ante,  p.  6 ;  S.  C.  15  M.  &  W.  494. 
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1847.  Keane,  in  support  of  the  plea.     No  express  decision  had 

Q^j^j^  been  pronounced  upon  the  validity  of  this  mode  of  pleading, 
•nd  Another  The  opinion  expressed  by  the  Chief  Baron,  and  cited  on 
Lord  the  other  side,  was  only  an  obiter  dictum ;  and  in  Newton 
7.  Stewart  (a),  although  a  similar  plea  was  pleaded,  no  dis- 
cussion took  place  as  to  whether  it  was  valid.  In  Giles  v. 
Tooth  (b)  allusion  was  made  to  such  a  plea,  but  no  determi- 
nation on  the  point  was  pronounced.  The  question  must 
be  considered,  therefore,  res  integra.  What  was  the  contract 
into  which  the  defendant  had  entered  ?  He  had  entered 
into  a  contract  to  be  sued  jointly,  and  not  alone.  He  was, 
therefore,  excused  by  the  absence  of  the  non-resident  co- 
contractors  from  joining  them  in  the  plea.  The  course 
pursued  by  him  was  similar  to  that  adopted  according  to 
the  old  practice,  where  one  of  the  defendants  was  out- 
lawed, as  in  Fort  v.  OKver  (c).  [WUde^  C.  J. — In  the  case 
you  put,  of  outlawry,  the  name  of  the  party  outlawed  was 
introduced  into  the  writ;  but  here^  an  attempt  is  made  to 
excuse  the  non-introduction  of  a  non-resident  contractor 
into  the  new  writ  given  by  the  defendant]  It  would  seem, 
from  the  provisions  of  sec  10  of  the  statute,  that  such  a 
state  of  things  was  contemplated,  when  it  speaks  of  '^  any 
subsequent  plea  in  abatement"  [Wilde,  C.  J. — If  that 
section  is  examined,  those  words  would  rather  seem  to 
apply  to  the  case  of  a  newly-joined  defendant  who  would 
not  be  prevented  from  pleading  the  non-joinder  of  other 
co-contractors,  beyond  those  mentioned  by  the  contractor 
first  sued.] 

ffUleSy  (amicus  curise),  mentioned  a  similar  plea,  in  which 
the  Court  of  Exchequer  had,  in  the  present  Term,  given 
judgment  in  favour  of  the  plaintiff.  In  that  case,  Mr. 
Peacock,  who  appeared  in  support  of  the  plea,  declined 
endeavouring  to  sustain  it 

(a)  Ante,  p.  89.  (c)  1  M.  &  S.  242. 

(b)  Ante,  p.  486 ;  S.  C.  3  C.  B.  665. 
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Unthanky  in  reply,  was  stopped  by  the  Court  1847. 


^ V ' 


CURtOV, 


Gell 
Wilde,  C.  J. — The  statute  in  this  case  had  for  its  object   *»*  Another 

the  relief  of  plaintifls,  but  was  not  intended  to  relax  the  Lord 
strictness  of  the  rules  of  pleading  in  favour  of  defendants 
who  pleaded  in  abatement.  By  the  rules  of  pleading  exist- 
ing antecedent  to  the  statute,  it  was  necessary  to  state  in 
such  a  plea  the  names  of  all  the  co-contractors,  so  as  to  give 
the  plaintiff  a  writ  against  all  of  them.  By  the  statute  the 
defendant  can  no  longer  plead  the  non-joinder  of  a  non- 
resident co-contractor;  but  the  plea  which  does  not  mention 
him  is  not  on  that  account  made  good.  I  entertain  no 
doubt  that  the  plea  must  offer  a  writ  to  the  plaintiffs  against 
all  the  co-contractors,  or  else  it  is  not  good. 

CoLTMAN,  J. — By  the  law  previous  to  the  passing  of  this 
statute,  a  defendant  might  plead  such  a  plea,  although  some 
of  the  CO -con  tractors  were  resident  abroad.  The  plaintiff 
then  proceeded  against  the  co-contractors  mentioned  in  the 
plea,  by  outlawing  those  who  were  abroad,  and  ultimately 
obtained  judgment  against  the  defendants  who  were  resi- 
dent within  the  jurisdiction.  If  afterwards,  one  of  the 
persons  outlawed  appeared,  and  set  aside  the  outlawry,  on 
the  ground  that  he  had  been  out  of  the  jurisdiction  when 
the  proceedings  to  outlawry  took  place,  considerable  diffi- 
culty arose  in  determining  what  course  ought  to  be  pur^ 
sued.  The  object  of  the  present  statute  was  to  prevent  the 
recurrence  of  that  evil. 

Cresswell,  J. — I  am  of  the  same  opinion. 

.Williams,  J. — I  am  of  the  same  opinion.  If  we  were  to 
hold  this  plea  good,  we  must  also  hold  that  it  would  be  good 
to  plead  that  one  of  the  co-cdntractors  was  resident  in  the 
country,  but  to  excuse  mentioning  him  in  the  new  writ,  by 
alleging  that  the  defendant  could  not  discover  his  residence. 
But  that  is  clearly  not  so.    In  effect,  the  statute  prohibits  a 
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Gbll 
and  Anotker 

9. 

Lord 

CUAZOM. 


plea  in  abatement  of  non-joinder,  unless  all  the  co-con- 
tractors are  resident  in  the  country,  and  unless  the  defendant 
can  give  the  places  of  residence  of  all,  with  convenient 
certain^,  in  an  affidavit  verifying  the  plea. 

Judgment  for  the  Fliundfik 


A  writ  of 

mod  oat 
■gtintt  A 
dbfendant  hjr 
Uie  name  of 
«•  a  O.,-  his 
red  Dame 
being  *<  J.  G." 
An  appearance 
wai  entered 
by  a  person 
doscnbtng 
himself  as 
"RG."    On 
a  motion  by 
the  plaintiff, 
whose  name 
was  B.,  to 
set  aside  the 
appearance 
so  entered, 
the  Court  held 
the  affidavit 
to  be  properly 
entitled  *'  B. 
against  J.  G., 
suied  by  the 
name  of 

a  G." 

A  Judge's 
order  to  set 
aside  an  ap- 
pearance IS 
of  no  avail 
until  served 
on  the  opposite 
party,  although 
the  clerk  of 
appearances 
has  struck  out 
the  appearance 
in  pursuance 
of  that  order. 


Belcher  and  Others,  Assignees,  &c.  t?.  John  Goodered, 
sued  by  the  name  of  Henrt  Gtoodered. 

vTA  TSON  and  Archbold  shewed  cause  against  a  rule 
obtained  by  Channell,  Seijt,  for  setting  aside  a  judgment  of 
non  pros,  signed  in  this  case  for  want  of  a  declaration  on 
the  ground  of  irregularity.  The  irregularly  suggested  was, 
that  no  appearance  had  been  entered  by  the  defendant  It 
appeared,  fix>m  the  affidavits  on  both  sides,  that  the  name 
of  the  defendant,  against  whom  the  action  had  been  com- 
menced, was  ^^  John  Goodered,"  but  the  writ  described  the 
defendant  as  "  Henry  Goodered."  A  relative  of  the  real 
defendant,  whose  name  was  Henry  Goodered,  entered  an 
appearance  to  the  writ.  As  soon  as  this  was  ascertained  a 
summons  was  taken  out  before  Coltman,  J.,  to  set  aside  the 
appearance.  An  order  was  accordingly  made  in  pursuance 
of  that  summons  to  set  aside  the  appearance,  and  being 
taken  to  the  clerk  of  appearances,  he  struck  out  the  appear- 
ance so  entered.  The  order  was  not,  however,  served  upon 
the  defendant.  The  defendant,  Henry  Goodered,  after- 
wards signed  judgment  of  non  pros,  for  not  declaring.  The 
affidavits  disclosed  a  variety  of  other  facts  affecting  the 
merits  of  the  case,  and  the  proceedings,  which  are  unneces- 
sary to  state.  The  affidavits,  on  which  the  rule  was  foimded, 
were  entitled  ^^  Belcher  and  Others,  Assignees,  &c.  v.  John 
Goodered,  sued  by  the  name  of  Henry  Goodered."  It  was 
objected,  that  this  was  a  wrong  entitling,  as  there  was,  in 
fact,  no  such  cause  in  existence.     The  plaintiff  could  only 


GOODERED. 
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enter  an  appearance  in  the  name  by  which  he  had  sued  the        1847. 
defendant,  although  the  defendant  might  correct  the  name      belcheb 
if  he  chose.     He  might,  however,  appear  by  the  name  in 
which  he  was  sued.     That  was  not  the  case  with  the  plain- 
tiff, as  he  was  bound  to  proceed  against  the  defendant  in 
the  name  by  which  he  had  sued  the  defendant.     In  Borth- 
wick  V.  Ravenscroft  {a\  the  defendant,  whose  real  name 
was  "  Henry  R.,"  was  described  as  "  Humphrey  D.  R."  in 
the  summons  and  distringas   thereon.      The  affidavit  in 
support  of  an  application  to  set  aside  the  distringas  was 
entitled  "  B.  against  Humphrey  D.  R.,  sued  as  Henry  R. ;" 
and  the  Court  held  the  entitling  wrongs  as  there  was  no 
such  cause  until  the  defendant  appeared.     He  also  cited 
ShrimpUm  v.  Carter  {b) ;  Symes  v.  Prosser  (c).  [Cresswelly  J. 
— Your  argument  seems  to  assume,  that  the  defendant  has 
actually  appeared  by  the  wrong  name ;  whereas  the  ground 
on  which  the  present  motion  proceeds  is,  that  no  appear- 
ance at  all  has  been  entered.     Williams^  J. — The  case  of 
JoTies  V.   Eldridge  (d)  seems   an   authority  against  you.] 
That  case  is  distinguishable  from  the  present,  as  that  was 
an  application  to  set  aside  the  service  of  the  writ.     [Wilder 
C.  J. — The  case  of  Jones  v.  Eldridge  appears  in  point,  and, 
in  the  absence  of  any  authority  overruling  that  decision, 
the  Court  feels  inclined  to  act  on  it  We  think  the  affidavits 
are  properly  entided.]     Then  the  Judge's  order  for  setting 
aside  the  appearance  could  not  be  available  for  the  plaintiff 
as  against  the  defendant,  until  it  had  been  served.     Until 
then,  the  appearance  must  be  considered  as  remaining  on 
the  record.     The  universal  rule  was,  that  no  order  could 
affect  the  opposite  party  until  it  was  served.  This  appeared 
from  the  cases  of  Kenney  v.  HiUchinson  (e) ;  Normanby  v. 
Jones  (/) ;  Wilson  v.  Hunt  (y), 

(fl)  7  Dowl.  393 ;  S.  C.  6  M.  4  Scott,  N.  R.  761 ;  1  Dowl.  710, 

&  W.  31.  N.  S. 

(b)  3  Dowl.  648.  (e)  6  M.  &  W.   134 ;  S.  C.  8 

(c)  AtUe,  vol.  3,  p.  491 ;  S.  C.  Dowl.  I7l. 
15  M.  &  W.  151.  (/)  Ante,  vol.  3,  p.  143. 

(d)  4  M.  &  G.  266  ;    S.  C.         (^)  1  Chitt.  647. 
VOL.   IT.  O  O  O  D.   &  L. 
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' V ' 

Bblchea 

«. 
OOODE&ED. 


Wdtwn  and  Archbold  were  then  heard  upon  the  other 
matters  contained  in  the  affidavits. 

ChanneU^  Seijt,  supported  the  rule. 


Wilde,  C.  J. — ^1  perfectly  agree  that  it  is  a  rule  with 
respect  to  Judge's  orders  that  they  are  of  no  avdl  until 
they  are  served.  Consequently,  the  pl^dff  in  the  present 
case  could  not  derive  any  advantage  from  the  order  of  the 
learned  Judge,  until  it  was  served  on  the  opposite  party. 
On  the  other  facts  in  the  case,  however,  1  think  the  present 
rule  should  be  discharged,  but  in  doing  so  I  in  no  way 
interfere  with  the  principle  which  I  have  stated. 

CoLTJiAN,  J.,  Cresswell,  J.,  WiLUABis,  J.^  coDcurred. 

Rule  absolute. 


In  an  action 
of  trespass, 
the  cause  of 
action  alleged 
was  driving 


BowTER  V.  Cook. 

"EACOCK  shewed  cause  against  a  rule  obtained  by 
Rosey  calling  on  the  defendant  to  shew  cause  why  a  sug- 
gestion should  not  be  entered  on  the  roll,  stating  that  the 

stakes  into  the    action  was  brought  for  a  trespass  to  land,  in  respect  of 

plaintiff's  land.       ,.,  .  ^  ,j  .,,  - 

The  defendant  which  notice  not  to  trespass  had  previously  been  given  to 

JJjQrt,  id"       ^^  defendant  on  behalf  of  the  plaintiff,  pursuant  to  the 

*^intiff  a^**      3  &  4  Vict  c.  24,  s.  3.     It  was  an  action  of  trespass  for 

ccptcdand        breaking  and  entering  the  plaintiff's  close,  and  keeping 
discontinued.  .  ,  i  t      i  i  •  • 

The  defendant  Certain  Stakes  and  earth  there,  and  causmg  certain  water 

fht^^a^d  *^  fl^^  o"  ^^^  sa^d  close.     The  defendant  pleaded,  firet, 

a  notice  in  not  guilty ;  secondly,  a  traverse  of  the  plaintiff's  ownership 

scrred  on  him,  of  the  close ;  and  thirdly,  leave  and  license. 

statinff  that  if 

he  did  not 

remove  them,  a  second  action  would  be  brought   The  defendant,  howerer,  oontinnod  the  stakes 

in  the  plaintiff's  land,  and  a  second  action  was  accordingly  brought.  The  jury  g^ve  less  than  40f. 

damages ;  and  it  was  hdd  that  the  continuance  of  the  stakes  in  the  plaintiff's  land  was  a  trespass 

after  notice,  within  the  3  &  4  Vict  c.  24,  s.  3,  and  that,  therefore,  the  plaintiff  was  entitled  to 

full  costs. 

Held  also,  that  in  order  to  obtain  them,  the  plaintiff's  proper  course  was  to  apply  to  enter  a 
suggestion,  and  not  for  tbo  Judge's  certificate. 
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The  cause  was  tried  before  Parke,  B.,  at  the  Summer        1847. 
Assizes  for  the  county  of  Hertford,  and  the  jury  found  tlie       Bowyer 
verdict  in  favour  of  the  plaintiff,  with  damages  20*.     An  *• 

application  was  then  made  on  behalf  of  the  plaintiff,  under 
the  3  &  4  Vict.  c.  24,  s.  2,  for  the  learned  Judge's  cer- 
tificate, either  that  the  action  was  brought  to  try  a  right, 
or  that  the  trespass  was  wilful  and  malicious.  His  Lord- 
ship, however,  refused  to  grant  his  certificate  on  either 
ground;  the  present  rule  was  accordingly  obtained  to  enter 
a  suggestion  upon  the  roll.  At  the  trial,  it  appeared  that 
the  trespass  of  which  the  plaintiff  complained  was  the  con- 
tinuance in  his  land  of  certain  stakes  and  stumps  which 
the  defendant  had  driven  there,  the  effect  of  which  was  to 
divert  from  its  channel  a  stream  of  water,  which  was  thence 
caused  to  flow  upon  the  plaintifTs  land.  It  was  now  shewn 
by  affidavit  that  the  trespass,  which  was  the  subject  of  the 
present  action,  had  formed  the  ground  of  a  previous  action, 
when  the  defendant  paid  40;?.  into  Court,  That  sum,  the 
plaintiff  had  taken  out  and  discontinued.  No  additional 
act  of  trespass  had  been  committed  by  the  defendant,  but 
he  had  continued  the  stakes  and  stumps  in  the  same  state 
as  when  the  first  action  was  brought.  After  the  discon- 
tinuance, the  plaintifl^s  attorneys  perceiving  the  course 
pursued  by  the  defendant,  wrote  a  letter  to  him  in  these 
terms : — 

"  Hemel  Hempstead,  August  8,  1845. 
Sir, 

We  are  directed  by  Mr.  Bowyer  to  give  you  notice,  that 
unless  you  divert  the  course  of  the  water,  so  as  to  prevent 
its  flowing  over  his  land  and  ditch,  and  restore  the  ditch 
to  its  former  state,  and  remove  the  earth,  stumps,  stakes, 
and  other  encroachments  on  his  land  and  fence,  in  the 
parish  of  Ippolitts,  in  such  a  manner  as  shall  be  satisfactory 
to  him,  a  further  action  will  be  brought  against  you  previous 
to  Michaelmas  Term. 

(Signed)  "  Smith  and  Grover," 

"  Mr,  John  Cook." 

Q  G  G  2 
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Notwithstanding  the  receipt  of  this  notice,  the  defendant 
permitted  the  stakes  and  stumps  to  continue  in  the  plain- 
tiff's land.  The  present  action  was  then  brought.  The 
first  question  then  was,  whether  the  form  of  application 
adopted  by  the  plaintiff  was  his  proper  course.  Some 
diflBculty  arose  in  construing  the  act  of  Parliament  The 
first  section  repealed  the  43  Eliz.  c.  6,  as  well  as  the 
22  &  23  Car.  2,  c.  9 ;  the  former  so  far  as  it  related  to 
actions  of  trespass,  or  trespass  on  the  case,  and  the  latter  so 
far  as  it  related  to  costs  in  personal  actions.  Then  by  sect  2 
it  was  provided,  that  if  the  plaintiff  in  any  action  of  trespass, 
or  trespass  on  the  case  recovered  less  damages  than  40«., 
the  plaintiff  should  not  be  entitled  to  recover  any  costs 
whatever,  unless  the  Judge,  *^  before  whom  such  verdict 
shall  be  obtained,  shall  immediately  afterwards  certify  on 
the  back  of  the  record,"  **  that  the  action  was  really  brought 
to  try  a  right,  besides  the  mere  right  to  recover  damages 
for  the  trespass  or  grievance  for  which  the  action  shall  have 
been  brought,  or  that  the  trespass  or  grievance  in  respect 
of  which  the  action  was  brought  was  wilful  and  malicious." 
The  learned  Judge  who  tried  the  cause  having  refused  to 
give  the  certificate  contemplated  by  this  section,  the  plaintiff 
was,  by  the  operation  of  that  section,  deprived  of  his  right 
to  costs.  Then,  in  the  thinl  section  a  proviso  was  intro- 
duced, ^^  that  nothing  herein  contained  shall  extend  to  or 
be  construed  to  extend  to  deprive  any  plaintiffs  of  costs  in 
any  action  or  actions  brought  for  a  trespass  or  trespasses 
over  any  lands,  commons,  wastes,  closes,  woods,  plantations, 
or  enclosures,  or  for  entering  into  any  dwellings,  outbuildings, 
or  premises  in  respect  of  which  any  notice  not  to  trespass 
thereon  or  therein  shall  have  been  previously  served,  by  or 
on  behalf  of  the  owner  or  occupier  of  the  land  trespassed 
over,  upon  or  lefl  at  the  last  reputed  or  known  place  of 
abode  of  the  defendant  or  defendants  in  such  action  or 
actions."  This  proviso,  it  was  contended,  on  the  part  of 
the  plaintiff,  took  the  case  out  of  the  operation  of  the 
second  section ;  and,  consequently,  that  it  was  competent 


9, 
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to  him  to  apply  to  enter  a  suggestion;  as,  without  it,  he  1847. 
might  be  deprived  of  his  costs  altogether.  In  Sherwin  v.  ^""^^Hf^ 
SwinddU{a)j  which  was  an  application  to  set  aside  a  Judge's 
certificate  granted  under  sect  2,  Parkey  B.,  in  speaking  of 
sect  3,  observed,  «  very  probably  the  object  of  the  framer 
of  that  clause  was  that  which  has  been  stated  by  my  Lord, 
namely,  to  prevent  the  fourth  section  of  the  8  &  9  Wm.  3, 
c.  11,  from  being  inoperative.  But,  if  so,  the  clause  is  not 
happily  expressed,  for  it  applies  only  to  one  case  provided 
for  by  the  statute  of  Wra.  3,  namely,  that  of  a  written 
notice  served  upon  or  left  at  the  last  reputed  or  known 
place  of  abode  of  the  defendant,  leaving  unaffected  the  case 
of  a  verbal  notice,  or  of  a  notice  posted  up  upon  the  land. 
There  is  some  difficulty  in  putting  a  construction  upon  this 
section.  One  interpretation  of  it  may  be,  that,  wherever 
a  notice  in  writing  has  been  given,  the  plaintiff  shall  be 
entitled  to  full  costs  without  any  certificate,  although  the 
amount  of  damages  be  less  than  40«. ;  but,  if  so,  unless  the 
&ct  of  the  notice  appeared  on  the  face  of  the  declaration, 
it  would  seem  that  there  must  be  a  suggestion  on  the  record 
for  that  purpose,  which,  according  to  the  recent  decision  of 
this  Court,  the  defendant  would  be  at  liberty  to  traverse. 
Or  the  meaning  may  be,  that  it  shall  be  imperative  on  the 
Judge  to  certify  where  a  written  notice  has  been  given, 
whereas  in  other  cases  it  is  discretionary.  Probably,  in 
order  to  avoid  the  inconvenience  of  the  former  decisions, 
the  latter  is  the  true  construction,  but,  without  deciding 
that  point,  it  is  enough  to  say  that  the  statute  of  Victoria 
leaves  the  statute  of  Wm.  3  wholly  untouched,  except  in 
the  particular  case  mentioned  in  tlie  third  section,  namely, 
of  a  trespass  committed  after  a  written  notice ;  and,  there- 
fore, that  I  was  fully  authorized  by  the  statute  of  Wm.  3, 
and  that  of  Victoria  taken  together,  to  grant  this  certificate." 
Assuming,  however,  that  the  present  was  the  proper  form 
of  application,  a  question  arose  whether  the  notice  contained 

(a)  12  M.  &  W.  783,  790;  S.  C.  anie,  vol.  1,  p.  999. 


820  CASES  azf  points  op  practice,  c.  p. 

1847.        in  the  letter  firom  the  plaiDtiflTs  attorneyB  was  properiy  a 

^^^^JJ^^     "notice  not  to  trespass."    That  it  could  hardly  be  con- 

V.  sidered  to  be,  as  it  was  merely  an  intimation  that  if  he  did 

Cook. 

not  abate  what  had  originally  constituted  the  cause  of  action 

in  the  original  suit,  an  action  would  be  brought  for  its 

continuance.     No  doubt  it  must  be  assumed,  that  driving 

the  stakes  and  stumps  into  the  plaintiff's  land  originally 

constituted  trespass.     [fVilde,  C.  J. — A  continuance  of  the 

stakes  in  the  plaintiff's  land  constitutes  a  trespass.   A  notice 

to  remove  the  stakes  is  a  notice  not  to  continue  it.     Then 

continuing  after  that,  is  a  trespass  after  notice.     Supposing 

the  Judge  to  refuse  to  certify  that  the  trespass  was  wiliul 

and  malicious,  the  plaintiff  would  be  without  remedy  as 

the  record  now  stands,  unless  he  could  be  permitted  to 

enter  a  suggestion.     The  case  of  Holmes  v.   Wilson  and 

Others  (a),  was  similar  to  the  present     That  was  an  action 

of  trespass  for  wrongfully  continuing  a  building  on  the 

plaintiff's  land,  for  the  erection  of  which  the  plaintiff  had 

already  recovered  compensation;  and  it  was  there  held, 

that  a  recovery,  with  satis&ction,  for  erecting  it,  did  not 

operate  as  a  purchase  of  the  right  to  continue  such  erection. 

Williams^  J. — The  case  of  Hudson  v.  Nicholson  (b)  is  an 

authority  to  shew  that  the  continuance  of  the  stakes  was  a 

trespass.]     In  the  case  of  Dctw  v.  Hole  {c\  the  Court  of 

Queen's  Bench  directed  the  Master's  decision  to  be  set 

aside,  he  having  allowed  the  plaintiff  his  full  costs  in  an 

action  of  trespass,  wherein  the  plaintiff  had  recovered  less 

than  40^.,  notice  not  to  trespass  having  been  given  to  the 

defendant.     There,  no  suggestion  had  been  entered,  and 

the  learned  Judge  had  refused  to  grant  his  certificate  that 

the  trespass  was  wilful  and  malicious.     [Wilde,  C.  J. — In 

that  case,  the  Master  had  improperly  allowed  the  plaintiff 

his  full  costs;  as  the  plaintiff  had  not  shewn,  either  by 

certificate  or  suggestion,  that   he  was  entitled   to  them. 


(a)  10  A.  &  E.  503.  (c)  15  Law  Jour.  N.  S.,  Q.  B.  32. 

(6)  5  M.  &  W.  437. 
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Here,  the  quesdon  is,  whether  the  proper  course  is  not  for        1847. 
the  plaintiff  to  entitle  himself  to  them  by  a  suggestion.       n^^f^^ 
I  know  of  no  other  mode.] 


Base,  in  support  of  the  rule,  was  stopped  by  the  Court 

Wilde,  (/.  J.— The  Court  think  that  this  rule  ought  to 
be  made  absolute.  By  the  22  &  23  Car.  2,  c.  9,  it  is  pro- 
vided, that  in  all  actions  of  trespass,  if  the  plaintiff  recovers 
a  less  sum  than  forty  shillings,  unless  the  Judge  certifies 
certain  matters  the  plaintiff  shall  recover  no  more  costs  than 
damages.  That  was  the  whole  law  as  to  this  subject,  with 
reference  to  trespasses  on  land.  Then  by  the  8  &  9  Wm.  3, 
c.  11,  costs  were  restored,  in  certain  cases,  to  plaintifis 
where  the  statute  of  Charles  had  taken  away  costs. 
By  sect  4  of  that  statute,  it  was  enacted  that  in  all 
actions  of  trespass,  where  at  the  trial  it  appeared,  and 
was  certified  by  the  Judge  under  his  hand  on  the  back 
of  the  record,  that  the  trespass  upon  which  the  defendant 
was  found  guilty,  was  wilful  and  malicious,  the  plaintiff 
should  be  entitled  to  full  costs.  The  effect  of  thb  provision 
was  to  give  costs  and  not  to  take  them  away;  and  the 
object  evidently  intended  was  to  qualify  the  provisions  of 
the  statute  of  Charles.  If,  therefore,  the  statute  of  Charles 
was  repealed,  the  statute  of  William  became  nugatory.  But 
the  statute  of  the  3  &  4  Vict  c.  24,  s.  1,  did  repeal  the 
statute  of  Charles  so  far  as  it  related  to  a  case  of  this 
description.  Then  how  stands  the  law  ?  The  plaintiff  in 
an  action  of  trespass  in  such  a  case  is  entitled  to  costs.  It 
is  true,  the  statute  of  William  gives  costs  in  certain  cases, 
but  that  provision  was  in  order  to  modify  the  statute  which 
took  them  away.  To  make  the  statute  take  away  the  costs 
from  the  plaintiff  would  be  quite  contrary  to  the  intention 
of  the  Legislature.  Then  comes  the  3  &  4  Vict  c.  24, 
which,  after  taking  away  the  plaintiff's  costs,  except  under 
certain  circumstances,  introduces  a  proviso  in  section  3,  by 
which  it  is  enacted,  '^  that  nothing  herein  contained  shall 


Cook. 
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1847.  extend  to  or  be  construed  to  extend  to  depriye  any  plaintifis 
of  costs  in  any  action  or  actions  brought  for  a  trespass  or 
trespasses  over  any  lands,"  "  in  respect  of  which  any  notice 
not  to  trespass  thereon  or  therein  shall  have  been  previously 
served,  by  or  on  behalf  of  the  owner  or  occupier  of  the  land 
trespassed  over.*'  If  we  incorporate  that  proviso  vrith  the 
previous  section,  the  present  will  appear  to  be  a  case  in 
which  it  was  not  intended  by  the  Legislature  that  the 
plaintiff  should  be  deprived  of  his  costs.  It  is  true  that  in 
Daw  V.  Hole  (a),  the  Court  held  that  the  plaintiff,  not 
having  a  certificate  of  the  Judge  who  tried  the  cause, 
and  there  being  nothing  on  the  record  to  shew  his  right, 
was  not  entitled  to  his  costs.  There,  however,  it  does  not 
appear  that  the  attention  of  the  Court  was  drawn  to  the 
effect  of  the  statute  of  William  3  on  the  statute  of  Charles; 
but  merely  to  the  effect  of  the  former  statute,  in  connection 
with  the  3  &  4  Vict,  which  repealed  the  statute  taking 
away  the  plaintiff's  costs.  It  seems  to  me,  therefore,  that 
the  plaintiff  is  entitled  to  his  costs  as  a  matter  of  right,  if 
the  trespass  has  been  committed  after  notice  given  not  to 
trespass.  Then  the  question  is,  whether  the  trespass  was 
committed  after  notice.  The  continuance  of  the  stakes  is 
a  new  trespass.  If  there  was  a  new  trespass,  was  it  after 
notice?  I  think  it  was.  The  owner  of  the  land  says, 
"  You  have  put  stakes  into  my  land,  and  if  you  do  not 
remove  them  I  vnll  bring  an  action  against  you."  The 
question  is,  whether  that  was  a  notice  not  to  trespass?  I 
think  it  clearly  was.  Then  the  trespass  being  committed 
after  notice,  in  what  way  is  the  plaintiff  to  entitle  himself  to 
costs.  He  could  not  be  deprived  of  them,  in  consequence 
of  the  Judge  refusing  to  grant  his  certificate ;  for,  by  the 
words  of  the  statute  the  right  to  costs  does  not  depend  upon 
the  certificate,  but  whether  a  notice  has  been  given.  Then, 
the  record  which  ought  to  shew  his  right  to  costs  is  silent 
as  to  the  notice.  How  then,  is  it  to  be  put  on  the  record  ? 
The  defendant  has  a  right  to  dispute  his  claim  to  costs. 
(a)  15  Law  Jour.  N.  S.  Q.  B.  32. 
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But  in  what  mode  can  the  plain tifPs  claim  to  costs  and  the  1847. 
defendant's  right  to  dispute  that  claim  be  raised,  except  by  bowybii 
a  suggestion?    None.     It  appears  to  me,  therefore,  that  »• 

the  justice  of  the  case  will  be  in  every  way  satisfied  by 
entering  a  suggestion,  and,  therefore,  that  the  present  rule 
ought  to  be  made  absolute. 

CoLTMAN,  J. — It  seems  to  me  that  the  case  of  Sherwin  v. 
StmndaU  (a)  is  not  in  point,  as  that  was  only  a  decision, 
that  the  Judge  trying  the  cause  had  power  to  certify.  Then 
as  to  the  case  of  Daw  v.  Hoky  that  was  a  mere  question 
whether  the  Master  had  power  to  tax  the  plaintiff  his  full 
costs,  the  Judge  having  refused  his  certificate.  There,  no 
su^estion  was  entered  on  the  record,  and,  consequently, 
there  was  nothing  to  authorize  the  Master  to  tax  the  plain- 
tiff's costs;  but  the  question  as  to  entering  a  suggestion 
was  not  considered.  That  case,  therefore,  does  not  conflict 
with  the  opinion  which  the  Court  has  formed.  It  appears 
to  me  that  there  is  no  other  mode  of  securing  the  plaintiff's 
right  to  costs  than  by  entering  a  suggestion. 

Cresswell,  J. — I  agree  with  the  rest  of  the  Court  that 
this  is  a  very  plain  case.  The  plaintiff  is  prima  facie 
entitled  to  his  costs.  He  is  entitled  to  them  unless  the 
defendant  shews  some  statute  which  takes  them  away  from 
him.  The  only  statute  on  the  point  now  is  the  3  &  4  Vict 
c.  24.  That  statute  does  not  take  them  away  fix)m  him,  if 
there  has  been  a  notice  served  on  the  defendant  before  the 
trespass,  which  is  the  subject  of  the  action,  was  committed. 
If,  therefore,  notice  has  been  given,  the  plaintiff  is  entitled 
to  his  costs.  But  how  is  that  fact  to  be  ascertained  ?  It 
might  appear  at  the  trial,  or  it  might  not;  but  if  it  did 
not  appear,  how  is  the  &ct  to  be  ascertained?  That  can 
only  properly  be  done  by  means  of  a  suggestion. 

Williams,  J. — ^If  the  &ct  of  the  notice  appeared  at  the 
(a)  12  M.  8c  W.  783  ;  S.  G.  ante,  vol.  1,  p.  999. 
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trial,  the  Judge  might  be  induced  on  that  ground  to  grant 
his  certificate  in  pursuance  of  section  2 ;  but  it  seems  to  me 
more  convenient,  that  we  should  hold  the  proper  course  to 
be  to  enter  a  suggestion,  than  that  the  Judge  should  be 
required  to  grant  his  certificate. 

Rule  absolute. 


Debt. 


Webb  v.  Hubbell. 

Id  a  plea  of       l^EBT.     The  declaration  contained  two  counts,  the  first 
mentmAe    "  for  Gjoods  sold  and  delivered,  the  second  on  an  account 

alleged  that 
a  plaint  had 
bc^  levied 
affainst  the 
plaintiff  in 


The  defendant  pleaded  as  to  672.  10^.,  parcel,  &c., 
that  the  plaintiff  ought  not  further  to  maintain  his  aforesaid 
action  thereof  against  him,  because  he  says,  that  the  ci^  of 
London  now  is,  and  immemoriallj  has  been  an  ancient  city; 
Ma^*i?Court  *"^^  ^^^^  there  is,  and  immemorially  has  been  a  custom 
therein,  that  if  any  person  affirms  or  hath  affirmed  a  plaint 
in  debt,  in  the  Court  of  her  present  Majesty,  or  her  prede- 
cessors, kings  or  queens  of  England,  held  or  to  be  holden 
before  the  mayor  and  aldermen  of  the  said  city,  for  the  time 
being,  in  the  chamber  of  the  Guildhall  of  the  said  city, 
within  the  said  city,  according  to  the  custom  of  the  said 
city,  and  upon  such  plaint  it  be  or  hath  been  commanded 
by  the  Court  to  any  of  the  serjeants-at-mace  and  ministers 
of  the  said  Court  to  summon  such  person  named  defendant 


before  the 
commence- 
ment of  the 
■ait,  but  there 
was  no  alle- 
^tion  of 
issuing  a  scire 
facias  to  warn 
the  defendant, 
who  was  the 
atleged  gar- 
nishee,proviou8 
to  the  com- 
mencement of 
the  suit,  the 

plea  sufficient!   ^"  ^"^^  plaint,  to  appear  in  the  same  Court,  to  answer  the 

Where,         plaintifi"  in  such  plaint,  and  if  it  is  or  has  been  certified  and 

returned  by  such  seijeant-at-mace  and  minister  of  the  Court 

that  the  defendant  in  such  plaint  has  or  had  nothing  within 

the  said  city,  or  the  liberties  thereof,  whereby  he  can  or  could 

be  summoned,  nor  is  nor  was  to  be  found  within  the  said 

city,  and  such  defendant  at  that  Court  being  solemnly  called, 
i- 

menced 

previous  to  the  action :  HeU,  that  it  might  bo  pleaded  to  the  further  maintenance  of  the  action. 
In  such  a  pica,  if  the  custom  as  stated  docs  not  allc^  any  precept  to  the  seijeaat-at-mace  to 
warn  the  defendant  to  bo  necessary,  and  the  custom  is  not  traversed,  an  averment  of  such  a 
precept  need  not  be  introduced. 


action,  a 
foreign  at- 
tachment in 
the  Lord 
Mayor's  Court 
is  executed, 
but  which 
latter  suit  had 
been  com- 
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makes,  or  has  made  default,  and  in  the  same  Court  it  is  or       1847. 

has  been  alleged  by  the  plaintiff  in  the  pl^nt,  that  any  other    ^"y^Q^ 

person  owes  or  has  owed  to  any  such  defendant  any  sum 

of  money  amounting  to  the  debt  in  such  plaint  specified,  or 

any  part  thereof,  then  at  the  petition  of  such  plaintiff  made 

to  the  same  Court  for  process,  according  to  the  custom  of 

the  said  city,  that  is  to  say,  that  such  person  so  owing  or 

having  owed  such  debt  as  aforesaid,  being  found  within  the 

jurisdiction  of  the  said  Court,  may  or  might  be  warned  by 

the  said  serjeant-at-mace  or  minister  of  the  said  Court,  not 

to  part  with  such  debt  or  sum  of  money  so  being  in  his 

hands  and  custody  without  license  of  the  said  Court,  but  the 

same  in  his  hands  and  custody  keep,   so  that   the  said 

defendant  might  be  attached  thereby,  that  he  might  appear 

in  the  same  Court  to  answer  the  said  plaintiff  in  the  plea  in 

such  plaint  specified,  it  is  and  has  been  commanded  by  the 

Court  to  one  of  the  seijeants-at-mace  and  a  minister  of  the 

Court,  to  attach  such  defendant  in  such  plaint  by  such  sum 

of  money  so  being  in  the  hands  or  custody  of  such  other 

person,  according  to  the  said  custom,  so  that  such  defendant 

might  appear  at  the  then  next  Court  to  be  holden  before 

the   said   mayor    and  aldermen,  in  the   chamber  of  the 

Guildhall,  to  answer  the  plaintiff  in  the  plea  in  such  plaint 

specified,  and  then  if  such  seijeant-at-mace  and  minister  of 

the  Court  return  and  certify  to  such  Court,  such  defendant 

to  be  attached  according  to  the  said  custom,  by  such  sum  of 

money  so  being  in  the  hands  or  custody  of  such  other  person 

to  be  defended  and  kept,  so  that  such  defendant  in  such 

plaint  named  might  appear  at  the  same  or  the  then  next 

Court  holden,  or  to  be  holden  to  answer  such  plaintiff  in  the 

plea  in  such  plaint  specified ;  and  if  the  defendant  at  that  and 

three  other  Courts  then  next  severally  holden,  or  to  be  holden 

before  the  mayor  and  aldermen  of  the  said  city,  in  the 

chamber  of  the  Guildhall  of  the  said  city,  being  solemnly 

called  does  not  appear,  but  makes  default,  and  such  four 

defaults,  according  to  the  custom  of  the  said  city,  are  recorded 

against  such  defendant  at  such  four^  Courts  after  such  at- 
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1847.  tachment  made,  aod  if  such  plaintiff  in  such  plaint  named 
at  every  of  such  four  Courts,  in  his  own  person  or  by  his 
attorney  appear  and  ofier  himself  against  such  defendant  in 
the  plea  in  such  plaint  specified^  according  to  the  custom  of 
the  said  city ;  then,  at  the  last  of  the  said  four  Courts,  or  at 
any  Court  holden  or  to  be  holden  after  such  four  de&ults 
recorded  at  the  petition  of  such  plaintiff  in  such  plaint 
named  made  to  the  Court,  it  is  and  has  been  used  for  the 
Court  to  command  such  or  any  other  serjeant-at-mace  and 
minister  of  the  Court  to  warn  such  other  person  so  being 
found  within  the  said  city,  according  to  the  custom  of  the 
said  city,  to  be  and  appear  at  any  Court  afterwards  to  be 
holden  before  the  mayor  and  aldermen  of  the  said  city,  to 
shew  if  any  thing  he  has  or  knows  to  say  for  himself  why 
such  plaintiff  in  such  plaint  ought  not  to  have  execution  of 
such  sum  so  attached  as  aforesaid,  and  if  at  such  Court  such 
seijeant-at-mace  return  and  certify  such  other  person,  in 
whose  hands  such  sum  of  money  is  or  has  been  attached,  to 
be  warned  according  to  such  custom,  to  be  and  appear  in 
the  same  Court  to  shew  such  cause,  and  if  such  person  so 
warned,  being  solemnly  called  at  such  Court,  do  not  appear 
or  has  not  appeared,  but  makes  or  has  made  default,  then 
it  is,  and  from  time  immemorial  it  has  been  used  and 
accustomed  for  such  Court  to  award  such  plaintiff  to  have 
execution  of  such  sum  so  attached,  to  satisfy  such  plaintiff 
the  debt  in  such  plaint  specified,  or  so  much  thereof  as  such 
sum  so  attached  extends  or  has  extended  to  satisfy,  by 
sufficient  pledges  to  be  found  and  given  by  such  plaintiff  in 
such  plaint  named  in  the  same  Court,  according  to  such 
custom,  to  restore  to  such  defendant  such  sum  of  money  so 
attached,  if  such  defendant  within  a  year  and  a  day  thence 
next  ensuing,  come  or  has  come  into  the  Court  so  holden, 
and  disproves  or  avoids  or  has  disproved  or  avoided,  such 
debt  in  such  plaint  mentioned,  according  to  the  custom  of 
the  said  city ;  and  that  after  such  pledges  found,  and  exe- 
cution had  of  such  sum  so  in  the  hands  and  custody  of  such 
other  person  attached  and  defended  by  the  plaintiff  in  such 
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plaint  named,  such  other  person,  in  whose  hands  or  eus-  1847. 
tody  such  sum  is  or  has  been  attached,  is  or  has  been  dis-  Wkbb 
charged  against  such  defendant  of  the  sum  so  attached  and  „  *** , 
had  in  execution,  and  such  defendant  in  such  plaint  named 
is  or  has  been  discharged  against  the  same  plaintiff  of  so 
much  of  his  debt  in  such  plaint  demanded  by  such  plaintiff, 
so  long  as  such  judgment  and  execution  remains  in  force 
and  effect  not  revoked  or  disproved  by  such  defendant ;  and 
if  such  sum  of  money  so  attached  and  defended  and  had  in 
execution  amount  not  nor  has  amounted  in  the  whole  to  the 
sum  of  the  debt  in  and  by  the  said  plaint  demanded  by  such 
plaintiff  against  such  defendant,  then  such  plaintiff,  by  the 
custom  of  the  said  Court,  is  and  firom  time  immemorial  has 
been  used  and  accustomed  to  have  process  against  such 
defendant  according  to  such  custom,  for  the  residue  of  his 
debt  by  him  in  such  plaint  demanded,  and  the  now  defendant 
further  says,  that  the  said  custom,  and  all  other  customs  of 
the  said  city  obtained  and  used  in  the  said  city  during  all 
the  time  aforesaid,  were,  by  authority  of  a  Parliament  holden 
in  the  seventh  year  of  the  reign  of  his  Majes^  Richard  the 
Second,  late  king  of  England,  ratiBed  and  confirmed  to  the 
then  mayor  and  commonalty  of  the  said  city  and  their 
successors.  And  the  defendant  in  this  suit  further  says, 
that  Charles  Barnard,  before  the  commencement  of  this 
action  of  the  plaintiff  in  this  suit,  against  the  defendant  in 
this  suit,  to  wit,  on  the  29th  day  of  April,  1846,  in  his  own 
proper  person,  came  into  the  Court  of  our  Sovereign  Lady 
the  Queen,  then  before  the  mayor  and  aldermen  of  the  said 
city  of  London,  in  the  chamber  of  the  Guildhall  of  and 
within  the  said  city,  according  to  such  custom,  the  said 
chamber  then  and  still  being  in  and  parcel  of  the  said  Guild* 
hall,  and  then  and  there  affirmed  a  certain  plaint  against  the 
now  plaintiff  George  Webb,  in  a  plea  of  debt,  upon  demand  of 
ISOL  of  lawful  money  of  Great  Britain,  and  the  same  Charles 
Barnard  then,  in  the  same  Court,  according  to  such  custom, 
found  pledges  to  prosecute  such  suit,  to  wit,  John  Doe,  and 
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1847.  Richard  Roe,  and  thai  and  there  appointed  in  his  stead 

^"^fi^^  John  Carter,  his  attorney,  against  the  said  now  plaintiff,  in 

^'  the  plea  of  the  said  plaint,  according  to  snch  costom,  and  it 


I  granted  to  him,  &a,  whereupon,  at  the  petition  of  the 
said  Charles  Barnard,  then  and  there  made  to  such  Court, 
by  his  said  attorney,  and  by  virtue  of  such  plaint,  it  was 
then  and  there  commanded  by  the  said  Court  to  Charies 
Sewell,  then  being  one  of  the  serjeants-at-mace  of  such 
Court,  that  he,  according  to  such  custom,  should  summon, 
by  good  summoners,  the  plaintiff  in  this  suit  to  appear  at 
the  same  (^onrt  so  holden  before  the  mayor  and  aldermen  of 
the  said  city,  in  the  chamber  of  the  Gruildhall  of  the  said 
city,  to  answer  the  said  Charles  Barnard,  in  the  plea  in  such 
plaint  specified,  and  that  the  said  Charles  Sewell  should 
return  and  certify  what  he  should  do  by  virtue  of  the  said 
precept,  and  afterwards,  at  the  same  Court,  the  said  Charles 
Sewell,  according  to  such  custom,  returned  and  certified  to 
the  same  Court  that  the  plaintiff  in  this  suit  had  nothing 
within  the  said  city  or  the  liberties  thereof,  whereby  he 
could  be  summoned,  nor  was  he  to  be  found  within  the 
same,  and  thereupon  the  now  plaintiff  was  then  and  there 
at  the  same  Court  solemnly  called  and  did  not  appear,  bat 
made  default,  and  thereupon,  afterwards,  and  before  the 
commencement  of  this  action,  to  wit,  on  the  day  and  year 
last  mentioned,  at  the  same  Court,  it  was  alleged  by  the 
said  Charles  Barnard,  by  his  said  attorney,  that  the  said 
Charles  John  Hurrell,  the  now  defendant,  owed  to  the  now 
plaintiff  67/.  lOs.  in  monies  numbered,  as  the  proper  monies 
of  the  now  plaintiff,  and  then  detained  the  same  in  his  hands 
and  custody ;  and  the  now  defendant  fiirther  says,  that  he, 
the  now  defendant,  at  the  time  when  it  was  by  the  said 
Charles  Barnard,  by  bis  said  attorney  so  alleged  as  last 
aforesaid,  was,  and  was  found  within  the  said  city,  and 
within  the  jurisdiction  of  the  same  Court;  and  thereupon 
the  said  Charles  Barnard,  by  his  attorney  then  and  there 
prayed  process,  according   to  such  custom,  to  attach  the 
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now  plaintiflF,  by  the  said  67 L  10*.,  so  being  in  the  hands        1847. 
and  custody  of  the  now  defendant,  so  that  the  now  plaintiff    '""^J^^^^T^ 
might  appear  at  the  next  such  Court  to  be  held  before  the  «• 

mayor  and  aldermen  of  the  said  city,  in  the  chamber  of  the 
Guildhall,  of  and  in  the  same  city,  to  answer  the  said 
Charles  Barnard,  in  the  plea  in  such  plaint  specified ;  where- 
upon, at  his  said  petition,  it  was  then  and  there  commanded 
by  such  Court,  before  the  commencement  of  this  action,  to 
the  said  serjeant-at-mace  and  minister  of  the  said  Court, 
that  he,  according  to  such  custom,  should  attach  the  now 
plaintiff  by  the  said  67/.  10*.,  so  being  in  the  hands  and 
custody  of  the  now  defendant  as  aforesaid,  and  the  same  in 
his  hands  and  custody  defend  and  keep  according  to  such 
custom,  so  that  the  now  plaintiff  might  appear  at  the  then 
next  such  Court  to  be  holden  before  the  said  mayor  and 
aldermen  of  the  said  city,  in  the  Guildhall  of  the  said  city, 
to  wit,  on  Saturday,  the  2nd  of  May,  then  next,  according 
to  such  custom,  to  answer  the  said  Charles  Barnard  in  the 
plea  in  the  said  plaint  specified,  and  that  the  said  seijeant- 
at-mace  and  minister  of  the  said  Court,  should  then  return 
and  certify  to  such  Court  what  he  should  do  by  virtue  of 
that  precept,  and  the  same  day  was  given  to  the  said 
Charles  Barnard ;  and  the  now  defendant  further  says,  that 
afterwards  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  day  and  year  last  aforesaid,  he,  the  now  de- 
fendant, being  then  found  within  the  said  city,  and  within 
the  jurisdiction  of  the  said  Court,  was  then  and  there  duly 
warned,  according  to  the  said  custom,  by  the  said  serjeant- 
at-mace,  and  minister  of  the  said  Court,  not  to  part  with 
the  said  sum  of  67L  lOs,  without  the  license  of  the  said 
Court,  but  the  same  in  his  hands  and  his  custody  safely  to 
keep,  so  that  the  now  plaintiff  might  be  attached  thereby, 
that  he  might  appear  at  the  said  then  next  Court,  to  answer 
the  said  Charles  Barnard  in  the  plea  in  the  said  plaint 
specified,  and  thereby  the  said  serjeant-at-mace  duly  at- 
tached the  now  plaintiff  by  the  s^d  sum  of  61L  10*.,  and 
that  afterwards,  to  vnt,  at  the  said  then  next  Court  holden 
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1847*  before  the  said  mayor  and  aldermen  of  the  said  city»  in  the 
^^'^f^r^  said  chamber  of  the  Guildhall  of  the  said  city  on  the  swd 
„  «'•  Saturday,  the  2nd  of  May,  in  the  year  last  aforesaid,  the 

said  Charles  Barnard,  by  his  said  attorney,  appeared,  and 
the  said  serjeant-at-mace  returned  and  certified  to  the  same 
Court  that  he,  by  virtue  of  the  said  precept,  had  thereupon, 
to  wit,  on  the  30th  day  of  April,  in  the  year  last  aforesaid, 
between  the  hours  of  twelve  and  one  of  the  clock  in  the 
afternoon,  attached  the  siud  now  plaintiff  by  the  said 
67L  lOtf.,  so  being  in  the  hands  and  custody  of  the  now 
defendant,  and  the  same  had  defended  and  kept  in  his 
hands  and  custody,  according  to  such  custom,  so  that  the 
now  plaintiff  might  appear  at  the  said  Court,  so  holden  on 
the  said  2nd  of  May  in  the  year  last  aforesaid,  to  answer 
the  said  Charles  Barnard,  in  the  said  plea,  in  his  said  plaint 
specified;  and  thereupon  the  now  plaintiff  at  the  same  Court 
was  solemnly  called,  but  did  not  appear,  but  then  made  a 
first  de&ult,  which  said  first  default,  at  the  same  Court, 
was  recorded  according  to  such  custom;  and  thereupon, 
according  to  such  custom,  a  further  day  was  then  given  by 
the  same  Court,  to  the  said  now  plaintiff,  to  appear  at  the 
then  next  such  Court  to  be  holden  before  the  mayor  and 
aldermen  of  the  said  city,  in  the  chamber  of  the  Guildhall 
of  the  said  city,  on  Monday,  the  4th  of  May,  in  the  year 
last  aforesaid,  to  answer  the  said  Charles  Barnard,  in  the 
plea  in  his  said  plaint  specified,  and  the  same  day  was  by 
the  said  Court  given  to  the  said  Charles  Barnard,  according 
to  such  custom ;  at  which  said  next  such  Court  holden  on 
the  day  and  year  last  mentioned,  the  said  Charles  Barnard, 
by  his  attorney,  appeared,  and  offered  himself  against  the 
now  plaintiff  in  the  plea  in  the  said  plaint  specified,  accord- 
ing to  such  custom  ;  and  thereupon,  at  the  same  Court,  the 
said  plaintiff  was  again  solemnly  called,  but  did  not  appear, 
and  then  made  a  second  default,  which  was  recorded  at  the 
same  Court,  according  to  such  custom ;  and  thereupon,  ac- 
cording to  such  custom,  a  fiu*ther  day  was  then  given  by 
the  said  Court  to  the  now  plaintiff  to  appear  at  the  then 
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next  such  Court,  to  be  holden  before  the  mayor  and  alder-  1847. 
men  of  the  said  city,  in  the  chamber  of  the  Guildhall  of  the  ^^^eub 
said  city,  on  Tuesday,  the  5th  of  May,  in  the  year  last  «»• 

aforesaid,  to  answer  the  said  Charles  Barnard,  in  the  plea 
in  his  said  plaint  specified,  and  the  same  day  was  by  the 
same  Court  given  to  the  said  Charles  Barnard,  according 
to  such  custom ;  at  which  said  next  such  Court,  holden  on 
the  day  and  year  last  aforesaid,  the  said  Charles  Barnard^ 
by  his  said  attorney,  appeared,  and  offered  himself  against 
the  now  plaintiff,  in  the  plea  in  his  said  plaint  specified, 
according  to  such  custom;  and  thereupon,  at  the  same 
Court,  the  now  plaintiff  was  again  solemnly  called,  and  did 
not  appear,  but  then  made  a  third  de&ult,  which  was  re^ 
corded  at  the  same  Court,  according  to  such  custom ;  and 
thereupon,  according  to  such  custom,  a  further  day  was  then 
given  by  the  same  Court  to  the  now  plaintiff,  to  appear  at 
the  then  next  such  Court  before  the  mayor  and  aldermen  of 
the  said  city  of  Tx)ndon,  to  be  holden  in  the  chamber  of  the 
Guildhall  of  the  said  city,  on  Wednesday,  the  6th  of  May^ 
in  the  year  last  aforesaid,  to  answer  the  said  Charles  Bar- 
nard, in  the  plea,  in  his  said  plaint  specified,  and  the  same 
day  was,  by  the  same  Court,  given  to  the  said  Charles 
Barnard,  according  to  such  custom;  at  which  said  next 
Court  holden  on  the  day  and  year  last  mentioned,  the  said 
Charles  Barnard,  by  his  attorney,  appeared,  and  offered 
himself  against  the  now  plaintiff,  in  the  plea,  in  his  said 
plaint  specified,  according  to  such  custom ;  and  thereupon^ 
at  the  same  Court,  the  now  plaintiff  was  again  solemnly 
called,  and  did  not  appear,  but  then  made  a  fourth  default^ 
which  was  recorded  in  the  same  Court,  according  to  such 
custom ;  and  thereupon,  afterwards,  and  after  the  said  four 
defitults  had  been  recorded  as  aforesaid,  by  the  same  Courts 
against  the  now  plaintiff  in  the  plea  aforesaid,  according  to 
such  custom,  the  said  Charles  Barnard,  by  his  said  attorney, 
then  at  the  same  Court,  prayed  process,  according  to  such 
custom,  to  warn  the  now  defendant,  the  garnishee,  to  be  and 
appear  in  the  same  Court,  to  be  holden  on  Saturday,  the 
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9th  of  May,  then  uistant,  to  shew  cause  why  the  said 
Charles  Barnard  should  not  have  execution  of  the  said 
67 L  \0s.,  so  attached  in  his  said  hands  and  custody ;  where- 
upon at  such  said  Court  so  holden  as  aforesaid,  on  Wednes- 
day, the  said  6th  of  May,  in  the  year  aforesaid,  at  the  said 
petition  of  the  said  Charles  Barnard,  made  in  such  Court,  it 
was  commanded  by  the  same  Court  to  the  said  serjeant-at- 
mace,  that  he,  according  to  such  custom,  should  warn  and 
make  known  to  the  now  defendant,  being  the  garnishee,  to 
be  and  appear  in  such  Court,  to  be  so  aforesaid  holden  on 
Saturday,  the  said  9th  of  May,  then  instant^  to  shew  cause 
why  the  said  Charles  Barnard  should  not  have  execution  of 
tibe  said  67 L  10^,  so  attached  in  his  hands  and  custody,  and 
that  the  said  seijeant-at-mace  should  then  return  and  certify 
to  the  same  Court  what  he  should  do  by  virtue  of  such 
precept,  and  the  same  day  was  given  by  the  same  Court  to 
the  said  Charles  Barnard  to  be  there  according  to  such 
custom;  and  the  now  defendant  further  says,  that  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid^  he,  the 
now  defendant,  was  within  the  said  city  duly  warned  by 
the  said  seijeant-at-mace,  to  be  and  appear  at  such  Court, 
to  be  so  as  aforesaid  holden  on  the  said  9th  of  May,  to  shew 
cause  why  the  said  Charles  Barnard  should  not  have  exe- 
cution of  the  said  sum  of  67  L  lOs. ;  at  which  sud  Court, 
holden  on  the  said  Saturday,  the  9th  of  May,  in  the  year 
last  aforesaid,  the  said  Charles  Barnard,  by  his  said  attorney, 
appeared,  and  the  said  seijeant-at-mace  then  returned  and 
certified  to  the  same  Court,  that  he,  by  virtue  of  such  precept 
to  him  directed,  and  according  to  such  custom,  had  warned 
and  made  known  to  the  now  defendant,  the  gamudiee,  to 
be  and  appear  at  the  same  Court,  to  shew  such  cause; 
and  thereupon  at  the  same  Court  the  now  defendant,  the 
garnishee  in  such  attachment,  having  been  solemnly  called^ 
according  to  such  custom,  it  was  considered  by  the  same 
Court  that  the  said  Charles  Barnard. should  have  execution 
of  the  said  67L  10«.,  in  monies  numbered  so  attached,  and 
that  he  should  retain  and  hold  the  same  in  full  satis&ction 


HURAELL. 


fiASTER  TERM,  JO   VICT.  833 

of  the  like  sum  of  67/.  iOs.  parcel  of  the  debt  in  the  said  1847. 
plaint  mentioned,  by  sufficient  pledges  to  be  found  and  Webb 
given  by  the  said  Charles  Barnard,  in  the  same  Court, 
according  to  such  custom,  to  restore  to  the  now  plaintifiP  the 
said  67  L  10«.,  so  attached,  if  the  now  plaintiff,  within  a  year 
and  a  day  then  next  ensuing,  should  come  into  the  said 
Court  and  disprove  or  avoid  the  same  debt  in  the  said 
plaint  mentioned;  whereupon  the  said  Charles  Barnard 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid  at  the 
same  Court,  according  to  such  custom,  found  sufficient 
pledges,  to  wit,  Frederick  George  White  and  George  Ray* 
ment,  citizens  of  the  said  city  of  London,  to  restore  to  the 
said  now  plaintiff  the  said  61 L  10^.,  so  attached,  if  the  now 
plaintiff,  within  a  year  and  a  day  thence  next  ensuing,  should 
come  into  the  same  Court  holden  as  aforesaid,  and  disprove 
or  avoid  the  debt  in  the  said  plaint  mentioned,  according  to 
such  custom;  and  thereupon  the  said  Charles  Barnard 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  for 
the  purpose  of  obtaining  execution  of  the  said  sum  of 
67L  10«.,  so  attached  as  aforesaid,  sued  out  of  the  same 
Court,  according  to  the  custom  of  the  said  Court,  a  certain 
precept,  directed  by  the  said  Court  to  the  said  Charles 
Sewell,  being  one  of  the  serjeants-at-mace  of  the  said  Courts 
whereby  he  was  commanded  by  the  said  Court  that  he 
should  take  the  now  defendant,  if  he  was  to  be  found  within 
the  liberties  of  London,  and  him  should  safely  keep,  so  that 
he  might  have  his  body  there  in  Court,  without  delay,  to 
satisfy  the  said  Charles  Barnard  67/.  10«.,  attached  in  his 
hands  at  the  suit  of  the  said  Charles  Barnard  as  the  proper 
moneys  of  the  said  G.  Webb,  the  now  plaintiff,  by  due 
process  of  attachment,  and  judgment  of  the  Court,  there 
received  against  him,  the  now  defendant,  according  to  the 
tenor  and  eflfect  of  the  said  judgment  thereof  given;  and  which 
said  precept  was  afterwards,  and  within  the  jurisdiction  of  the 
said  Court,  to  wit,  on  the  day  and  year  aforesaid,  delivered 
to  the  said  C.  Sewell,  to  be  executed  in  due  form  of  law ; 
and  thereupon  he,  the  now  defendant,  afterwards  and  after 
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1847.       the  commencement  of  this  action,  and  whilst  the  said 
^"yf^^    precept  was  in  the  hands  of  the  said  C.  Sewell  for  the 
••  purpose  of  being  executed,  to  wit,  on  the  day  and  year  last 

aforesaid,  being  then  within  the  city  of  London  and  the 
jurisdiction  of  the  said  Court,  was  then  and  there  forced 
and  obliged,  and  then  and  there  necessarily  did,  for  the 
purpose  of  satisfying  the  said  judgment,  pay  to  the  said 
C.  Barnard  the  said  sum  of  67L  10^.,  according  to  the 
exigency  of  the  said  precept;   and  thereby  the  said  C. 
Barnard  then  and  there,  according  to  the  custom  of  the 
said  Court,  had  execution  of  the  said  debt  of  67/.  10«. 
against  the  now  defendant,  the  said  garnishee,  according 
to  the  tenor  of  such  judgment  in  that  behalf  given,  and 
thereby  the  said  execution  then  was  executed,  as  by  the 
record  and  proceedings  thereof,  remaining  in  the  chamber 
of  the  Guildhall  of  the  city  of  London  aforesaid,  more 
fully  appears ;  and  the  now  defendant  in  &ct  says,  that  the 
said  67L108.  so  attached,  and  of  which  the  said  C.  Barnard 
had  execution  by  virtue  of  such  judgment,  accrued  due 
from  the  now  defendant  to  the  now  plaintiff,  and  the  now 
plaintiff's  cause  of  action  in  respect  thereof  arose  within  the 
city  of  London  and  the  jurisdiction  of  the  said  Court,  and 
not  elsewhere;  and  that  the  said  67/.  lO*.  were  so  attached 
before,  and  paid  after  the  commencement  of  this  suit,  and 
that  the  said  execution  was  duly  executed  in  the  said  city, 
according  to  the  custom  of  the  said  city;  and  that  the  said 
judgment  and  execution  are  still  in  force,  and  not  in  the 
least  by  the  plaintiff  otherwise  disproved  or  avoided ;  and 
that  the  said  sum  of  67i  10*.,  parcel,  &c.,  in  the  intro- 
ductory part  of  this  plea  mentioned,  was  the  very  same 
and  identical  sum  of  67i  lOs.  so  attached  and  taken  in 
execution  by  the  said  C.  Barnard,  by  virtue  of  the  judgment 
aforesaid ;  and  this  the  now  defendant  is  ready  to  verify, 
wherefore  he  prays  judgment,  if  the  now  plaintiff,  as  to 
the  premises  to  which  this  plea  is  pleaded,  ought  further 
to  maintain  his  said  action  against  him,  &c. 

The  plaintiff  demurred  specially,  assigning  for  causes, 
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among  others^  that  it  does  not  appear  that  any  summons  1847. 
or  precept  out  of  the  said  Court  was  delivered  to  the  said  ^v^emT 
C.  Sewell;  and  also  for  that  it  does  not  appear  that  the 
said  scire  facias  to  warn  the  defendant  to  appear  upon  the 
said  foreign  attachment  was  before  the  commencement  of 
this  suit,  or  that  the  said  judgment  was  given,  or  that  the 
said  execution  was  issued,  or  that  the  said  money  was  paid, 
before  the  commencement  of  this  suit 

Petersdorffy  in  support  of  the  demurrer.  The  principal 
question  sought  to  be  raised  by  the  demurrer  in  the  present 
case  was,  whether  an  attachment,  in  order  to  constitute 
an  answer  to  the  action,  must  not  be  executed  before  the 
commencement  of  the  suit  in  the  superior  Court.  The 
plea  in  the  present  case  was  not  pleaded  puis  darrein  con- 
tinuance, but  to  the  further  maintenance  of  the  action,  and, 
therefore,  must  be  tested  like  any  other  plea  pleaded  to  the 
further  maintenance  of  the  action.  In  order  to  render  the 
plea  an  answer  to  the  action,  it  was  essential  that  it  should 
shew  that  there  had  been  an  actual  execution  executed  in 
the  inferior  Court.  He  cited  Raberthon  and  Wife  v, 
Norroy  (a),  RolL  Abr.  tit  "  Customs  de  Lmdmi'  (L)  ; 
Ashley^ s  Pract  p.  81 ;  and  Crosby  v.  HetJierington  (J); 
unless  execution  had  been  executed,  it  appeared  by  those 
authorities  that  the  plaintiff  could  resort  to  the  original 
debtor.  Next  it  was  requisite  that  the  plea  should 
disclose  that  the  execution  had  been  executed  before  the 
commencement  of  the  action  in  the  superior  Court  In 
Humphrey  v.  Bams  (c)  it  was  held,  that  the  plea  of  foreign 
attachment  must  shew  that  it  was  not  obtained  pendente 
lite,  for  if  it  was,  it  was  bad.  The  Court  there  said, 
'^  because  this  attachment  was  made  whilst  the  suit  was 
depending  in  the  Common  Pleas ;  and  the  Queen's  Court 
being  possessed  of  a  cause,  it  is  insufficient,  and  cannot  be ; 


(a)  Dyer,  83,  (a).  4  M.  &  6.  933. 

(h)  5  Scott,  N.  R.  637}  S.  C.         (c)  Cro.  Elii.  691. 
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1847.       for  the  suit  depending  in  the  Queen's  Court,  the  said  Court 
^^"^^^^    is  interested  therein ;  and  it  is  against  the  dignity  thereof  to 
9'  have  an  inferior  Court  meddle  with  it:  also  whilst  the  suit 

is  depending,  it  is  quasi  in  custodii  legis,  and  cannot  be 
meddled  with  by  another."  The  cases  of  Pell  v.  JP^ff  (a); 
Babington  v.  Bahington{b)\  Anon,  (c);  were  to  the  same 
effect.  Again,  the  plea  did  not  shew  any  answer  to  the 
damages,  even  supposing  it  to  be  an  answer  to  the  debt 
In  Francis  v.  CryweU  (d)^  a  plea  of  payment  in  discharge 
of  the  piaintifiTs  clidm  was  held  bad  on  demurrer  to  the 
replication,  as  it  was  not  pleaded  in  dischai^ge  of  ''the  costs 
and  damages"  accrued  by  reason  of  the  non-performance 
of  the  proceedings.  In  Henry  v.  Earl  (e),  the  same  prin- 
ciple was  recognised.  The  last  objection  to  the  plea  was, 
that  there  was  no  allegation  of  a  precept  having  been  issued 
to  the  seijeant-of-mace  to  warn  the  defendant  to  shew  cause 
why  Barnard  should  not  have  execution,  so  as  to  give  the 
officer  time  to  warn  the  defendant,  nor  was  there  any  alle- 
gation that  he  had  any  authority.  No  doubt  it  was  alleged 
that  the  serjeant-of-mace  made  his  return,  but  that  could 
not  obviate  the  necessity  of  alleging  the  delivery  of  a  pre- 
cept. [Wilde^  C.  J. — The  plea  states  the  command  of  the 
Court  to  that  officer  to  warn  the  defendant  according  to 
the  custom,  and  the  officer's  return  according  to  the  custom. 
Cresstoelly  J. — The  custom,  as  alleged  in  the  plea,  does  not 
state  the  necessity  for  a  precept,  and  the  plea  alleges  the 
proceedings  to  have  been  in  conformity  with  the  custom 
as  alleged.  The  plaintiff  does  not  traverse  the  custom  as 
alleged  in  the  plea.] 

Bovilly  contra.  None  of  the  cases  cited  on  the  other  side 
were  precisely  in  accordance  with  the  present.  In  none  of 
them  did  it  appear  that  the  proceedings  were  first  com- 

(a)  Cro.  Eliz.  101.  &  R.  546. 

(6)  lb.  157.  (e)  9  Dowl.  725;  S.  C.  8  M. 

(c)  3  Leon.  210.  &  W.  228. 

(rf)  5  B.  &  A.  886 ;  S.  C.  1  D. 


PURRELL. 


EASTER  TERM,    10   VICT.  837 

menced  in  the  inferior  Court,  and  afterwards  an  action  was  1847. 
commenced  in  the  superior  Court  In  more  modem  times,  Webb 
however,  many  cases  had  been  decided  in  which  the  precise 
question  raised  in  the  present  case  had  been  decided  in 
support  of  the  present  plea.  Thus  in  Brook  v.  Smith  (a) 
it  was  expressly  laid  down  by  the  Court,  *'that  if  an  attsch- 
ment  and  condemnation  be  before  the  writ  purchased,  it 
may  be  given  in  evidence  on  the  general  issue,  because 
that  is  an  alteration  of  the  property  before  the  action 
brought;  but  if  the  attachment  only  be  before  the  writ 
purchased,  it  ought  to  be  pleaded  in  abatement  of  the  writ; 
and  if  the  condemnation  be  after  the  action  commenced, 
and  before  the  plea  pleaded,  then  it  may  be  pleaded  in  bar, 
but  shall  not  be  given  in  evidence  on  non  assumpsit,  for 
that  the  property  is  not  altered  until  condemnation." 
Again,  in  Savage^s  case  (i),  the  marginal  note  was  '^  con- 
demnation after  original,  in  foreign  attachment  brought 
before  original,  is  a  discharge  on  non  assumpsit"  The 
same  principle  was  recognised  in  Nathan  and  Another  v. 
GUes  (c).  He  also  cited  Palmer  v.  Hoohe  {d).  Com.  Dig. 
tit  '' Attachmenty"*  (I);  Banks  v.  Self{e).  In  Crosby  v. 
Heiherington  {f\  the  plea  was  precisely  similar  in  setting 
forth  the  proceedings,  without  stating  the  time  when  the 
execution  was  obtained.  No  objection  was  taken  to  them 
on  that  account  during  the  argument.  Here,  the  proceeding 
in  the  Lord  Mayor's  Court  in  the  attachment  were  com- 
menced before  the  proceedings  in  this  Court  The  custom 
was  stated,  and  it  was  admitted  by  the  plaintiff  to  be  a  good 
one,  and  that  all  the  proceedings  were  in  conformity  with 
it  AlK  therefore,  which  constituted  a  good  answer  to  the 
action  was  stated  on  the  face  of  the  plea.  No  valid  ground, 
therefore,  existed  for  objecting  to  the  plea. 

PeUrsdorff  replied. 

(a)  1  Salk.  2S0.  (e)  5  Taunt.  234. 

(6)  lb.  291.  (/)  5  Scott,  N.  R.  637;  S.  C. 

(e)  5  Taunt.  558.  M.  &  G.  933. 

((i)  1  Ld.  Raym.  727. 
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1847.  Wilde,  C.  J. — It  seems  to  me  that  the  objections  to  the 

plea  are  not  well  founded.  Those  cases  which  have  been 
referred  to  on  the  part  of  the  plaintiff  do  not  shew  that  it 
is  a  bad  plea;  while,  on  the  contrary,  the  authorities  cited 
on  the  other  side  shew  that  it  is  good.  I  can  see  no  dis- 
tinction in  this  case  in  point  of  principle  between  a  plea 
puis  darrein  continuance,  and  a  plea  to  the  forther  main- 
tenance of  the  action.  There  is  no  weight  in  the  objection 
that  the  plea  does  not  profess  to  answer  the  damages  and 
the  costs;  for  it  is  an  answer  to  the  principal  matter. 
That  is  sufficient  As  in  the  case  of  bankruptcy,  or  any 
other  such  plea  being  an  answer  to  the  principal  matter, 
all  that  is  necessary  to  it  is  considered  as  answered, 
without  specifically  directing  the  plea  to  it  The  general 
principle  recognised  by  the  cases  appears  to  be,  that  an 
execution  in  the  Court  below  is  an  answer  to  an  action  in 
the  Court  above.  The  question  raised  here  is  as  to  the 
time  when  it  should  appear  that  the  execution  was  obtained. 
It  does  not  seem  to  me  that  the  fact,  that  it  does  not  appear 
that  the  judgment  and  execution  below  was  not  obtained 
before  the  commencement  of  the  action  in  this  Court,  con- 
stitutes a  well  founded  objection  to  this  plea.  No  case  has 
been  cited  which,  when  examined,  shews  that  this  is  a  bad 
plea.  I  am  of  opinion,  therefore,  that  the  defendant  is 
entitled  to  judgment 

CoLTBiAN,  J. — The  cases  cited  fix)m  Salheld  are  clear 
authorities  in  favour  of  the  defendant.  We  could  not  decide 
otherwise  than  in  favour  of  the  defendant,  unless  we  over- 
ruled them. 

Cresswell,  J. — I  am  of  the  same  opinion. 

Judgment  for  the  Defendant  (a), 
(a)  Williams,  J.,  was  gone  to  Chambers. 
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PRINCIPAL   MATTERS. 


ABATEMENT. 

See  Plea,  2,  20,  22,  23. 

An  affidavit  verifying  a  plea  of  non 
joinder  of  co-contractors  with  the 
defendant,  stated  the  residence  of  one 
as  "No.  20,  Gower  Street,  Bedford 
Square,"  and  of  another  as  "  High 
Street,  Canterbury."  The  Court,  on 
affidavit  by  the  plaintiflf  that  inquiries 
had  been  made  at  the  respective  places 
mentioned,  and  that  no  such  persons 
as  those  named  were  living  there,  set 
aside  both  the  plea  and  the  affidavit ; 
although  the  defendant  shewed  that 
the  mistakes  had  been  made  acci- 
dentally, and  that  the  one  party  was 
to  be  found  at  "  No.  22,"  instead  of 
"  No.  20,"  and  that  his  name  was  in 
the  Post  Office  Directory  and  other 
similar  works  of  reference,  as  residing 
at  No.  22  ;  and  that  the  other  party 
was  well  known  in  Canterbury,  and 
that  he  lived  in  a  street  adjoining  to 
the  one  named.  Newton  and  Others 
▼.  Stewart^  89 

ABATEMENT  (OF  SUIT). 

A  defendant  arrested  on  a  ca.  sa.  is 
not  entitled  to  be  discharged  out  of 


AFFIDAVIT  (ENTITLING). 

custody  by  reason  of  the  plaintiflTs 
death  after  the  delivery  of  the  writ  to 
the  sheriff,  and  before  the  arrest. 
Ellis  V.  GHffilh,  279 

ABSQUE  HOC. 
See  Plea,  3. 

ADMISSION  (ON  RECORD). 

See  New  Assignment. 

AFFIDAVIT. 
See  Abatement. 

Where  a  rule  is  obtained  on  an 
affidavit,  by  two  or  more  deponents, 
the  jurat  of  which  is  defective,  in  not 
containing  the  names  of  the  deponents, 
pursuant  to  Reg.  Gen.,  Trin.  Term, 
1  Geo.  4,  the  Court  will  discharge  the 
rule  with  cosU.     Cobbett  v.  Oldfield, 

492 

AFFIDAVIT  (ENTITLING). 

See  Amendment,  6. 
Certiorari,  1. 

1.  A  defendant  described  m  the 
writ  of  summons  as  "  W.  W.  Kilpin," 
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entered  an  appearance  "William 
Wells  Kilpin  sued  as  W.  W.  Kilpin." 
An  affidavit  in  support  of  a  rule  for 
judgment  as  in  case  of  a  nonsuit, 
entitled  *'  Edward  Lomax  plaintiff  v. 
William  Wells  Kilpin  defendant:** 
Held  sufficient.  Lomax  v.  Kilpin^  295 

2.  Affidavits,  on  which  a  rule 
calling  on  an  attorney  to  answer  the 
matters  in  the  affidavit,  has  heen  gran- 
ted, need  not  be  entitled  at  all. 

But  affidavits  in  answer  to  the  rule 
must  be  entitled  in  the  same  way  as 
the  rule. 

Where,  however,  they  were  so 
entitled,  the  Court  enlarged  the  rule, 
in  order  that  they  might  be  amended. 
In  re  Wilkinson  Grantham^  Gent.^  one, 
^e.  427 

3.  A  writ  of  summons  was  sued  out 
against  a  defendant  by  the  name  of 
**  H.  G.,"  his  real  name  being  "  J.  G." 
An  appearance  was  entered  by  a 
person  describing  himself  as  "  H.  G." 
On  a  motion  by  the  plaintiff,  whose 
name  was  B.,  to  set  aside  the  appear- 
ance  so  entered,  the  Court  held  the 
affidavit  to  be  properly  entitled  "  B. 
against  J.  G.,  sued  by  the  name  of 
H.  G."  Belcher  and  Others,  Assig 
neeSf  S^c,  v.  John  Goodered,  sued  by 
the  name  of  Henry  Goodered^         814 

AFFIDAVITS  (FILING). 
Where  a  rule  nisi  has  been  granted, 
one  of  the  terms  of  which  is,  that 
affidavits  in  answer  shall  be  filed 
before  a  certain  day,  the  Court  will, 
upon  reasonable  ground  being  shewn, 
extend  the  time  within  which  the 
affidavits  must  be  filed.  Regina  v. 
John  Keen,  622 

ALLOCATUR. 
See  Order  for  Payment  of 
Money. 

AMENDMENT. 

See  Affidavit  Entitling,2. 
Appearance. 
Costs,  I. 

1.  In  order  to  save  the  Statute  of 


Limitations,  the  Court  will  allow  an 
alias  and  pluries  writ  of  summons  to 
be  amended,  by  inserting  therein  the 
date  of  the  first  writ  and  return 
thereto.     Culverwell  v-  Nugee^       30 

2.  In  an  action  of  ejectment  com- 
menced in  Hilary  Term,  1841,  by  a 
mortgagee,  on  a  mortgage  deed  of  the 
date  of  1824,  the  term  was  stated  to  be 
for  eleven  years  from  the  date  of  the 
demise,  22nd  of  June,  1831.  The 
defendant  was  admitted  to  defend  as 
landlord,  and  the  cause  was  set  down 
for  trial  at  the  summer  assizes  1841, 
when,  upon  terms  of  arrangement 
being  proposed  by  the  defendant,  the 
plaintiff  countermanded  his  notice  of 
trial.  Negociations  had  since  been 
going  on  between  the  parties  till 
March  1846,  when  they  were  broken 
off,  and  notice  of  trial  again  given  for 
the  spring  assizes  1846.  The  plaintiff 
then  having  discovered  that  the  term 
demised  had  expired,  countermanded 
his  notice  of  trial.  The  Court  made 
absolute  a  rule  permitting  the  lessor 
of  the  plaintiffs  to  amend  the  declara* 
tion  and  issue,  by  inserting  the  term 
of  twenty  for  eleven  years,  or  by 
altering  the  date  of  the  demise.  Doe 
dem.  Rabbits  and  Others  v.  Welch, 

115 

3.  Where  the  plaintiff  had  issued  a 
writ  and  declared  against  the  defend- 
ant as  •* Hume,"  and  the  defend- 
ant had  afterwards  given  a  written 
consent  signed  '*  Robert  Montagu 
Hume,"  to  a  Judge's  order  for  juc^- 
ment,  and  judgment  was  accordingly 
signed    against    him   in    November, 

1844,  as  •* Hume  ;"  the  Court, 

on  the  application  of  the  plaintiff,  for 
the  purpose  of  proceeding  to  outlawry 
against  the  defendant,  made  an  order 
in  Trinity  Term,  1846,  to  amend  the 
declaration,  and  all  subsequent  pro- 
ceedings, by  inserting  the  defendant's 
Christian  name.    Wood  v.  Hume,  136 

4.  A  writ  of  capias  and  copy  served 
were  directed  to  the  "sheriffs"  of 
Middlesex  instead  of  "  sheriff."  The 
defendant  in  consequence  applied  to 
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a  Judge  at  Chambers  to  be  discharged 
out  of  custody,  which  the  Judge 
refused,  and  ordered  the  writ  and  copy 
to  be  amended.  On  motion  to  rescind 
the  Judge's  order :  Heldt  that  though 
the  capias  might  be  amended,  the 
copy  could  not,  and  that  the  defendant 
was  entitled  to  be  discharged,  inas- 
much as  he  was  not  served  with  a  true 
copy  of  the  writ  as  amended.  Moore 
V.  M*Ghan,  267 

5.  If  a  defendant,  not  under  terms 
of  pleading  issuably,  plead  non  as- 
sumpsit to  a  declaration,  containing  a 
count  on  a  bill  of  exchange,  and  also 
a  count  on  an  account  stated,  the 
proper  course  for  the  plaintiff  is  to 
demur  specially,  and  he  ought  not  to 
treat  the  plea  as  a  nullity,  and  sign 
judgment  generally  ;  and  where  he 
had  done  so,  the  Court  refused  to 
amend  the  judgment  by  confining  it 
to  the  first  count,  and  entering  a  nolle 
prosequi  as  to  the  other.  Eddison  v. 
Peagramy  277 

6.  In  the  writ  and  declaration,  the 
cause  was  described  as  "  T.  v.  S.  & 
H."  The  defendants  appeared  under 
that  title,  and  pleaded  to  the  declara- 
tion. Held,  on  motion  to  set  aside  a 
judgment  signed  for  want  of  a  rejoin- 
der, that  the  affidavit,  on  which  the 
rule  to  set  aside  the  judgment  was 
obtained,  was  incorrectly  entitled  "  T. 
9.  S.  &  P.  sued  as  H. ;"  and  the 
Court  refused  to  allow  the  affidavit  to 
be  resworn,  or  to  post-date  the  rule. 
Tagg  v.  Simmonds  and  Another^   582 

7*  A  declaration  stated  that  the 
defendants  sold  to  the  plaintiffs  four 
hundred  and  eighty  tons  of  coal,  sub- 
ject to  the  conditions  "  that  they  were 
of  a  suitable  quality  to  be  used  in 
steam  vessels,  and  were  adi^ted.for 
all  closed  furnace  or  stove  fires  where 
a  strong,  steady,  and  lasting  heat  was 
desirable ;  that  they  would  burn  with 
little  or  no  smoke  ;  would  make  but 
a  small  quantity  of  ashes ;  would  ig- 
nite readily  with  a  good  draught; 
would  open  and  swell  out ;  would  not 
cake  and  unite  like  the  bituminous 


coal,  and  would  bum  without  being 
stirred.'*  The  declaration  then  al- 
leged a  promise  by  the  defendant  in 
the  same  terms,  and  stated  as  breach 
that  the  coals  were  not  of  a  suitable 
quality  to  be  used  in  steam  vessels, 
&c.,  (negativing  the  terms  of  the 
proviso).  At  the  trial,  it  appeared 
that  the  plaintiff  had  purchased  coals 
of  the  defendant,  which  were  de- 
scribed in  the  invoice  as  "steam 
coals,"  but  which  had  turned  out 
unfit  for  the  purpose  of  generating 
steam ;  and  that  prior  to  Uie  sale  of 
the  coals,  the  defendant  had  delivered 
to  the  plaintiffs  a  printed  paper  or 
advertisement,  in  which  the  qualities 
of  the  coal  were  described  as  stated 
in  the  declaration,  but  the  plaintiffs 
failed  to  prove  that  the  printed  paper 
formed  any  part  of  the  contract : 
Held,  that  the  declaration  might  be 
amended,  by  striking  out  the  descrip- 
tion of  the  qualities  of  the  coal,  and 
substituting  in  lieu  thereof  a  statement 
that  the  coal  was  of  fit  quality  for 
working  steam-engines  and  generat- 
ing steam  for  steam-engines,  the  de« 
fendant  being  at  liberty  to  plead  de 
novo.  The  Pacific  Steam  Navigation 
Company  v.  Lewis^  681 

8.  In  order  to  save  the  Statute  of 
Limitations,  the  Court  amended  a 
writ  of  summons,  by  describing  the 
plaintiffs  as  assignees  of  a  bankrupt, 
and  the  defendants  as  the  registered 
officers  of  a  banking  copartnership. 
Christie  and  Another,  Assignees  of 
Yeld  and  Dawes,  Bankrupts^  v.  Bell 
and  Another,  Public  Officers,  ^c,  690 

9.  The  defendant,  in  January, 
1843,  pleaded  not  guilty  to  an  indict- 
ment for  a  misdemeanor  removed  at 
his  instance  into  this  Court  by  certio- 
rari. In  Michaelmas  Term,  1843, 
he  withdrew  his  plea,  and  judgment 
for  the  Crown  was  accordingly  entered 
up  against  him  as  of  that  Term,  but 
sentence  was  deferred.  His  clerk  in 
Court,  according  to  the  usual  practice, 
made  up  the  plea  roll,  up  to  and  in- 
clusive of  the  retraxit  of  the  plea; 
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and  in  entering  the  continuances  from 
Term  to  Term,  he  omitted  to  state, 
after  the  several  days  of  the  month  in 
the  jury  process,  the  Term  and  year 
of  the  reign  in  which  the  same  respec- 
tively were  ;  and  he  entered  a  venire 
facias  juratores  as  issuing  in  Hilary 
Term,  1843,  retumahle  on  the  16th 
of  April,  which  was  a  Sunday.     The 
prosecator  entered  up  the  judgment, 
and  all  the  subsequent  proceedings 
down  to  the  delivery  of  sentence  in 
Trinity  Term,   1845,  by  which  the 
defendant  was  sentenced  to  six  months' 
imprisonment ;     and    in    so    doing, 
omitted  the  Term  and  year  of  the 
reign  after  the  several  days  of  the 
continuances,  and  also  omitted  any 
continuances  at  all  from  Easter  Term, 
1844,   to  Trinity  Term,  1845.     In 
August,  1845,  the  bail  in  error  act 
was  passed  :  upon  which  the  defend- 
ant sued  out  a  writ  of  error,  and  gave 
recognisances  under  that  act ;  assign- 
ing for  error  that  the  16th  of  April 
was  a  Sunday ;  that  the  Terms  and 
years  in  the  jury  process,  and  conti- 
nuances,   were     omitted    after    the 
months ;    and  that  the  continuances 
from  Easter  Term,  1844,  to  Trinity 
Term,  1845,  were  also  omitted.     He 
was  then  discharged  from  prison,  after 
having  undergone  two  months  of  his 
sentence. 

The  Court  made  absolute  a  rule, 
obtained  by  the  prosecutor  in  Trinity 
Term,  1846,  pending  the  writ  of  error, 
to  issue  a  venire  facias  juratores  as 
of  Hilary  Term,  1843,  returnable  in 
Easter  Term,  1843,  not  on  a  Sunday ; 
to  correct  the  roll  accordingly  ;  and  to 
insert  the  Terms  and  years  after  the 
months,  and  the  omitted  continuances, 
on  the  roll. 

Semble,  that  the  earlier  statutes  of 

amendments  apply  to  criminal  as  well 

as  civil  cases.  Reginaw.  Gregory,7n 

AMBIGUITY. 

See  Plea,  10. 

ANNUITY. 
See  Replication,  1. 


APPEAL. 

See  Lunatic 

Mandamus,  I,  2,  3. 

Upon  appeal  against  an  order  of 
removal  of  a  female  pauper  of  the 
name  of  M.  S.,  it  was  objected  by 
the  appellants  that  there  was  nothing 
on  the  face  of  the  examinations  to 
shew  that  A.  S.,  whom  the  pauper  in 
her  examination    described    as    her 
husband,  was  the  same  person  as  A.  S., 
who,  in  another  part  of  the  examina- 
tions, was  described  as  having  gained 
a  settlement  in  the  appellant  parish. 
The  respondenU  contended  that  this 
objection  could  not  be  taken  under 
the  following   grounds    of   appeal: 
"  Because  the  said  order  of  removal, 
and  the  notice  of  chargeability,  and 
the  examinations   whereon    the  said 
order  is  granted,  are  respectively  de- 
fective and  bad  on  the  face  thereof, 
and  the  said  examinations  contain  no 
sufficient  legal  evidence  of  the  said 
pauper  being  settled  in  our  said  pa- 
rish of  C,  or  of  their  having  come  to 
settle  in  or  being  chargeable  to  your 
said   township   of  L.   and   L. ;  and 
because  no  information  or  complaint 
appears  to   have  been  made  to  the 
said  justices  from   the   overseers  of 
your  township  of  L.  and  L.  requiring 
them    to   make   the   said   removal." 
The  sessions,  however,  decided  that  it 
could,   and   that  the   objection   was 
fatal,   and   accordingly  quashed  the 
order :    Held,   that   the   grounds   of 
appeal  sufficiently  raised  the  objection, 
and  that  the  justices  having  decided 
on  it,  this  Court  would  not  interfere 
with  their  decision.  Regina  v.  Justices 
of  Staffordshire.     {Cauldon  v.  Leek 
and  Lowe),  624 

APPEARANCE. 

See  Affidavit  Entitling,  3. 
Irregularity,  5. 
Judge's  Order,  4. 
Partner. 

1.  Where  upon  service  of  a  writ  of 
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sainmons  on  a  defendant,  he  denies 
that  he  is  the  party  named  therein, 
and  the  person  serving  the  writ,  con- 
sequently omits  to  make  the  indorse- 
ment on  the  writ  within  the  time 
required  by  Reg.  Gen.  Mich.  Term, 
3  Wm.  4,  r.  3  ;  the  Court  will,  upon 
affidavit  of  these  facts,  permit  him  to 
make  the  indorsement,  notwithstand- 
ing the  lapse  of  the  specified  time,  so 
as  to  enable  the  plaintiff  to  enter  an 
appearance  for  the  defendant  according 
to  the  statute.  Burrows  and  Another 
V.  Ann  Gabriel,  Eliza  Gabriel,  and 
Catharine  Gabriel,  107 

2.  A  plaintiff,  suing  in  person,  may 
fit  person  enter  an  appearance  for  a 
defendant,  though  the  Uniformity  of 
Process  Act  gives  no  such  form  of 
appearance.     Smith  y.  Wedderbume, 

296 

3.  The  Court  will  not  allow  an  ap- 
pearance to  be  entered  for  a  cor- 
porate company  upon  affidavit  that 
the  writ  was  served  on  a  clerk  at  the 
office  of  the  company,  and  that  it  had 
come  to  the  knowledge  of  the  secre- 
tary. Walton  V.  The  Universal  Sal- 
vage Company,  568 

ARBITRATION. 

See  Judgment   (as   in   Case  of  a 
Nonsuit),  3. 
Taxation,  1. 

1.  "  The  matters  at  issue  in  the 
action,  together  with  all  claims  in 
respect  of  the  mesne  profits  of  the 
land  in  question,  and  all  matters  in 
difference  between  the  parties,  and  of 
the  costs  of  this  action,  and  of  the 
reference  to  be  made  pursuant  to 
this  order,"  were,  after  issue  joined 
in  an  action  of  ejectment,  referred  by 
a  Judge's  order  to  arbitration.  The 
arbitrator  awarded  "  that  judgment 
for  the  plaintiff  be  entered  in  the  said 
action,  with  \s.  damages,  and  that  the 
plaintiff  do  recover,  under  the  same 
judgment,  a  plot  or  parcel  of  land, 


situate,  &c.,  (describing  it)  ''  and  I 
do  further  award,"  &c.,  '*  that  the 
said  defendant  shall  pay  the  sum  of 
12/.  as  and  for  the  mesne  profits  of 
the  said  land,  and  the  plaintiff's  costs 
of  the  said  action  to  be  taxed  by  the 
proper  officer,  and  the  sum  of  2L  iO«. 
in  part  of  the  said  plaintiff's  costs  of 
the  reference  ;  and  I  do  award,"  &c.y 
'*  that  except  as  aforesaid,  each  party 
shall  pay  his  own  costs  of  the  said 
reference,  and  that  the  costs  of  this 
my  award  shall  be  paid  and  borne  by 
them  in  equal  moieties."  The  plain- 
tiff having  signed  judgment  accord' 
ingly  :  Held,  first,  that  the  arbitrator 
had  exceeded  his  authority  in  order- 
ing a  judgment  to  be  entered  up ; 
and  that,  therefore,  the  judgment 
must  be  set  aside. 

And  secondly,  that  there  was  no 
ground  for  setting  aside  the  award ; 
as  that  portion  of  it  which  related  to 
the  judgment  might  be  rejected  as 
surplusage,  and  a  good  award  would 
still  remain.    Doe  dem.  Body  y.  Cox^ 

75 

2.  Where  an  award  is  made  on  a 
submission  by  order  of  reference  at 
nisi  prius,  the  order  of  reference  does 
not  belong  exclusively  to  either  party, 
but  the  party  holding  it  holds  it  for 
the  benefit  of  both  parties,  and  is 
bound  to  produce  it  in  order  to  its 
being  made  a  rule  of  Court. 

Where  a  submission  was  by  order 
of  reference  at  nisi  prius,  and  the 
defendants  in  whose  favour  the  award 
was  made  had  possession  of  the  order 
of  reference,  and  although  requested 
by  the  plaintiff,  delayed  making  it  a 
rule  of  Court  till  it  was  too  late  to 
move  within  the  time  ordinarily  li- 
mited for  setting  aside  an  award  ;  the 
Court  ordered  the  defendants  either 
to  make  the  order  of  reference  a  rule 
of  Court,  or  to  file  it  with  one  of  the 
Masters,  so  as  to  enable  the  plaintiff 
to  make  it  a  rule  of  Court,  and  al- 
lowed the  plaintiff  to  move  to  set  the 
award  aside  in  a  subsequent  Term, 
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nunc  pro  tanc*  BoUowdey  ▼•  Buckley 
and  Another^  157 

8.  An  a^^rd  made  on  reference  of 
an  action  of  trespass,  is  not  vitiated 
by  the  arbitrator  directing  damages 
to  be  paid  at  a  certain  place  and 
time,  but  the  mode  of  payment  may 
be  rqected  as  surplasage. 

If  upon  a  reference  of  "  all  matters 
in  difference*'  the  parties  omit  to  call 
the  attention  of  die  arbitrator  to  a 
matter  not  necessarily  before  him, 
they  cannot  object  to  the  award,  on 
the  ground  tha^  he  has  not  adjudi- 
eated  upon  it 

Upon  a  reference  of  "  all  matters 
in  difference"  between  the  plaintiff  of 
the  one  part,  and  the  defendants  of 
the  other  part,  quiere,  if  the  arbi- 
trator must  award  in  respect  of  mat- 
ters in  difference  between  him,  and 
any  one  or  other  of  them.  Bees  v. 
Francis  Waters  and  Two  Others^  567 

4.  After  issues  joined  in  an  action 
of  trover,  on  the  pleas  of  not  guilty, 
and  not  possessed,  "all  matters  in 
difference  in  the  cause  between  the 
parties,"  were  referred  by  order  of 
reference  to  arbitration,  "  the  costs  of 
the  cause  to  abide  the  event."  The 
award  directed  that  **  the  said  cause 
shall  cease  and  be  no  further  prose- 
cuted, and  that  the  said  defendant," 
&c.,  '*  shall  pay  to  the  said  plaintiff," 
&c.,  on,  &c.,"  the  sum  of  145/. :"  Held, 
on  motion  to  set  aside  the  award,  that 
there  was  a  sufficient  finding  on  the 
issues,  on  which  the  costs  might  be 
taxed ;  and  that  that  part  of  the 
award  which  directed  a  stay  of  pro- 
ceedings might  be  treated  as  sur- 
plusage.    Hohson  V.  Stewart,       589 

5.  Where  the  clause  in  an  order  of 
reference,  empowering  the  arbitrator 
to  examine  the  parties  to  the  action, 
had  by  agreement  been  struck  out, 
it  appearing  that  the  defendant  would 
not  otherwise  have  consented  to  the 
reference,  and  at  the  meeting  before 
the  arbitrator,  the  plaintiff  notwith- 
standing tendered  himself  as  a  wit- 


ness in  his  own  behalf,  and  was  re- 
ceived by  the  arbitrator  (who  thought 
he  had  a  power  independent  of  any 
such  clause)  :  Held,  that  such  a  pro- 
ceeding on  the  part  of  the  plaintiff 
was  a  breach  of  good  &ith,  and  that 
the  award  must  therefore  be  set  aside. 

Held  also,  that  the  defendant  had 
not  waived  the  objection  by  cross- 
examining  the  plaintiff  under  protest, 
and  offering  evidence  in  support  of 
his  defence. 

Quare,  if  an  arbitrator  has  any 
power,  independent  of  a  clause  in  the 
order  of  reference  to  that  effect,  to 
examine  the  parties  to  the  action  ? 
Smith  V.  Sparrow,  Executor,  ^c.  604 

6.  The  Court  refused  to  set  aside 
an  award  on  the  ground  that  the  wit- 
nesses had  been  examined  without 
being  sworn  ;  it  appearing  that  the 
party  objecting  had  called  witnesses 
in  support  of  his  case,  and  examined 
them  also  not  upon  oath.  Alien  v. 
Francis,  note  (a),  607 

7.  Where  a  rule  nisi  to  set  aside 
an  award  had  been  granted  on  the 
last  day  but  one  of  Term,  but  was 
stayed  in  the  office,  because  the 
agreement  of  reference  had  not  been 
made  a  rule  of  Court,  of  which  it  ap- 
peared that  the  parties  were  aware  at 
the  time  of  making  the  motion  ;  this 
Court  refused  in  the  following  Term, 
(the  agreement  of  reference  having  in 
the  mean  time  been  made  a  rule  of 
Court),  to  antedate  the  latter  rule  as 
of  the  day  when  the  motion  to  set 
aside  the  award  was  made,  and  to 
draw  up  the  rule  to  set  aside  the 
award  on  reading  the  rule  making 
the  agreement  of  reference  a  rule  of 
Court;  although  it  appeared  that, 
the  party  moving  had  no  copy  of  the 
agreement,  which  was  in  the  hands  of 
the  opposite  party,  who  had  refused 
to  maJLe  it  a  rule  of  Court  in  time. 
In  re  Arbitration  between  Thomas 
Ross  and  George  Ross,  648 

8.  An  order  of  reference  of  a  cause 
and  all  matters  in  difference,  con- 
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tained  a  clause  empowering  the  Court 
to  remit  the  matters  referred  to  the 
consideration  of  the  arbitrator.  After 
award  made,  the  attorneys  on  each 
side  considering  it  defective,  agreed 
that  the  arbitrator  should  amend  it, 
and  subsequently  a  Judge's  order  was 
drawn  up  by  consent,  by  which  "  the 
matters  arbitrated  upon*'  were  re- 
ferred back  to  the  arbitrator  to  make 
such  alteration  as  he  might  think  fit : 
Heldf  that  the  arbitrator  was  not 
bound  to  give  the  parties  notice 
before  he  altered  his  award,  they  not 
having  requested  him  to  hear  fresh 
evidence.  Held  also,  that  the  amended 
award  need  not  recite  the  Judge's 
order.     Baker  v.  Hunter,  696 

9.  A.,  one  of  the  parties  to  an 
award,  had  reason  to  believe  that  B., 
the  opposite  party,  in  whose  hands 
the  original  deed  of  submission  was, 
was  going  to  make  it  a  rule  of  Court, 
and  B.,  in  point  of  fact,  intended  to 
do  so,  and  was  prevented  by  acci- 
dent only.  On  the  last  day  but  one 
of  the  Term  next  afler  the  making  of 
the  award,  A.  obtained  a  rule  nisi  to 
set  aside  the  award,  and  also  a  rule 
nisi  for  B.  to  file  the  submission  with 
the  Master,  in  order  to  its  being 
made  a  rule  of  Court  as  of  the  day 
on  which  the  motion  to  set  aside  the 
award  was  made;  and  that  the  rule 
to  set  aside  the  award  should  be 
drawn  up  on  reading  such  rule ;  and 
the  Court,  in  the  following  Term, 
made  the  rule  absolute.  In  re  the 
arbitration  between  the  Midland  RaiU 
way  Company  and  the  Rev*  Samuel 
Bracebridge  Heming  and  Dempster 
Hendng,  788 

ARGUMENTATIVENESS. 
See  Plia,  7,  9. 

ARREST. 

See  DECLARATION}  5. 

A  party  arrested  by  order  of  a 
Judge  may  apply  for  hit  dischaige 


either  to  the  Court  or  to  another 
Judge,  and  may,  on  such  application, 
use  affidavits  to  contradict  or  explain 
those  on  which  the  order  was  granted, 
and  he  may  appeal  to  the  Court 
against  the  decision  of  such  latter 
Judge. 

If  the  Judge  secondly  applied  to 
should  differ  from  the  first,  or  if  it 
should  appear  on  fresh  affidavits  that 
the  person  arrested  was  about  to  quit 
England  at  the  time  those  affidavits 
were  made,  though  he  was  not  so 
when  the  order  was  made:  Qutere, 
whether  in  such  cases  the  Judge  or 
Court  ought  to  discharge  him  ? 

An  affidavit  that  deponent  "  has 
been  informed  and  beUeves*'  that  a 
party  is  about  to  quit  England,  is 
insufficient  to  warrant  an  order  for 
arrest. 

Where  an  order  to  hold  to  bail  has 
been  improperly  made  by  a  Judge, 
the  Court  will  not  set  aside  the  capias* 
but  only  discharge  the  defendant  out 
of  custody. 

Where  a  defendant  against  whom  a 
capias  has  issued  under  a  Judge's 
order,  applied  to  the  Court  to  have 
the  money  returned  on  the  ground 
that  he  was  not  about  to  quit  the 
country,  and  the  affidavits  in  answer 
were  contradictory,  the  Court  referred 
the  matter  to  the  Master  for  inquiry. 
Graham  and  Others  v.  SandriueUL 
Talbot  Y.Bulkeley,  817 

ARREST  (PRIVILEGE  FROM). 

The  "  Somerset  Herald"  is  one  of 
the  Queen's  servants  in  ordinary  witli 
fee,  and,  therefore,  privileged  from 
arrest.     Dyer  v.  Disney,  698 

ATTACHMENT. 
See  Foreign  Attachusmt. 

ATTORNEY. 

See  Affidavit  EntitlinOi  2. 
Ejectment,  4. 
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ATTORNEY  (ADMISSION  OF). 

The  Court  will,  in  urgent  cases, 
dispense  with  the  Reg.  Gen.,  Easter 
Term,  9  Vict.,  which  regulates  the 
taking  out  a  certificate  as  an  attorney 
where  more  than  a  year  has  elapsed 
from  the  admission :  provided  it  ap- 
pear that  there  has  heen  no  neglect  in 
the  party  applying  to  give  as  long 
notices  as  were  in  his  power,  and  that 
the  notices  so  given  afforded  a  rea- 
Bonahle  time  for  inquiry  into  his  con- 
duct, &c.,  since  his  admission.  Ex 
parte  Webb,  641 

ATTORNEY  (PRIVILEGE  OF). 

1.  On  motion  to  discharge  out  of 
custody  an  attorney  of  this  Court, 
who  had  been  arrested  whilst  attend- 
ing in  his  professional  capacity  at  a 
County  Court :  Held,  that  the  affi- 
davit need  not  shew  that  he  had 
signed  the  roll  of  attorneys  of  the 
County  Court,  in  pursuance  of  the 
6  8c  7  Vict  c.  73,  s.  27 ;  or  that  there 
was  no  roll  of  attorneys  kept  in  the 
County  Court.    CltUierbuck  v.  HuUs, 

80 

2.  In  an  action  by  an  attorney 
since  the  Uniformity  of  Process  Act, 
he  does  not  waive  his  privilege  of 
retaining  the  venue  in  Middlesex,  by 
suing  in  person,  without  naming  him- 
self as  attorney  on  the  record.  Cutis 
V.  Surridge  and  Others,  373 

ATTORNEY  (UNDERTAKING 

OF). 

Final  judgment  having  been  signed 
against  G.,  his  attorney  wrote  to  the 
plaintiff  as  follows  :— "  In  considera- 
tion of  your  agreeing  to  suspend  exe- 
cution upon  this  judgment,  I  hereby 
undertake  to  make  an  arrangement 
with  you  respecting  payment  of  the 
debt  and  costs  prior  to  G.  being  dis- 
charged from  prison  under  his  present 
detainers ;  or  in  the  event  of  your 
not  agreeing  to  the  terms  offered  by 


BANKRUPT. 

me,  to  inform  you  in  sufficient  time  of 
G.'s  intended  discharge,  so  that  you 
may  not  be  deprived  of  your  power  of 
lodging  a  detainer  against  him  :** 
Held,  not  to  amount  to  such  an  un- 
dertaking to  pay  debt  and  costs  as  the 
Court  would  enforce. 

It  is  no  answer  to  a  rule  calling 
upon  an  attorney  to  perform  his  un- 
dertaking given  in  a  cause  in  this 
Court,  that  he  is  not  an  attorney  of 
this  Court.     Thompson  v.  Gordon,  49 

ATTORNEY'S  BILL. 

1.  Where  an  attorney's  bill  con- 
tains charges  for  business  done  in  the 
Court  of  Chancery,  and  also  in  a 
Court  of  common  law,  the  bill  should 
specify  the  particular  Court  in  which 
each  portion  of  the  business  was  done. 
Ivimey  v.  Marks,  709 

2.  An  attorney's  bill  must  give  in 
some  part  of  it,  substantial  informa- 
tion of  the  Court  in  which  the  busi- 
ness has  been  done.  Engleheart  v. 
Moore,  60 

BAILMENT. 
See  Declaration,  3. 

BAILIFF. 
See  Plea,  4. 

BANKRUPT. 

See  Amendment,  8. 
Cognovit,  2. 
Irreoularitt,  1. 

1.  The  defendant  entered  into  a 
charter-party  with  the  plaintiffs,  by 
which  he  bound  himself  to  supply  a 
cargo  of  guano.  An  action  was 
brought  against  him  for  an  alleged 
breach,  in  not  supplying  the  cargo  in 
pursuance  of  his  agreement,  and  he 
suffered  judgment  by  default.  Before 
the  execution  of  a  writ  of  inquiry,  a 
fiat  in  bankruptcy  issued  against  lum. 


BANKRUPT. 
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and  he  obtained  bis  certificate,  with  a 
suspension  for  six  months.  The  da- 
mnges  were  afterwards  assessed  at 
1644/.  Ss.  9d.,  and  for  that  amount 
he  was  arrested  :  Heldt  that  this  was 
a  debt  not  provable  under  the  fiat, 
and,  consequently,  that  the  defendant 
was  not  entitled  to  be  discharged. 
}VooUey  and  Another  v.  Smithy      469 

2.  Where  a  Judge  at  nisi  prius  has 
granted  a  certificate  for  speedy  exe- 
cution, and  judgment  has  been  signed 
thereon,  and  the  costs  taxed  ;  an 
application  by  the  defendant  for  costs 
under  the  19th  section  of  the  5  &  6 
Vict.  c.  1 22,  must  be  made  within  the 
first  four  days  of  the  ensuing  Term  ; 
in  other  cases  such  application  must 
be  made  before  final  judgment. 

Quaere,  whether  the  19th  section 
of  the  5  &  6  Vict.  c.  112,  applies  to 
any  case  except  were  a  bond  is  given 
under  the  13th  section.  Smith. y. 
Temperley,  510 

3.  A  warrant  of  commitment  of  a 
bankrupt  to  prison,  under  1  &  2 
Wm.  4,  c.  56,  for  not  answering  satis- 
factorily  the  questions  put  to  him  by 
a  subdivision  Court,  need  not  set  out 
the  answers  given  before  a  single  com- 
missioner on  his  previous  examina- 
tion. 

And  if  it  state  on  the  face  of  it  that 
it  is  made  by  three  commissioners  of 
the  Court  of  Bankruptcy,  "  constitut- 
ing a  subdivision  Court,'*  it  is  suffi- 
cient ;  and  it  need  not  shew  that  the 
Court  was  duly  summoned,  or  in  what 
manner  it  was  constituted. 

The  return  to  a  habeas  corpus  set 
out  a  warrant  of  commitment  of  a 
bankrupt  made  by  a  subdivision 
Court  of  Bankruptcy  for  not  answer- 
ing satisfactorily  the  questions  put  to 
him  upon  his  examination,  and  autho- 
rizing the  bankrupt  to  be  detained, 
*'  until  such  time  as  he  should  submit 
himself  to  us,  or  to  any  of  the  com- 
missioners of  the  said  Court  of  Bank- 
ruptcy, and  full  answer  make  to  our 
or  their  satisfaction,  to  the  questions 

VOL.    IV. 


put  to  him  by  us  as  aforesaid  :"  Held, 
that  the  return  need  not  set  out  the 
fact  that  he  had  been  taken  afterwards 
before  a  single  commissioner,  who 
had  simply  inquired  if  he  had  any 
further  statement  to  make,  upon  which 
he  made  a  statement,  not  tending  to 
remove  the  dissatisfaction  produced  by 
his  former  answers,  and  was  then 
taken  back  to  prison. 

Upon  return  to  a  habeas  corpus  to 
bring  up  a  bankrupt  detained  under 
a  warrant  of  commitment,  for  not 
answering  satisfactorily  the  questions 
put  to  him  by  a  subdivision  Court, 
under  1  &  2  Wm.  4,  c.  56 ;  aflSdaviU 
of  facts  which  do  not  appear  upon  the 
face  of  the  return  may  be  made  use  of 
by  the  bankrupt. 

It  is  not  necessary  in  order  to  give 
the  subdivisional  Court  power  to  com- 
mit, that  the  answers  should  be  in 
themselves  contradictory,  or  actually 
contradicted  by  independent  testi- 
mony. It  is  sufiicient  if  they  be  of  a 
clearly  improbable  character.  In  re 
Wm.  Martin,  768 

BANKRUPT    (PROTECTION 

OF). 
Where  a  defendant  was  brought  up 
in  custody  of  a  gaoler,  for  the  pur- 
pose of  being  charged  in  execution, 
and  it  appeared  that  a  commissioner 
of  bankrupts  had,  on  the  preceding 
day,  granted  an  interim  order  for  his 
protection ;  the  Court  refused  to 
allow  him  to  be  charged  in  execution. 
Sloman  v.  fVilliams,  49 

BANKING  COPARTNERSHIP. 

See  Amendment,  8. 

BEGIN  (RIGHT  TO). 
1.  In  an  action  on  a  life  policy, 
the  declaration  averred  that  a  certain 
statement  by  the  insured  that  he  had 
not  been  afflicted  with  certain  dis- 
orders which  were  named,  (amongst 
which  was  rupture,)  was  true.     The 
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CERTIORARI. 


COGNOVIT. 


defendant  pleaded  that  the  statement 
Mras  untrue  in  this,  to  wit,  that  the 
insured  had  been  afflicted  with  rup- 
ture, concluding  with  a  verification. 
Replication,  de  injuria.  HeUt  that 
the  plaintiffs  were  entitled  to  begin. 
Ashby  and  Others  v.  Bates^  33 

2.  In  an  action  on  a  promissory 
note,  the  defendant  pleaded  several 
pleas  as  to  part,  the  proof  of  which 
lay  on  him,  and  also  a  plea  of  pay- 
ment of  money  into  Court  as  to  the 
lesidue,  to  which  the  plaintiff  replied 
damages  ultra.  HM,  that  the  plain- 
tiff was  entitled  to  begin.  Booth  v. 
M$iku,  52 

3.  The  Court  will  not  set  aside  a 
verdict  on  the  ground  that  the  wrong 
party  was  allowed  to  begin,  unless  it 
appears  that  some  manifest  injury 
has  resulted  therefrom.  Edwards  and 
Another  Assignees  of  Barley,  a  Bank- 
rupt  V.  Matthews^  721 

BILL  OF  EXCEPTIONS. 
See  New  Trial,  6. 

CAPIAS. 
See  Amendment,  4. 

CERTIFICATE  OF  JUDGE. 
See  Bankrupt,  2, 

CERTIORARI. 
See  Judge's  Order,  2. 

1 .  Affidavits  in  support  of  a  rule 
for  a  certiorari  ought  not  to  be  en- 
titled at  all. 

And  where  they  were  entitled  ••  In 
the  matter  of  the  Queen  v.  Robert 
Wallwork  and  James  Wallwork,"  (the 
name  of  the  proceedings  in  the  Court 
below  which  it  was  sought  to  bring 
up,  being  "the  Queen  v,  Robert 
Wallwork  and  James  Wallwork,")  the 
Court  held  them  irregular,  and  dis- 
charged the  rule.  Ex  parte  Wallwork, 

403 


2.  Where  a  certiorari  had  issued 
to  bring  up  a  conviction  under  the 
Master  and  Servants'  Act  (4  Geo.  4, 
c  34),  for  the  purpose  of  being 
quashed  for  defects  on  the  face  of  it, 
the  Court  admitted  the  defendant, 
who  was  in  prison  under  the  con- 
viction to  bail. 

SembUy  that  the  Court  has  power, 
in  case  the  conviction  be  affirmed,  to 
recommit  the  defendant  for  such 
further  time  as  he  would  otherwise 
have  passed  in  prison.  Ex  parte 
Lord,  405 

COGNOVIT. 

1.  A  cognovit  was  attested  thus: 
— ••  Duly  executed  by  the  above 
named  R.  G.,  in  the  presence  of  me, 
the  undersigned  S.  B.,  attorney  on 
behalf  of  the  said  R.  G.,  expressly 
named  by  him,  and  attending  at  his 
request ;  and  I  do  hereby  declare 
that  I  subscribe  my  name  as  witness 
to  the  due  execution  hereof  by  the 
said  R.  G.,  and  as  his  attorney;  and 
that  previous  to  the  execution  hereof 
by  the  said  R.  G.,  I  informed  him  of 
the  nature  and  effect  hereof.  S.  B., 
attorney,  Birmingham  :"  Held,  suffi- 
cient.    Phillips  v.  Gihhs,  275 

2.  The  6  Geo.  4,  c.  16,  s.  8,  for- 
feits the  debt  of  a  party  striking  the 
docket,  and  afterwards  accepting  a 
security,  only  where  a  commission 
issues  under  the  docket.  Therefore 
the  debt  is  not  forfeited  as  respects 
the  assignees  of  subsequent  creditors 
appointed  under  a  commission  issued 
on  a  docket  subsequently  struck. 

The  defendant  being  indebted  to 
the  plaintiff  and  other  parties,  and 
having  become  insolvent  in  May, 
1837,  it  was  agreed  between  the 
plaintiff  and  the  defendant,  that  the 
defendant  should  offer  a  composition 
of  10«.  in  the  pound  to  his  other 
creditors,  but  that  the  plaintiff  should 
not  come  in  under  that  arrangement, 
it  appearing  that  otherwise  the  de- 
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feiidant*s  assets  would  produce  a 
much  smaller  dividend.  The  plain- 
tiff struck  a  docket  against  the  de- 
fendant to  protect  him  against  such 
of  his  creditors  as  would  not  agree 
to  the  composition,  but  no  fiat  was 
issued.  The  creditors,  however,  all 
came  in,  and  a  trust-deed  was  exe- 
cuted in  December,  1837,  under 
which  they  received  between  that 
time  and  the  August  following,  the 
full  amount  of  iOs,  in  the  pound  on 
their  respective  debts.  In  Septem- 
ber, 1838,  the  plaintiff  brought  the 
present  action  against  the  defendant, 
who,  on  the  29th  of  September,  gave 
a  cognovit.  On  the  17th  of  October 
following,  judgment  was  signed  upon 
it;  and  in  December,  1845,  a  fieri 
^ias  was  sued  out,  and  the  de- 
fendant's goods  seized.  On  the  28th 
of  February,  1846,  a  fiat  in  bank- 
ruptcy issued  against  the  defendant : 
Heldt  on  motion  by  the  assignees  to 
set  aside  the  judgment  and  execution, 
that  the  debt  was  not  forfeited  under 
the  6  Geo.  4,  c  16,  s.  8. 

A  cognovit  upon  which  judgment 
is  signed  within  twenty-one  days 
after  its  execution  is  valid,  notwith- 
standing that  it  has  not  been  filed  in 
pursuance  of  the  3  Geo.  4.  c.  39, 
8.  3,  or  the  Reg.  Gen.,  Hil.  Term, 
2  &  3  Geo.  4.  BusheU  v.  Board,  3.59 

COLLOQUIUM. 
See  Declaration,  4. 

COLOUR. 

Trespass  quare  domum  fregit. 
Plea,  that  M.  being  seised  in  fee  of 
the  messuage  in  the  declaration  men- 
tioned, demised  to  L.  for  twenty-one 
years,  who  demised  it  to  the  de- 
fendant for  the  residue  of  that  term 
less  one  day.  It  then  gave  colour 
that  "  under  colour  of  a  charter  of 
demise  pretended  to  be  made  to  the 
plaintifi*,  whereas  nothing  passed  by 


it,"  &c. ;  and  then  justified  the  tres- 
pass. Replication,  that  before  the 
demise  to  the  defendant  by  L.  he 
demised  to  F.  for  three  years,  and 
that  F.  assigned  his  term  to  the 
plaintiff.  Rejoinder,  that  the  demise 
to  F.  was  subject  to  a  proviso  for 
re-entry  reserved  to  L.,  his  execu- 
tors, administrators,  and  assigns,  in 
case  of  n  on -repair ;  that  the  mes- 
suage was  not  kept  in  repair,  and 
that  the  defendant  entered  in  pur- 
suance of  the  proviso  :  Held,  first, 
that  the  defendant  was  an  assignee 
within  the  32  Hen.  8,  c.  34,  and 
could  therefore  avail  himself  of  the 
condition  of  re-entry  ;  secondly,  that 
although  livery  of  seisin  is  rendered 
unnecessary  by  the  8  &  9  Vict, 
c.  106,  s*  2,  in  order  to  pass  an 
estate  of  freehold,  the  colour  given 
by  the  plea  did  not  shew  a  title  in 
the  plaintiff;  thirdly,  that  the  alle- 
gation vi  et  armis  does  not  import  a 
breach  of  the  peace  ;  and,  fourthly, 
that  the  matter  alleged  in  the  rejoin- 
der was  not  a  departure  from  the 
plea.  Wright  v.  Burroughes  and 
Others^  438 

CONDITION. 

See  Colour. 

CONVICTION. 

See  Certiorari,  2. 

CONSENT  RULE. 
See  Order  for  Payment  of  Money. 

CONSIDERATION. 
See  Replication,  1. 

CONTINUANCES. 

See  Amendment,  9. 

COPYRIGHT. 

See  Declaration,  11. 
Particulars,  3. 
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COSTS. 


CORPORATION. 

See  Appearance,  3. 

COSTS  IN  THE  CAUSE. 
See  Costs,  2. 

COSTS. 

See  Feme  Covert. 

Judge's  Certificate. 

New  Trial,  5. 

Rule  (when  Absolute). 

Taxation. 

1.  In  an  action  of  trespass  the  de- 
fendant pleaded  four  pleas,  upon 
which  issues  were  joined.  The  cause 
was  entered  for  trial  at  the  assises, 
aad  made  a  remanet.  The  defendant 
afterwards  obtained  an  order  to  amend 
one  of  the  pleas,  and  the  cause  was 
tried  at  a  subsequent  assizes,  when  a 
verdict  was  found  for  the  defendant  on 
the  amended  plea  (which  covered  the 
whole  cause  of  action)  and  for  the 
plaintiff  on  the  other  pleas ;  Held^  on 
motion  to  review  the  taxation,  that 
the  plaintiff  was  entitled  to  the  costs 
of  the  remanet  Waller  v.  Bl^cklock,  4 

2.  Where,  after  verdict,  the  Court 
recommended  a  special  case,  which 
was  acceded  to  by  both  parties,  but 
which  was  never  finally  settled,  by 
reason  of  the  defendant's  default  : 
Held,  that  the  plaintifT,  who  had  the 
general  costs  of  the  cause,  was  not 
entitled  to  the  costs  of  the  abortive 
special  case.     Foley  v.  Bolfield,    328 

3.  An  affidavit  in  support  of  an 
application  to  enter  a  suggestion 
under  the  23  Geo.  2,  c.  zxxiii .,  (The 
Middlesex  Court  of  Requests  Act) 
described  the  defendant  as  of  "  No.  5 1 , 
Bedford  Row,  Holborn,  in  the  county 
of  Middlesex,"  and  further  stated,  that 
**  before  and  at  the  commencement  of 
this  suit  he  ivas,  and  ever  since  hath 
been,  and  still  is,  inhabiting  and 
resident  in  Bedford  Row   aforesaid; 


and  that  for  and  during  all  that  time 
he  was,  and  still  is,  liable  to  be  sum- 
moned to  the  Court  of  RequesU  held 
at  Kingsgate  Street,  Holborn,  afore- 
said ;  and  that  the  cause  of  the  above 
action,  and  every  part  thereof,  arose 
within  the  jurisdiction  of  the  said 
Court  :*'  Held,  that  the  affidavit  was 
insufficient,  as  it  did  not  shew  the 
whole  of  Bedford  Row  to  be  in  the 
county  of  Middlesex  ;  and  that  the 
Court  could  not  take  judicial  notice 
that  the  Court  of  Requests  for  Mid- 
dlesex was  held  in  Kingsgate  Street 
Thome  v.  Jackson,  478 

4.  To  debt  for  goods  sold,  money 
lent,  &c.,  the  defendant  pleaded, 
except  as  to  15«.  parcel,  &c.,  never 
indebted  ;  and  as  to  the  said  sum  of 
\bs.  payment  into  Court.  The  plain- 
tiff joined  issue  on  the  first  plea,  and 
accepted  the  lbs.  paid  into  Court. 
The  issue  was  tried  and  found  for  the 
defendant.  Held,  that  the  plaintiff 
was  entitled  to  all  the  costs  relating  to 
the  lbs.  paid  into  Court  HarrUon 
V.  fVaU,  519 

5.  Where  a  cause  stood  No.  15  on 
the  list  in  the  sheriff's  Court,  and  the 
practice  of  the  Court  was  to  go  through 
the  list  and  take  the  undefended 
causes  first,  and  on  coming  to  No.  15, 
the  plaintiff's  attorney  stated  it  to  be 
undefended,  having  good  ground  for 
believing  it  to  be  so,  and  the  cause  was 
accordingly  taken  and  tried  in  the  de- 
fendant's absence :  Held,  no  ground 
for  a  new  trial. 

At  the  time  the  debt  for  which  the 
action  was  brought  was  contracted, 
the  plaintiff  asked  the  defendant  where 
he  resided,  and  was  told  by  him  that 
he  resided  at  No.  4,  Manchester 
Buildings,  in  consequence  of  which 
the  goods  were  sent  there,  and  repeated 
conversations  were  had  with  the  de- 
fendant there,  in  none  of  which  did  he 
give  the  plaintiff  any  reason  to  think 
that  he  had  any  other  residence.  The 
writ  described  him  as  of  Manchester 
Buildings,  and  to  the  writ  he  appeared 
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and  pleaded,  and  no  objection  was 
made  to  the  description  of  the  resi- 
dence until  afler  trial  and  verdict: 
Held^  on  motion  to  enter  a  suggestion 
under  a  Court  of  Requests'  Act,  that 
the  defendant  was  precluded  from 
shewing  that  in  point  of  fact  he  resided 
elsewhere,  and  within  the  jurisdiction 
of  the  Court  of  Requests. 

Held  also,  on  motion  to  set  aside 
the  taxation  of  costs,  the  final  judg- 
ment signed  on  the  above  verdict,  and 
writ  of  execution  issued,  that  as  there 
was  no  suggestion  on  the  roll,  the 
plaintiff's  judgment  for  costs  was,  on 
the  face  of  it,  regular.  Banks  v. 
Newton^  632 

On  an  application  under  the  3  &  4 
Wm.  4,  c.  42,  s.  31,  to  exempt  plain- 
tiffs who  are  executors  from  costs,  the 
Court  will  look  not  so  much  as  to 
whether  the  plaintiffs  have  proceeded 
bon&  fide  in  the  action,  and  with  a 
fair  and  reasonable  belief  as  to  the 
justice  of  their  claim,  as  to  whether  the 
defendant  has  been  guilty  of  any  mis- 
representation or  deception  to  induce 
them  to  bring  their  action. 

Mere  silence  by  a  defendant  as  to 
the  nature  of  his  defence,  is  not  suffi- 
cient ground  for  such  an  application, 
although  it  may  have  induced  the 
plaintiffs  to  proceed  with  the  action. 
Birkhead  and  Another,  Executors ,  ^c., 
V.  North,  732 

COUNTY  COURTS. 

See  Attorney,  (Privilege  of), 

COUNTS  (STRIKING  OUT). 

Where  the  plaintiff  brought  an 
action  for  libel,  the  declaration  in 
which  contained  several  counts,  the 
Court  refused  to  strike  out  the  first 
count,  on  the  ground  that  the  plaintiff 
had  previously  obtained,  in  the  Court 
of  Queen's  Bench,  a  rule  nisi  for  a 
criminal  information  for  the  same 
libel  as  that  contained  in  that  count. 


which  rule  was,  after  argument,  dis- 
charged. Wakley  v.  Cooke  and 
Another,  702 

COURT  OF  REQUESTS. 
See  Costs,  8,  5. 

CRIMINAL  INFORMATION. 
See  Counts  (Striking  out). 

DAMAGES. 
See  Plea,  12. 

DE  INJURIA. 

See  Begin,  (Right  to),  1. 
Replication,  2. 

DEATH. 

See  Abatement  of  Suit. 
Discharge  of  Prisoner. 
Error. 

DECLARATION. 

See  Amendment,  7. 
Venue,  2. 

1 .  A  declaration  alleged  that  the  de- 
fendant wrongfully  kept  a  ram,  well 
knowing  that  the  said  ram  was  accus- 
tomed to  butt  and  injure  mankind,  and 
that  whilst  the  defendant  kept  the 
same,  it  did  butt  and  gore  the  wife  of 
the  plaintiff:  Held,  on  motion  in 
arrest  of  judgment,  that  the  declaration 
was  sufficient,  without  averring  that 
the  defendant  negligently  kept  the  ram. 
Jackson  and  Wife  v.  Smithson,        45 

2.  A  declaration  founded  on  the 
6  &  7  Vict.  c.  18,  s.  82,  which  pro- 
hibits returning  officers  from  allowing 
a  scrutiny,  alleged  that  when  the 
plaintiff  tendered  his  vote,  the  return- 
ing ofiicer  allowed  a  scrutiny,  and 
afler  such  scrutiny,  determined  that 
the  plaintiff  was  not  entitled  to  vote  ; 
•*  whereby"  the  plaintiff  was  delayed 
in  the  exercise  of  his  privilege,  and  was 
wholly  deprived  of  his  privilege,  and 
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DECLARATION. 


a  burgess  was  elected  without  any 
vote  of  the  plaintiff:  Held,  that  the 
allegations  after  the  word  **  whereby" 
were  sufficient  averments  of  fact,  and 
not  mere  inferences  from  preceding 
allegations;  and  that  the  facts  so 
averred  disclosed  sufficient  legal 
damage  resulting  from  holding  the 
scrutiny.    Pryce  v.  Belcher,         238 

3.  In  a  declaration  in  detinue,  the 
allegation  of  bailment,  whether  com- 
mon or  special,  is  mere  surplusage, 
and  not  traversable.  Clements  v. 
Flight,  261 

4.  In  an  action  for  slander,  the 
declaration  must  positively,  and  not 
by  way  of  recital,  allege  the  speaking 
of  the  slanderous  words  :  therefore  a 
declaration  which  commences  "  for 
that  whereas"  the  defendant  contriving 
to  injure  the  plaintiff,  in  a  certain  dis- 
course, spoke,  &c.,  is  bad  on  special 
demurrer.     Brown  v.  Thurlow,     301 

5.  Since  the  1  &  2  Vict.  c.  110, 
the  declaration  in  an  action  for  a 
malicious  arrest  must  allege  falsehood 
or  fraud  in  obtaining  the  Judge's 
order  for  the  capias,  and  must  state 
the  circumstances  which  constitute 
such  falsehood  or  fraud. 

But  where  the  declaration  alleged 
that  the  defendants,  not  having  rea- 
sonable or  probable  cause  for  be- 
lieving that  the  plaintiff  was  about  to 
quit  England, /a^W^  and  maliciously, 
and  without  reasonable  or  probable 
cause,  caused  and  procured  a  Judge 
to  make  an  order  for  the  plaintiff's 
arrest:  Held,  that  after  verdict  the 
declaration  must  be  taken  to  mean 
that  the  order  was  procured  by  false 
evidence,  or  by  means  of  falsehood  ; 
the  allegations  as  to  the  defendants 
not  having  reasonable  or  probable 
cause  for  believinj;  that  the  plaintiff 
was  about  to  quit  England,  being 
rejected  as  surplusage.  Daniels  v. 
Fielding  and  Another,  329 

6.  The  1  Vict.  c.  55,  for  increasing 
the  remuneration  to  be  paid  to  she- 
riffs on  executing  process,   has  not 


repealed  the  penalty  for  extortion 
imposed  by  the  29  Eliz.  c.  4,  and  in 
suing  for  such  penalty  it  is  sufficient 
to  declare  upon  the  statute  of  Eliza- 
beth. 

If  the  defendant  relies  upon  the 
statute  of  Victoria,  he  must  plead  it 
by  way  of  defence. 

A  declaration  on  the  statute  of 
Elizabeth  stated  that  the  defendant, 
by  colour  of  his  office,  took  for  exe- 
cuting a  writ  a  large  sum  of  money, 
to  wit,  16^,  being  a  larger  recom- 
pence  than  by  the  said  statute  is 
limited,  that  is  to  say,  a  large  sum, 
to  wit,  1 5/.  more  than  is  by  the  said 
act  limited,  whereby  the  plaintiff  is 
dnmaged  to  the  amount  of  1 5/. : 
Held  bad  on  special  demurrer.  Pit" 
kington  v.  Cooke,  347 

7.  The  rule,  Reg.  Gen.,  M.  T., 
3  Wm.  4,  r.  15,  as  to  the  commence- 
ments of  declarations  is  compulsory, 
and  therefore  a  declaration  not  dis- 
closing whether  the  plaintiff  proceeds 
in  person  or  by  attorney,  is  irregu- 
lar. An  application  to  set  it  aside 
should  be  made  at  Chambers,  and 
not  to  the  Court,  even  in  Term  time. 
White  V.  Feltham,  454 

8.  In  an  action  by  indorsee  against 
indorser  of  a  promissory  note,  the 
declaration  alleged  that  neither  at 
the  time  when  the  note  was  made, 
nor  afterwards,  and  before  it  became 
due,  nor  when  it  became  due,  and  on 
presentment  for  payment,  had  the 
maker  or  the  payee  any  effects  of  the 
defendant  in  his  hands ;  nor  was 
there  any  consideration  or  value  for 
the  making  of  the  note,  or  for  the 
payment  thereof,  or  for  the  indorse- 
ment by  the  payee  to  the  defendant : 
and  that  the  defendant  had  not  sus- 
tained any  damage  by  reason  of  his 
not  having  had  notice  of  the  non- 
payment of  the  note :  Held  bad  on 
special  demurrer,  as  it  was  consis- 
tent with  the  averments  in  the  de- 
claration that  the  note  might  have 
been  indorsed  by  the  defendant  for 
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lYie  accommodation  of  a  prior  party, 
or  some  third  person ;  in  which  case 
the  defendant  would  be  entitled  to 
notice  of  dishonour.  Carter  v.  Flower, 

529 

9.  A  declaration  stated  that  the 
defendant  held  a  dwelling-house  as 
tenant  thereof  to  the  plaintiffs,  under 
a  demise  thereof,  made  by  the  plain- 
tiffs ;  by  reason  of  which  tenancy  it 
became  and  was  the  duty  of  the  de- 
fendant not  to  permit  waste  :  it  then 
alleged  as  a  breach,  that  the  de- 
fendant permitted  the  house  to  be 
waste  and  ruinous :  Held  bad  on 
general  demurrer,  as  it  was  consistent 
with  every  allegation  that  the  de- 
fendant was  tenant  at  will  only. 
Harnett  and  Wife  v.  MaiOand,     545 

10.  Though  in  an  action  of  libel 
prefatory  averments  may  be  necessary 
to  explain  the  matter  alleged  to  be 
libellous,  it  is  enough  to  state  in  the 
declaration  that  the  publication  was 
**  of  and  concerning"  the  plaintiff, 
without  also  stating  that  it  was  '*  of 
and  concerning*'  such  matter.  O'Brien 
V.  Clement,  563 

11.  In  debt  for  penalties  under 
the  3  &  4  Wm.  4,  c.  15,  s.  2,  for 
representing  a  pantomime,  of  which 
the  plaintiff  was  the  author,  without 
his  license,  at  a  place  of  dramatic 
entertainment,  upon  nil  debet  by 
statute  pleaded,  it  was  held  that  the 
plaintiff's  undertaking  to  give  ma- 
terial evidence  in  Middlesex  was  ful- 
filled by  proof  of  an  offer  to  sell  the 
pantomime  in  Middlesex,  by  the 
plaintiff's  agent  acting  under  his  di- 
rections, 

A  pantomime  is  a  "  dramatic  en- 
tertainment" within  the  3  &  4  Wm.  4, 
c.  15, 

It  need  not  be  shewn  that  the  de- 
fendant knew  the  work  to  belong  to 
the  plaintiff  when  he  illegally  repre- 
sented it. 

The  offence  is  sufficiently  described, 
if  alleged  in  the  language  of  the  act 
of  Parliament.     Lee  v.  SimpsoHf  &6G 


DEBT  (PROVABLE). 
See  Bankrupt,  1. 

DEMURRER. 
A  demurrer  to  a  plea  stated  in  the 
body  of  it,  and  also  in  the  margin, 
"  that  the  plea  was  insufficient  for 
the  like  grounds  of  objection  as  those 
taken  to  a  former  plea :"  Held,  a  suf- 
ficient statement  of  the  special  causes 
of  demurrer.  Braham  v.  WatkinSy   42 

DEMURRER,  (FRIVOLOUS). 

1.  Where  a  demurrer  clearly  frivo- 
lous was  pleaded  to  one  of  several 
replications  by  a  defendant,  who  was 
under  terms  of  pleading  issuably,  &c, 
the  Court  gave  the  plaintiff  leave  to 
sign  judgment  on  the  whole  record  as 
for  want  of  a  plea;  unless  the  de- 
fendant consented  to  strike  out  the 
pleadings  ending  with  the  demurrer, 
and  pay  the  cosU  of  the  application 
and  of  preparing  for  the  triad,  which 
had  been  lost,  and  take  short  notice 
of  trial.     Tucker  v»  BamesUy,     292 

2.  Reg.  Gen.,  Hil.  Term,  4  Wm.  4, 
r.  2,  which  empowers  the  Court  oi 
Judge  to  set  aside  a  demurrer  as 
frivolous,  applies  equally  to  the  case 
of  a  plaintiff  demurring,  as  a  defend- 
ant. 

A  frivolous  demurrer  is  not  an  ir- 
regularity, but  an  improper  proceed- 
ing, which  the  Court,  in  ite  discre- 
tion, may  set  aside  at  any  time. 

Therefore,  where  the  defendants 
bad  obtained  orders  twice  for  time  to 
join  in  demurrer:  Held^  that  they 
did  not  thereby  waive  their  right  to 
apply  to  the  Court  to  set  aside  the 
demurrer  as  frivolous,  CuUi  v.  Sur^ 
ridge  and  Others.  642 

DEMURRER,  (JOINDER  IN). 
See  Irregularity,  8. 

DEPARTURE. 
See  Colour. 
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EJECTMENT. 


ERROR. 


DEPONENT.  I 

See  Affidavit. 

DETINUE. 

See  Declaration,  3. 
Plea,  11. 

DISCHARGE  OF  PRISONBai. 

The  Court  refused  to  discharge  out 
of  custody  a  defendant  taken  in  exe- 
cution in  the  year  1828,  upon  affidavit 
that  the  plaintiflT  had  died  in  1839, 
and  that  the  defendant  had  heen  in- 
formed and  believed  that  no  legal 
personal  representative  of  the  plaintiff 
had  revived  the  action,  or  had  taken 
any  proceedings  whatever  in  the 
matter,  since  the  death  of  the  plaintiff. 
Taylor  v.  Burgess^  708 

DISCONTINUANCE. 
See  Replication,  1. 

DISTRINGAS. 

A  writ  of  distringas  may  issue 
within  a  reasonable  time  after  the  ex- 
piration of  a  previous  writ  of  summons. 
Peyton  y.  Wood,  19 

DISHONOUR  (NOTICE  OF). 
See  Declaration,  8. 

DRAMATIC  ENTERTAIN- 
MENT. 

See  Declaration,  11. 

DUPLICITY. 
See  Plea,  21. 

EJECTMENT. 

See  Amendment,  2. 

Order  for  Payment  of  Money, 

1.  On  a  motion  for  judgment 
against  the  casual  ejector,  where  other 
than  2)er8unal  service  is  relied  on,  the 
affidavit  should /itate  in  terms  that  the 


deponent  *'  served  the  said  A.  B.,  the 
tenant  in  possession  by,"  &c.,  and  then 
detail  the  facts  which  it  is  sought  to 
substitute  for  personal  service.  Doe  d. 
Pigott  V.  Roe,  88 

2.  Personal  service  of  a  declaration 
in  ejectment  on  the  secretary  of  a 
railway  company  who  are  in  posses- 
sion of  the  land  sought  to  be  recovered 
is  under  the  8  &  9  Vict.  c.  16.  s.  135, 
sufficient  for  a  rule  absolute  for  judg- 
ment against  the  casual  ejector.  Doe 
dem.  Burgess  v.  Roe,  3 1 1 

3.  Service  on  one  of  two  co-execu- 
tors who  were  in  possession  of  the 
premises:  Held  sufficient  for  judg- 
ment against  the  casual  ejector.  Doe 
dem,  Strickland  v.  Roe,  431 

4.  The  Court  requires  the  same 
strictness  of  service  of  a  declaration  in 
ejectment,  where  the  tenant  in  pos- 
session is  an  attorney,  as  in  the  case  of 
any  ordinary  tenant.  Doe  dem. 
Fowler  v.  Roe^  639 

ERROR. 

See  Issues,  Several. 

A  plaintiff  having  obtained  a  ver- 
dict subject  to  a  special  case,  (with 
liberty  to  turn  the  same  into  a  special 
verdict)  had  judgment  on  the  special 
case.  The  defendants  then  brought  a 
writ  of  error  in  the  Exchequer  Cham- 
ber, after  which,  on  the  12th  of 
August,  1845.  the  plaintiff  died.  In 
December,  1845,  the  judgment  below 
was  affirmed.  The  defendants  then 
brought  a  writ  of  error  in  the  House 
of  Lords,  and  assigned  errors  thereon, 
and  on  the  6th  of  March,  1846,  pe- 
titioned the  House  of  Lords  that  the 
executor  of  the  deceased  plaintiff 
might  be  made  a  party  to  the  writ  of 
error.  On  the  11th  of  May,  the 
Lords  ordered  the  record  to  be 
remitted  to  the  Court  of  Exchequer. 
On  the  24th  of  August,  the  defendants 
again  petitioned  the  House  of  Lords 
that  the  executor  might  be  made  a 
party  to  the  judgment,  but  no  order 


FOREIGN  ATTACHMENT. 

was  made  thereon.  On  the  10th  of 
November  the  executor  sued  out  a 
scire  facias  quare  executionem  non. 
The  Court  refused  to  stay  the  judg- 
ment, but  ordered  a  stay  of  execution 
for  six  weeks,  to  enable  the  defendants 
to  sue  out  a  writ  of  error  in  the  House 
of  Lords.  Riddle,  Executor  of  Hall,  v. 
The  PropHeiors  of  the  Grantham  Canal 
Navigation,  '  555 

ESTOPPEL. 
See  Plea,  1. 

EXCEPTIONS,  (BILL  OF). 
See  New  Trial,  6. 

EXECUTION. 
See  Order  for  Payment  op  Money. 

EXECUTOR. 

Bee  Costs,  6. 

Discharge  of  Prisoner. 
Ejectment,  3. 
Error. 

EXTORTION. 
See  Declaration,  6. 

FEME  COVERT. 

A  feme  covert  who  succeeds  on  a 
plea  in  bar  of  coverture,  is  entitled  to 
costs.     Findley  v.  Farquharson,     1 86 

FOREIGN  ATTACHMENT. 

In  a  plea  of  foreign  attachment  in  the 
city  of  London,  where  it  was  alleged 
that  a  plaint  had  been  levied  against 
the  plaintiff  in  the  Lord  Mayor's 
Court  before  the  commencement  of  the 
suit,  but  there  was  no  allegation  of 
issuing  a  scire  facias  to  warn  the  de- 
fendant, who  was  the  alleged  garnishee, 
previous  to  the  commencement  of  the 
suit,  the  Court  held  the  plea  sufficient. 

Where,  pending  an  action,  a  foreign 
attachment    in     the    Lord    Mayor's 
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Court  is  executed,  but  which  latter 
suit  had  been  commenced  previous  to 
the  action  :  Held,  that  it  might  be 
pleaded  to  the  further  maintenance  of 
the  action. 

In  such  a  plea,  if  the  custom  as 
stated  does  not  allege  any  precept  to 
the  serjeant-at-mace  to  warn  the  de- 
fendant to  be  necessary,  and  the  cus- 
tom is  not  traversed,  an  averment  of 
such  a  precept  need  not  be  intro- 
duced.    fVebb  V.  Hurrell,  824 

FOREIGN  LAW. 
See  Plea,  7. 

FRAUD. 
See  Costs,  6. 

GOOD  FAITH. 
See  Arbitration,  5. 

HABEAS  CORPUS. 
See  Bankrupt,  3. 

HERIOT. 
See  Replication,  2. 

HIGHWAY. 
See  Judge's  Order,  2. 

HUSBAND  AND  WIFE. 
See  Plea,  14. 

INSPECTION  (OF  DOCU- 
MENTS). 

In  an  action  by  an  allottee  of  shares 
in  an  abortive  railway  company  against 
a  provisional  committeeman  to  re- 
cover back  the  deposit,  the  Court  will 
order  the  defendant  to  allow  the  plain- 
tiff to  inspect  and  take  a  copy  of  the 
Parliamentary  contract  and  subscri- 
bers* agreement,  if  it  appear  that  those 
documents  are  in  the  possession  or 
control  of  the  defendant.  Steadman  v. 
Arden,  16 
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INSOLVENT. 

Where  an  insolvent  has  obtained  an 
order  under  the  7  &  8  Vict.  c.  96,  s.  22, 
his  person  only  is  protected  from  pro- 
cess, and  consequently,  such  an  order 
is  no  bar  to  an  action  for  a  debt 
existing  previous  to  its  being  made. 
Toomer  v.  OingeU,  182 

INSTALMENT. 
See  Issuable  Plia,  1. 

INTERPLEADER. 

Under  a  fi.  &.  against  goods  of  M., 
the  sheriff  entered  the  apartments  of 
H.,  who  was  a  lodger  in  the  House  of 
M.,  and  there  seized  certain  goods. 
H.  claimed  them,  and  the  sheriff  ap- 
plied to  the  Court  of  Exchequer,  out 
of  which  the  fi.  fa.  issued,  for  relief 
under  1  &  2  Wm.  4,  c.  58,  s.  6,  (the 
Interpleader  Act).  An  issue  was 
directed  to  try  the  right  to  the  goods, 
and  in  it  H.  succeeded.  H.  afterwards 
brought  an  action  of  trespass  in  this 
Court  for  entering  the  apartment. 
The  Court  refused  to  stay  proceedings 
in  that  action,  as  the  order  made  in 
the  Exchequer  in  the  action  there 
only  affected  the  goods  seized,  and  did 
not  extend  to  the  trespass  which 
formed  the  subject  of  the  latter  action. 

Semble,  that  if  the  Interpleader 
order  did  extend  to  such  a  case,  the 
proper  course  was  for  the  sheriff  to 
apply  to  the  Court  of  Exchequer. 
Hollier  y.  Laurie  and  Others,       205 

2.  Where  an  execution  creditor  is 
made  a  defendant  in  an  issue  under  the 
Interpleader  Act,  and  he  is  resident 
out  of  the  jurisdiction,  the  Court  will 
compel  him  to  give  security  for  costs. 
WiUiame  v.  CrossUng^  660 

INTEREST. 
See  Summons,  2. 

IRREQULARITY. 
1.  Assignees  of  a  bankrupt  apply- 


ing to  set  aside  proceedings  on  the 
ground  of  irregularity,  must  come  to 
the  Court  within  a  reasonable  time 
after  notice  of  the  irr^ularity. 

An  original  writ  of  fi.  fa.,  and  a 
testatum  writ  were  sued  out  on  the 
2drd  of  February,  and  on  the  same 
day  the  defendant's  goods  were  seized 
under  the  testatum  writ.  On  the 
26th,  the  original  writ,  with  the  re* 
turn  of  nulla  bona,  was  filed  in  the 
proper  office  of  this  Court.  On  the 
25th  a  fiat  in  bankruptcy  was  issued 
against  the  defendant,  and  on  the 
10th  of  March,  creditors*  assignees 
were  appointed.  The  plaintiff  having 
made  up  the  roll,  on  the  face  of  which 
the  original  writ  appeared  to  be  re- 
gularly returned  before  the  issuing 
of  the  testatum  writ,  the  defendant's 
assignees  applied  to  a  Judge  at  Cham- 
bers, on  the  10th  of  March,  to  have 
the  roll  amended,  by  inserting  the 
true  date  of  the  return  of  the  testa- 
tum fi.  fa.,  and  were  referred  by  the 
Judge  to  the  Court :  Held^  that  this 
was  at  most  but  an  irregularity,  and 
that  a  motion  made  on  the  5th  of 
May  for  that  purpose  was  too  late. 
Butieriporih  v.  Williams,  82 

2.  In  an  action  by  drawer  against 
acceptor  of  a  bill  of  exchange,  the 
defendant  pleaded  (amongst  other 
pleas  concluding  to  the  country)  that 
the  plaintiff  indorsed  the  bill  to  a 
person  unknown,  who  at  the  time  of 
the  commencement  of  the  suit  was 
the  holder  thereof,  and  entitled  to 
sue  the  defendant  thereon.  The 
plaintiff  replied  that  the  said  person 
was  not  at  the  time  of  the  com- 
mencement of  the  suit  the  holder  of 
the  bill,  concluding  to  the  country. 
The  plaintiff  having  added  the  simi- 
liters, and  delivered  the  issue,  the 
defendant  struck  out  the  similiter  to 
the  above  replication,  and  demurred 
specially.  A  Judge  at  Chambers 
ordered  the  demurrer  to  be  set  aside  at 
frivolous,  and  that  the  plaintiff  be  at 
liberty  to  sign  judgment  on  the  plea 


IRREGULARITY. 


ISSUABLE  PLEA. 
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ill  question.  The  plaintiff  signed 
judgment  on  that  plea,  tried  the  other 
issues,  and  obtained  a  verdict,  the 
defendant  not  appearing  at  the  trial. 
On  motion  to  rescind  the  Judge's 
order,  and  set  aside  the  trial  and  sub- 
sequent proceedings  :  Held,  that  as 
the  rule  did  not  ask  to  set  aside  the 
issue,  there  was  no  irregularity  in 
the  trial :  Held  also,  Alderson^  B., 
dissentiente,  that  the  judgment  signed 
was  irregular,  there  being  other  pleas 
on  the  record  covering  the  whole 
cause  of  action.     Talbot  v.  Bulkeley^ 

306 

3.  A  defendant  who  obtained  time 
to  plead  on  the  term  of  rejoining 
within  twenty-four  hours,  delivered 
several  pleas,  to  some  of  which  the 
plaintiff  replied,  concluding  to  the 
country,  and  to  others  he  demurred. 
The  plaintiff  having  added  the  simi- 
liters and  joinders  in  demurrer,  the 
defendant  struck  them  out.  The 
plaintiff  then  obtained  a  Judge's 
order,  **  that  the  defendant  forthwith 
join  in  demurrer."  On  motion  to  re- 
scind that  order :  Held^  that  the  Reg. 
Gen.,  Hil.  Term,  4  Wm.  4,  r.  3, 
qualified  and  altered  the  Reg.  Gen., 
Hil.  Term,  2  Wra.  4,  r.  108,  and  that 
the  plaintiff  was  irregular  in  adding 
the  joinders  in  demurrer.  Cook  v. 
Blake,  313 

4.  A  warrant  of  attorney,  dated 
the  25th  of  May,  1842,  authorized 
certain  attorneys  to  appear  as  "  of 
Easter  Term  last  past,  Trinity  Term 
now  next,  or  any  other  subsequent 
Term,"  "and  then  and  there"  to 
receive  a  declaration  at  the  suit  of 
&c.,  **and  thereupon  to  confess  the 
said  action  or  to  suffer  judgment  by 
nil  dicit  or  otherwise,"  &c.  On  the 
27th  of  November,  1846,  a  Judge's 
order  was  obtained  for  leave  to  sign 
judgment,  and  judgment  was  accord- 
ingly signed  on  the  following  day  : 
Heldt  that  the  judgment  was  regu- 
larly signed  in  pursuance  of  the  au- 
thority by  warrant  of  attorney  ;  not- 


withstanding the  Reg.  Gen.,  Hil. 
Term,  4  Wm.  4,  Pt.  II.  r.  3,  re- 
quiring all  judgments  to  be  "  entered 
up  of  record  of  the  day  or  month, 
whether  in  Term  or  Vacation,  when 
signed." 

On  the  1st  of  December,  the  de- 
fendant's goods  were  seized  and  sold 
under  a  fieri  facias  issued  on  that 
judgment.  On  the  8th  of  December, 
a  fiat  issued  again<;t  the  defendant ; 
on  the  11th  an  official  assignee  was 
appointed,  and  on  the  4th  of  January, 
a  creditor's  assignee.  On  the  11th 
of  January,  the  first  day  of  Hilary 
Term,  a  rule  was  moved  to  set 
aside  the  judgment  and  execution : 
Held,  that  at  most  it  was  only  an 
irregularity  that  was  complained  of, 
and  that  the  application  was  made 
too  late.  Alcock  and  Others  v.  Sut^ 
clip,  612 

5.  A  rule  to  set  aside  the  declaration 
and  judgment  signed  thereon,  and  all 
subsequent  proceedings,  and  to  dis- 
charge the  defendant  out  of  custody, 
on  the  ground  that  the  defendant  has 
never  been  served  with  process  in 
the  action,  must  ask  to  set  aside  the 
appearance  also ;  unless  it  appear 
upon  affidavit  that  no  appearance  has 
in  fact  been  entered.  Hardwick  v. 
Wardle,  739 

6.  A  party  moving  to  set  aside 
proceedings  on  the  ground  of  irre- 
gularity, must  ask  to  set  aside  the 
first  proceeding  in  which  the  irre- 
gularity occurs,  ib. 

ISSUABLE  PLEA. 
See  Amendment,  5. 

1.  The  plaintiffs  declared  on  an 
agreement  that  the  defendants  should 
furnish  the  plaintiffs  with  a  steam- 
engine  by  a  specified  time,  to  be  paid 
for  by  instalments,  payable  at  certain 
times,  with  reference  to  the  progress 
of  the  work :  Breach,  that  the  steam- 
engine  was  not  furnished  by  the  spe- 
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eified  time.  A  plea  alleging  the 
non  payment  of  the  second  inatal- 
menty  though  due  with  reference  to 
the  work  done,  according  to  the 
terms  of  the  agreement,  was  held  to 
be  an  issuable  plea.  Zulueta  and 
Another  v.  MiUer  and  Another,    186 

2.  Trespass  for  taking  goods. 
Plea,  that  Uie  mayor,  aldermen,  and 
burgesses  of  the  city  of  O.  had,  from 
time  immemorial,  been  seised  in  fee 
of  certain  streets  and  lanes  within 
the  city,  and  also  of  the  toll  of  two- 
pence for  every  cart  coming  upon, 
and  passing  over,  any  of  those  streets 
or  lanes,  with  certain  exceptions; 
and  that  they  were  entitled  to  the 
right  of  distress  for  such  toll ;  and 
because  the  plaintiff's  cart,  laden 
with  merchandize  not  excepted,  came 
upon,  and  passed  over,  one  of  the 
streets  on  the  days  in  question,  the 
defendants,  as  bailiffs  of  the  corpo- 
ration, distrained  for  the  toll,  after 
demand  made.  Replication,  de  in- 
juria. 

The  defendants  being  under  terms 
to  rejoin  issuably,  specially  demurred 
for  dupUcity  to  the  above  replication  : 
Heldt  that  the  plaintiff  was  entitled 
to  sign  judgment  as  for  want  of  a 
rejoinder. 

Heldy  on  motion  to  set  aside  the 
judgment  so  signed,  that  the  repli- 
cation was  good  on  general  demurrer. 

Semble,  that  it  would  have  been 
good  even  on  special  demurrer.  Tagg 
V.  Simmonds  and  Another ,  582 

ISSUES  (SEVERAL). 

Where  there  are  issues  in  fact  as 
well  as  in  law  on  the  same  record, 
and  the  defendant  has  obtained  judg- 
ment on  demurrer  to  pleas  going  to 
the  whole  cause  of  action,  but  the 
issues  in  fact  remain  untried,  the 
Court  will  not  compel  the  defendant 
to  enter  up  a  judgment  of  nil  capiat 
per  breve,  before  the  trial  of  the 
issues  in  fact,  in  order  that  the  plain- 


.  JUDGMENT,  &c. 

tiff  may  bring  a  writ  of  error  without 
trying  the  issues  in  feet  Hinton  v. 
Acraman^  462 


JOINDER  IN  DEMURRER. 
See  Irregularity,  3. 

JUDGMENT. 
See  Irregularity,  4. 


JUDGMENT  (TIME  FOR 
SIGNING). 

A  verdict  having  passed  for  the 
plaintiff  at  the  trial  of  this  cause, 
which  took  place  in  the  Vacation,  the 
Judge  granted  a  certificate  for  im- 
mediate execution.  The  same  day 
the  plaintiff  gave  notice  of  taxation 
of  his  costs,  and  on  the  following 
day  taxed  them,  signed  judgment, 
and  issued  execution :  Held,  on 
motion  to  set  aside  the  judgment 
and  subsequent  proceedings,  that  the 
plaintiff  was  regular  in  the  course 
that  he  had  pursued,  and  that  he  was 
not  bound  to  take  out  a  rule  for 
judgment,  or  to  wait  four  days  before 
proceeding  to  sign  judgment.  Alex- 
ander  v.  JVilliams,  132 

JUDGMENT,  NUNC  PRO  TUNC. 

On  an  application  to  enter  judg- 
ment nunc  pro  tunc,  it  appeared  that 
the  cause  was  tried  in  December, 
1845,  and  that  the  plaintiff  tendered 
a  bill  of  exceptions.  It  was  settled 
and  sealed  in  May,  1846,  and  the 
postea  delivered  to  the  defendants  on 
the  3rd  of  June,  1 846.  Negotiations 
were  pending  between  the  parties  as 
to  the  form  in  which  the  judgment 
should  be  entered,  down  to  the  27 tb 
of  October  following,  when  one  of 
the  defendants  died:  Held,  that  as 
the  delay  in  signing  judgment  was 
not  the  delay  of  the  Court,  the  rule 


JUDGMENT,  arc. 


JUDGE'S  ORDER.         859 


could  not  be  granted.  Fishmongers' 
Company  v.  Robertson^  StaineSf  and 
Others,  656 

JUDGMENT  (AS  IN  CASE  OF 
NONSUIT). 

1 .  On  a  cause  being  called  on  for  trial, 
the  plaintiff,  who  had  given  a  peremp- 
tory undertaking  to  try,  applied  for 
its  postponement,  on  the  ground  of 
the  absence  of  a  material  witness. 
Pending  the  application  it  was  dis- 
covered, that  owing  to  some  defect  in 
the  entry  of  the  record,  the  cause 
could  not  be  tried ;  and  it  was  accord- 
ingly struck  out  of  the  list.  The 
Court  discharged  a  rule  absolute  for 
judgment  as  in  case  of  a  nonsuit, 
which  was  subsequently  obtained, 
and  enlarged  the  plaintiff's  peremp- 
tory undertaking.  Rogers  v.  Fonder- 
com,  102 

2.  A  defendant  is  entitled  to  move 
for  judgment  as  in  case  of  a  nonsuit, 
although  the  cause,  on  being  called 
on  for  trial,  was  struck  out  of  the 
list  in  consequence  of  neither  plaintiff 
nor  defendant  appearing.  AlloU  v. 
Bearcrofl,  327 

3.  Issue  was  joined  in  a  country 
cause  on  the  19th  of  March.  On  the 
20th  an  agreement  to  consent  to  an 
order  to  refer  was  entered  into  by  the 
attorneys  on  both  sides,  the  award  to 
be  made  on  the  1  st  of  June.  No  step 
was  taken  to  draw  up  the  order  to 
refer  by  either  party;  nor  was  any 
further  proceeding  taken  by  the  plain- 
tiff in  the  cause  :  Held,  that  a  motion 
for  judgment  as  in  case  of  a  nonsuit 
in  the  ensuing  Michaelmas  Term,  was 
regular.  Peter  Armand  Le  Comte  de 
FofUainemoreau    v.  Emile  Encontre, 

425 

4.  A  creditor's  assignee,  without 
the  consent  or  knowledge  of  the  oflB- 
cial  assignee,  commenced  an  action  in 
their  joint  names  for  the  recovery  of 
a  debt  due  to  the  bankrupt.  As  soou 
as  the  ofRcial  assignee  was  aware  of 


it,  he  applied  for  and  obtained  a  rule 
staying  proceedings  until  security 
was  given  him  for  costs.  The  de- 
fendant was  no  party  to  that  rule, 
but  it  was  served  on  him  :  Held,  that 
the  rule  only  restrained  a  voluntary 
proceeding  by  the  plaintiffs ;  and  that 
the  defendant  might,  notwithstanding, 
move  for  judgment  as  in  case  of 
nonsuit. 

Where  a  town  cause  is  made  a 
remanet  from  one  sitting  to  another, 
and  there  is  afterwards  a  default  in 
proceeding  to  trial,  the  defendant  may 
move  for  judgment  as  in  case  of  a 
nonsuit.  Lawes  and  Another,  Assign 
nees,  <^c.  v.  Bott,  559 

5.  Where  a  plaintiff  had  proceeded 
to  trial  on  a  defective  notice  of  trial, 
and  obtained  a  verdict,  and  the  pro- 
ceedings were  afterwards  set  aside  at 
the  instance  of  the  defendant,  on  the 
ground  of  the  defect  in  the  notice, 
but  the  latter  afterwards  obtained  a 
rule  for  judgment  as  in  case  of  a 
nonsuit,  for  not  proceeding  to  trial 
pursuant  to  notice,  the  Court  dis- 
charged that  rule,  with  costs.  Larker 
v.  Cerrito,  672 

JUDGE'S  ORDER. 

See  Arrest. 

1 .  A  Judge's  order  made  by  con- 
sent for  further  time  to  plead  **  pe- 
remptorily," does  not  preclude  the 
defendant  from  afterwards  applying 
by  summons  for  further  time.  Beaz- 
ley  V.  Bailey,  271 

2.  A  Judge's  order  for  costs  of  the 
prosecution  of  an  indictment  for  non 
repair  of  a  highway,  under  the  gene- 
ral Highway  Act,  5  &  6  Wm.  4, 
c.  50,  s.  95,  should  state  on  the  face 
of  it,  out  of  what  funds  the  costs  are 
to  be  paid ;  and  where  it  did  not  do 
so,  the  Court  set  the  order  aside. 

Semble,  that  it  should  also  state  the 
amount. 

Semble,  that  where  an  indictment 
is  preferred  at  the  quarter  sessions  by 
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LACHES. 


order  of  special  sessions,  and  is  re- 
moved into  this  Court  by  the  defend- 
ants by  writ  of  certiorari,  and  is  then 
tried  at  nisi  prius.  the  Judge  sitting 
there  is  a  "Judge  of  assize,  before 
whom  the  said  indictment  is  tried," 
within  the  meaning  of  the  95th  sec- 
tion of  the  5  &  6  Wm.  4,  c.  50,  so 
as  to  be  enabled  to  make  an  order  for 
payment  of  the  costs  of  the  prose- 
cution. 

Where  the  order  was  made  to  pay 
the  costo  to  "G.  H.  A."  (the  pro- 
secutor) "  or  his  attorney."  Semble, 
that  the  order  was  not  bad,  because 
"  G.  H.  A."  was  dead  at  the  time  of 
the  order  made. 

Semble,  that  it  need  not  appear 
by  express  averment,  if  it  may  be 
gathered  by  reasonable  implication 
that  the  highway  in  respect  of  which 
the  indictment  is  preferred,  is  within 
the  division,  for  which  the  justices  in 
special  sessions  were  sitting,  who  or- 
dered the  indictment  to  be  preferred. 

Semble,  that  it  is  not  necessary  that 
the  Judge  should  state  on  the  face  of 
the  order,  the  facts  out  of  which  his 
jurisdiction  arises.  Regina  v.  The 
Inhabitants  of  Watford,  593 

A  Judge's  order  under  6  &  7  Vict. 
c.  73,  s.  43,  for  entering  up  judgment 
for  the  amount  of  the  Master's  allo- 
catur, has  the  same  force  as  a  rule  of 
Court  under  the  1  &  2  Vict.  c.  110. 

Therefore  it  is  unnecessary  to  sue 
out  a  writ  and  declaration  by  way  of 
foundation  for  the  judgment.  Grif- 
fiths s.  Hughes,  719 

A  Judge's  order  to  set  aside  an 
appearance  is  of  no  avail  until  served 
on  the  opposite  party,  although  the 
clerk  of  appearances  has  struck  out 
the  appearance  in  pursuance  of  that 
order.  Belcher  and  Others,  Assignees, 
S^c.  v.  John  Goodered,  sued  by  the 
name  of  Henry  Goodtred,  814 

JUDGE'S  CERTIFICATE. 

iS<;e  Bankrupt,  2. 
In  an  action  of  trespass,  the  cause 


of  action  alleged  was  driving;  stakes 
into  the  plaintiff's 'land.  The  de- 
fendant paid  40«.  into  Court,  and  that 
sum  the  plaintiff  accepted  and  dis- 
continued. The  defendant  did  not 
remove  the  stakes,  and  a  notice  in 
writing  was  served  on  him,  stating 
that  if  he  did  not  remove  them,  a 
second  action  would  be  brought.  The 
defendanty  however,  continued  the 
stakes  in  the  plaintiff's  land,  and  a 
second  action  was  accordingly  brought. 
Thejury  gave  less  than  40«.  damages, 
and  it  was  held  that  the  continuance 
of  the  stakes  in  the  plaintiff's  land 
was  a  trespass  after  notice,  within 
the  3  &  4  Vict.  c.  24,  s.  3,  and  that, 
therefore,  the  plaintiff  was  entitled  to 
full  costs  :  Held  also,  that  in  order  to 
obtain  them,  the  plaintiff's  proper 
course  was  to  apply  to  enter  a  sug- 
gestion, and  not  for  the  Judge's  cer- 
tificate.    Bowyer  v.  Cook,  81 6. 

JURAT. 

See  Affidavit. 

JURISDICTION. 

See  Judge's  Order,  2. 
Plea,  22. 

LANDLORD  AND  TENANT. 
See  Declaration,  9. 

LACHES. 

See  Arbitration,  7. 
Irregularity,  1. 
Mandamus,  1. 

1 .  It  is  not  too  late  to  apply  on  the 
8th  of  June  to  set  aside  such  a  plea 
which  had  been  delivered  on  the  22nd 
of  April.  Wright  v.  Burroughes  and 
Others,  22(i 

2.  A  defendant  applied  by  sum- 
mons at  Chambers  to  strike  out  counts 
on  the  ground  that  they  related  to  the 
same    subject-matter    of  complaint. 


MALICK. 


MANDAMUS. 


801 


The  summons  was  heard  on  the  14th 
of  November,  when  it  was  dismissed 
with  costs.  On  the  19th  the  defendant 
made  a  similar  application  to  the 
Court :  Held,  too  late. 

Sembley  that  an  appeal  lies  to  the 
Court  where  a  Judge  has  refused  to 
make  an  order.  Chapman  v.  King 
and  Another f  311 

LIBEL. 

See  Counts,  (Striking  out). 
Declaration,  10. 
Plea,  15,  10. 

KbPLICATlON,  3. 

LIMITATIONS  (STATUTE  OF). 
See  Amendment,  1,  8. 

LIVERY  OF  SEISIN. 
See  Colour. 

LORD  OF  MANOR- 
See  Replication,  2. 

LUNATIC. 

An  order  of  removal  of  a  lunatic 
pauper  under  9  Geo.  4,  c.  40,  s.  42, 
was  made  on  the  9th  of  July,  1845, 
and  on  the  8th  of  August,  the  8  &  9 
Vict.  c.  126,  came  into  force,  which 
repeals  the  former  act,  "  except  as  to 
any  matters  committed  or  done,  before 
the  passing  of  this  act,  which  shall  be 
as  if  this  act  had  not  passed."  Held^ 
that  the  right  of  appeal  under  ss.  46 
and  54  of  the  former  act,  was  not 
taken  away. 

An  appeal  against  an  order  under 
9  Geo.  4,  c.  40,  s.  42,  is  an  appeal 
under  ss.  46  and  54,  or  one  of  them, 
and  not  under  sect.  60  ;  and  there- 
fore the  appellant  is  not  bound  to  give 
grounds  of  appeal  under  the  latter 
section.  Regina  v.  The  Recorder  of 
York,  376 

MALICE. 

See  Declaration,  5. 
Plea,  10. 


MANDAMUS. 

1.  At  the  Epiphany  Sessions,  upon 
objection  to  a  notice  of  appeal,  the 
justices  had  dismissed  the  appeal, 
subject  to  a  special  case,  or  a  motion 
for  a  mandamus  :  Held^  that  the  ap- 
pellant was  not  too  late  in  applying, 
in  the  Easter  Term  following,  for  a 
mandamus  to  hear  the  appeal.  Re- 
gina V.  The  Justices  of  Cheshire^    94 

2.  Notice  and  grounds  of  appeal 
under  the  4  &  5  Wm.  4,  c.  76,  s.  81, 
should  be  given  fourteen  days  before 
the  first  day  of  the  general  quarter 
sessions,  and  not  fourteen  days  before 
the  first  day  on  which  the  adjourned 
sessions  are  appointed  to  be  held,  for 
the  division  in  which  the  appeal  is  to 
be  tried. 

Where  the  quarter  sessions  were 
held  at  B.,  and  by  adjournment  in 
each  of  three  other  divisions  of  a 
county,  and  the  appellants  had  given 
notice  and  grounds  of  appeal  fourteen 
days  before  holding  the  sessions  for 
the  division,  but  not  fourteen  daya 
before  holding  the  sessions  at  B. ;  and 
the  sessions,  on  the  objection  being 
taken,  dismissed  the  appeal ;  this 
Court  refused  to  grant  a  mandamus, 
compelling  them  to  enter  continuances 
and  hear  it.  Regina  v.  Justices  of 
Suffolk.     {BedweU  Ash  v.  Woolpit), 

628 

3.  After  a  notice  *' to  enter  and 
try"  an  appeal  had  been  served  on  the 
respondents,  the  attorney  of  the  ap- 
pellants thinking  the  words  "  to  enter" 
were  improper,  as  the  appeal  had  al- 
ready been  entered  and  respited,  ob- 
tained the  notice  back,  altered  it  by 
striking  out  the  words  "  to  enter," 
and  by  inserting  a  statement  that  the 
former  notice  was  thereby  withdrawn, 
and  caused  it  to  be  re-served,  but  . 
without  getting  the  parish  officers  to 
re-sign  it.  Upon  the  appeal  being 
called  on  at  the  sessions,  the  appel- 
lants were  put  to  prove  their  notice 
of  appeal.  They  accordingly  proved 
the  original  notice ;  upon  which  the 
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NEW  TRIAL. 


respondents  objected  that  that  nodce 
bad  been  withdrawn,  and  called  the 
appellants*  attorney,  who  proved  the 
second  notice  withdrawing  the  first. 
There  was  no  proof,  however,  at  what 
time  the  second  notice  was  served. 
The  sessions  dismissed  the  appeal  on 
the  ground  "  that  the  notice  of  appeal 
was  not  sufficiently  proved." 

On  motion  for  a  mandamus  to  the 
sessions  to  hear  the  appeal,  Held^ 

]  St,  that  the  original  notice  was  a 
sufficient  notice,  the  words  *'  to  enter*' 
being  merely  redundant ;  but  that  it 
was  withdrawn  by  the  second  notice. 

2nd,  that  the  second  notice  was  a 
sufficient  notice,  and  did  not  require 
re-signing  by  the  parish  officers,  as 
the  alterations  were  mere  corrections, 
for  the  purpose  of  carrying  out  the 
original  purpose  for  which  the  signa- 
tures were  affixed,  and  which  it  was 
part  of  the  attorney's  duty  to  accom- 
plish ;  but  that  as  there  was  no  proof 
of  the  time  of  its  service,  the  sessions 
had  come  to  a  right  decision  in  refus- 
ing to  hear  the  appeal.  Regina  v. 
Justices  of  SomerseUhire^  (  fVedmare  v. 
West  Pennard).  741 

MANOR  (LORD  OF). 

See  Replication,  2. 

MATERIAL  EVIDENCE. 

In  an  action  for  goods  sold,  the 
plaintifi*,  who  was  bound  by  an  un- 
dertaking to  give  material  evidence 
in  the  county  of  Durham,  gave  in 
evidence  a  letter  written  by  the  de- 
fendant, admitting  part  of  the  claim, 
which  letter  was  posted  in  Durham, 
and  received  in  Yorkshire  :  Held^ 
sufficient  to  satisfy  the  undertaking. 
Hall  V.  Storey^  345 

MAYOR'S  COURT. 

See  Foreign  Attachment. 

NEW  ASSIGNMENT. 
To  trespass  for  breaking  and  enter- 


ing the  plaintiff*8  close,  the  defendant 
pleaded  a  right  of  way  oyer  the  locus 
in  quo.  The  plaintiff  new  assigned 
trespasses  extra  viam.  The  defendant 
pleaded  to  the  new  assignment,  that 
whilst  he  had  the  said  right  of  way, 
the  plaintiff  obstructed  the  way  by 
digging  a  trench,  &c. ;  and  that  for 
the  purpose  of  avoiding  the  obstruc- 
tion and  using  the  way,  the  defendant 
went  along  the  part  of  the  close  in 
the  new  assignment  mentioned.  Re- 
plication de  injuria :  Held,  iPloti,  B., 
dissentiente,)  that  the  right  of  way 
stated  in  the  plea  to  the  declaration 
was  not  admitted  by  the  new  assign- 
ment, and  that  being  substantially  re- 
asserted in  the  plea  to  the  new  assign- 
ment, the  defendant  was  bound  to 
prove  it.     Robertson  v.  GantleU,  548 

NEW  TRIAL. 

See  Right  (to  Begin),  3. 
Costs,  5. 
Writ  of  Trial. 

1 .  The  Court  will  not  grant  a  new 
trial  on  the  ground  of  the  verdict  being 
against  evidence,  if  it  appear  upon  the 
notes  of  the  trial  that  evidence  has 
been  improperly  rejected,  which,  if 
received,  would  have  warranted  the 
jury  in  returning  the  verdict  sought  to 
be  set  aside. 

The  plaintiff,  in  the  further  and 
better  particulars  of  his  demand, 
delivered  under  a  Judge's  order, 
omitted  all  mention  of  a  sum  for  which 
he  had  given  the  defendant  credit  in 
the  particulars  delivered  with  the  de- 
claration. At  the  trial,  it  appeared 
that  the  further  particulars  were  alone 
annexed  to  the  record  ;  but  the  de- 
fendant offered  in  evidence  the  par- 
ticulars in  which  the  credit  was  given 
him.  The  undersheriff  having  refused 
to  receive  these  particulars  in  evidence, 
the  jury  notwithstanding  found  a 
verdict  for  the  defendant.  On  motion 
for  a  new  trial,  on  the  ground  of  the 
verdict   being  against  the  evidence : 


NEW  TRIAL. 
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Held^  that  the  Court  would  not  grant 
a  new  trial,  as  the  particulars  tendered 
in  evidence  ought  to  have  been  re- 
ceived, and,  if  that  had  been  done,  the 
verdict  would  have  been  warranted. 
BouUon  V.  Pritchard,  1 1 7 

2.  Wnbere  a  defendant  obtains  a 
Judge's  order  to  postpone  a  trial  on 
payment  of  costs,  he  should  serve  an 
appointment  to  tax  with  the  order ; 
and  where  he  omitted  to  do  so,  and  the 
plaintiff  treated  tlie  order  as  a  nullity, 
and  proceeded  to  trial,  the  Court 
refused  to  set  aside  the  verdict  so 
obtained,  except  upon  payment  of 
costs  by  the  defendant.  Waller  v. 
Joy,  838 

3.  Where  a  party  makes  a  speech 
and  conducts  a  case  as  an  advocate, 
he  cannot  afterwards  give  evidence  as 
a  witness  in  the  same  case. 

In  an  action  tried  before  the  under- 
sheriff,  the  attorney  for  the  plaintiff 
opened  the  case  to  the  jury,  examined 
the  witnesses,  made  a  speech  in  reply, 
and  afterwards  proposed  to  call  him- 
self as  a  witness  to  refute  the  de- 
fence. His  evidence  was  objected  to 
by  the  defendant,  but  received  by  the 
nndersheriff,  and  a  verdict  was  re- 
turned for  the  plaintiff:  Held,  that 
the  Court  would  grant  a  new  trial. 
Stones  V.  Byron,  393 

4.  A  plea  puis  darrein  continuance 
pleaded  on  or  after  the  first  day  of 
the  sitting  at  nisi  prins,  must  be 
pleaded  in  form  as  a  plea  at  nisi  prius, 
and  delivered  to  the  Judge;  and  where 
it  was  pleaded  as  a  plea  in  banc,  and 
delivered  to  the  attorney  on  the  other 
Bide  on  the  first  day  of  the  sitting, 
and  the  plaintiff,  treating  it  as  irre- 
gular, proceeded  to  trial  as  if  no  such 
plea  had  been  pleaded,  and  obtained 
a  verdict ;  the  Court  refused  to  set 
the  verdict  aside.  Payne  v.  Shen^ 
stone,  Administratrix,  ^c.  396 

5.  A  rule  was  made  absolute  for  a 
new  trial,  without  any  mention  of 
costs  in  the  rule:   Held,  that  the 
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Master  was  right  in  allowing  the  suc- 
cessful party  all  such  costs  of  the 
first  trid  as  were  available  for  the 
second. 

And  therefore  that  he  was  right  in 
allowing  the  costs  of  the  briefs,  sub- 
poenas, and  copies  on  the  first  trial : 
but  not  the  fees  on  the  briefs  or  the 
consultation  fees,  or  the  costs  of 
serving  the  subpcenas  for  the  first 
trial.     Lambert  v.  Lyddon,  400 

6.  The  Court  permitted  a  motion 
for  a  new  trial  to  be  made  more  than 
a  year  after  the  verdict  was  pro- 
nounced, a  bill  of  exceptions  which 
had  been  tendered  at  the  trial  not 
being  sealed  in  consequence  of  the 
Judge's  death. 

Where  a  verdict  has  been  pro- 
nounced, and  more  than  four  Terms 
are  allowed  to  elapse  before  judgment 
is  signed,  it  is  not  necessary  to;give 
a  Term's  notice  before  the  latter  step 
is  taken.  Newton  and  Wife  v.  BoodUe 
and  Others,  664 

NEGATIVE  PREGNANT. 
See  Plea,  17. 

NEGLIGENCE. 
See  Declaration,  1, 

NOLLE  PROSEQUL 
See  Amendment,  5. 

NON  ASSUMPSIT. 
See  Plea,  6. 

NON  DETINET. 
See  Plea,  11. 

NON  JOINDER. 
See  Plea,  2,  20,  23. 

NOTICE  OF  ACTION. 
See  Taxation,  4. 
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NULLITY. 


PARTICULARS. 


NOTICE  (OF  DISHONOUR.) 

See  Declaration,  8. 

A  notice  of  dishonour  given  by  a 
party  to  a  bill  other  than  the  holder, 
should  shew  that  the  party  to  whom 
it  is  addressed  is  looked  to  for 
pa3rment. 

In  an  action  by  indorsee  against 
the  drawer  of  a  bill  of  exchange,  it 
was  proved  that  the  defendant  called 
at  C.'s,  a  party  to  the  bill,  (but  not 
the  holder),  to  whom  notice  of  dis- 
honour bad  been  given  by  the  plain- 
tifl^  the  same  evening  that  the  bill 
became  due,  and,  on  inquiring  about 
the  bill,  was  told  by  C.'s  foreman, 
that  *'  it  had  been  presented  and  was 
not  taken  up."  The  next  day,  the 
defendant  called  on  C.  about  the  bill, 
and  was  told  by  him  that  the  ac- 
ceptor '*had  not  taken  it  up," — 
"  that  it  was  not  paid."  There  was 
no  e^dence  to  shew  what  C/s  busi- 
ness was,  or  that  his  foreman  had 
any  authority  to  give  notice  of  dis- 
honour: Held,  no  sufficient  notice 
of  dishonour.     Ea$t  v.  Smithy      744 


NOTICE  OF  TRIAL. 

Where  the  plaintiff's  pleading  con- 
cludes to  the  country,  he  may  give 
notice  of  trial  under  Reg.  Gen.,  Hil. 
Term,  2  Wm.  4,  r.  59,  either  at  the 
time  of  delivering  the  pleading  or 
afterwards,  without  waiting  for  the 
similiter  to  be  added.  Where  a  rule 
nisi  has  been  obtained  to  set  aside  a 
notice  of  trial,  with  a  stay  of  proceed- 
ings :  SemblCf  that  it  is  no  violation 
of  the  rule  to  countermand  the  notice 
of  trial.  MulUns  and  Another  v. 
Ford,  765 

NULLITY. 

See  Amendment,  5. 
New  Trial,  2. 


NUNC  PRO  TUNC. 

See  Abbitration. 

Judgment  Nunc  Pro  Tunc. 

OF  AND  CONCERNING. 
See  Declaration,  10. 

ORDER  (FOR  PAYMENT  OF 
MONEY). 

A  consent  rule  in  ejectment, 
whereby,  upon  a  certain  event,  either 
party  is  to  pay  costs,  is  an  order  for 
the  payment  of  money  within  the 
1  &  2  Vict.  c.  110,  s.  18;  and  after 
the  costs  are  ascertained  by  the  Mas- 
ter's allocatur,  execution  may  issue 
thereon.  Doe  dem,  Pennington  and 
Others  v.  Barrett  and  Another,     755 

OUTLAWRY. 
See  Amrndmsnt,  S. 

PANTOMIME. 
See  Declaration,  1 1 . 

PARTICULARS. 

See  New  Trial,  1. 

1.  In  an  action  for  work  and  la- 
bour, the  particulars  of  the  plaintiff's 
demand  stated  the  action  to  be  brought 
"  to  recover  from  the  defendants  the 
sum  of  450^,  claimed  by  the  plaintiff 
for  his  services  as  clerk  or  manager 
to  the  defendants  from  October  1837 
to  October  1839.'*  An  order  was 
made  for  further  and  better  parti- 
culars, when  the  plaintiff  delivered 
the  same,  with  the  addition  of  the 
words  '*  aifter  the  rate  of  200^  peran- 
num  :*'  Held,  that  the  plaintiff  could 
not  give  evidence  of  a  daim  for  com- 
mission on  the  amount  of  business 
done  by  the  defendants  through  his 
introduction.  Law  v.  Thompson  and 
Others,  54 

2.  In  an  action  on  the  indebitatus 
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counts  by  a  broker  to  recover  the 
amount  of  shares  purchased  for  the 
defendant,  and  commission  on  the 
same  ;  the  Court  obliged  him  to  fur- 
nish the  dates  of  the  purchases  within 
the  compass  of  a  few  days,  and  the 
names  of  the  parties  from  whom 
purchased.      Berkley    v.    De    Vere^ 

97 

3.  In  an  action  on  the  case  for  an 
infringement  of  the  copyright  of  a 
certain  book,  the  defendant  pleaded 
several  pleas,  denying  that  the  plain- 
tiff was  the  proprietor  of  the  copy- 
right ;  that  there  was  any  copyright 
subsisting  ;  that  the  books  were  first 
published  in  England  ;  and  that  the 
copies  complained  of  were  unlawfully 
printed.  Held^  on  application  by  the 
plaintiff  to  have  the  notice  of  objec- 
tions, delivered  with  the  defendant's 
pleas  under  the  5  &  6  Vict.  c.  45, 
s.  16,  amended,  that  the  alleged  first 
publication  having  taken  place  abroad, 
and  so  far  back  as  the  year  1831,  it 
was  sufficient  for  the  defendant  to 
state  the  year  of  the  first  publica- 
tion, and  that  it  was  not  necessary 
that  he  should  specify  the  day  or 
month. 

But  that  he  was  bound  to  state  the 
name  of  the  party  whom  he  alleged 
to  be  the  proprietor  or  first  publisher, 
the  title  of  the  work,  the  place  where, 
and  the  time  when,  the  first  publica- 
tion took  place. 

Held  also  that  he  was  not  entitled 
to  object  that  "  some  person  whose 
name  is  to  the  defendant  unknown, 
and  not  the  plaintiff,  was  the  pro- 
prietor of  the  said  copyright.*' 

Nor  "that  the  plaintiff  was  not 
himself  the  author." 

Nor  '*  that  the  work  was  not  first 
printed  or  published  in  the  British 
dominions." 

Nor  that  the  plaintiff  never  ac- 
quired any  title  by  assignment  *'  or 
otherwise,^'  to  the  copyright. 

Nor  that  there  was  do  ••  valid**  as- 
signment, &c. 


Nor  '*  that  there  is  no  copyright  in 
a  work  first  published  out  of  the  Bri- 
tish dominions,  under  such  circum" 
stances  as  the  books  in  question  were 
I  published.** 

But  that  he  might  object  that 
A.  B.,  if  any  one,  and  not  the  plain' 
tiff,  was  the  proprietor. 

And  that  at  the  time  of  commit- 
ting the  alleged  grievances  **  no  eopy^ 
right"  in  the  work  **  was  subsisting." 
Boosey  v.  Davidson,  147 

4.  Where  a  defendant  obtains  an 
order  for  particulars  with  a  stay  of 
proceedings,  he  may  give  notice  of 
abandoning  the  order  for  particulars, 
and  demur  or  plead  to  the  declaration, 
without  getting  the  original  order 
rescinded.    Maunder  v.  CoUett,     456 

5.  In  an  action  by  a  surveyor  to  re- 
cover for  work  done  and  money  ex- 
pended, in  respect  of  a  projected 
railway  company,  where  it  does  not 
appear  that  the  defendant  is  other 
than  a  stranger  to  the  plaintiff,  and 
to  the  nature  of  his  claim,  the  par- 
ticulars of  demand  must  be  more  ex" 
plicit  than  in  ordinary  cases. 

I  In  such  a  case,  therefore,  the  Court 
;  required  the  particulars  to  state  how 
many  men  were  employed  in  the 
surrey,  &c.,  and  for  what  time  ;  and 
to  separate  the  tavern  charges  from 
posting  and  other  expenses ;  and  to 
state  for  whom  the  former  were  in- 
curred.    Prichard  v.  Nelson,       693 

6.  An  order  was  made  for  delivery 
of  particulars  of  set-off,  with  dates, 
and  in  default  thereof,  that  the  de- 
fendant should  be  precluded  from 
giving  evidence  of  set-off.  Particu- 
lars were  delivered,  but  without  dates, 
subsequently  to  which  the  plaintiff 
replied,  and  the  cause  came  on  for 
trial,  when  the  Judge  refused  to  re- 
ceive the  evidence  of  set-off:  Held, 
that  the  evidence  was  properly  re- 
jected, the  order  not  having  been 
complied  with  ;  and  that  the  plaintiff 
had  not  waived  the  objection  by  reply- 
ing to  the  plea.  IbbeU  v.  Leaver,    7 1 6 
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PARTNER. 

See  Surety. 

Where  a  partner  had  heen  taken 
in  execution  on  a  judgment  signed 
on  a  warrant  of  attorney  given  by  a 
co-partner  without  the  authority  of 
the  former,  and  without  his  know- 
ledge of  the  proceedings  in  the  action, 
the  Court  set  aside  the  proceedings, 
and  discharged  the  defendant ;  one 
partner  not  having  authority  to  enter 
an  appearance  or  submit  to  judgment 
on  behalf  of  the  firm.  Hamhridge  v. 
De  La  Crouie  and  Francois^         466 

PAUPER. 

See  Appeal. 

1.  A  plaintiff  sued  in  formd  pau- 
peris, and  after  action  brought,  exe- 
cuted a  release  to  the  defendants ; 
the  release  having  been  pleaded  puis 
darrein  continuance,  the  Court  set  it 
aside  on  the  application  of  the  plain- 
tiff's attorney.  Wright  v.  Burroughes 
and  Others,  226 

2.  Where  a  plaintiff  sued  in  debt 
for  work  and  labour,  and  obtained  a 
verdict,  which  was  afterwards  set 
aside,  and  a  new  trial  ordered,  and 
instead  of  proceeding  again  to  trial, 
lie  commenced  a  fresh  action  in  form& 
pauperis  in  respect  of  the  same  sub- 
ject-matter in  assumpsit,  declaring  on 
a  special  contract;  the  Court  made 
absolute  a  rule  to  stay  proceedings  in 
the  second  action  until  the  former 
was  discontinued  or  determined. 
Haigh  v.  Parist  325 

PAYMENT,  (PLEA  OF). 
See  Plea,  13. 

PENALTIES. 
See  Declaration,  1 1 . 

PENDENCY  OF  SUIT. 
See  Plea,  2. 


PEREMPTORY  UNDER- 
TAKING. 

A  plaintiff  who  is  prevented  by 
accident  from  trying  pursuant  to  his 
peremptory  undertaking,  should  come 
to  the  Court  to  have  it  enlarged,  and 
not  proceed  to  trial  after  the  time 
limited  in  his  peremptory  undertaking 
has  expired. 

And  where  he  did  not  do  so,  but 
gave  a  fresh  notice,  and  proceeded  to 
trial  aAer  the  time  limited  by  his 
undertaking  had  expired,  and  ob- 
tained a  verdict  in  the  absence  of  the 
defendant,  who  refused  to  attend, 
the  Court  set  aside  the  verdict  so  ob- 
tained with  costs.     Btuhell  v.  Slack, 

388 

PEREMPTORILY. 
See  JuDGE*s  Order. 

PIRACY. 
See  Declaration,  11. 

PLEA. 

See  Declaration,  6. 

Foreign  Attachment. 

1.  To  a  declaration  for  unskilfully 
constructing  a  kitchen  range,  the  de- 
fendants pleaded,  by  way  of  estoppel, 
that  they  sued  the  now  plaintiff  for 
the  price  of  constructing  the  range, 
and  that  he  pleaded  payment  into 
Court  of  42/.,  which  the  now  defend- 
ants accepted  in  satisfaction :  Held, 
on  demurrer,  that  the  plea  did  not 
amount  to  an  estoppel,  and  afforded  no 
answer  to  the  action.  Rigge  v.  Bur- 
hidge  and  Others,  1 

2.  In  an  action  against  one  of 
several  joint  contractors,  the  defend- 
ant cannot  plead  in  abatement  the 
pendency  of  another  action  for  the 
same  cause  against  another  co-con- 
tractor :  but  he  should  plead  in  abate- 
ment the  non-joinder  of  the  joint 
contractor ;  and  if  a  second  action  be 
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brought  against  all,  the  pendency  of 
the  former  action  against  the  other 
joint  contractor  may  be  pleaded. 
Henry  v.  Goldney,  6 

3.  To  assumpsit  by  drawer  against 
acceptor  of  a  bill  of  exchange,  with 
counts  for  money  lent,  &c.,  the  de- 
fendant pleaded,  first,  that  he  was 
employed  by  G.  &  Co.  to  engrave  a 
certain  print  for  the  sum  of  1200^, 
and  that  G.  &  Co.  had  agreed  to  pay 
him  on  account  of  the  said  engraving 
40/.  a  month;  and  thereupon,  in 
consideration  that  the  defendant,  with 
the  assent  of  G,  ^  Co.,  and  at  the 
request  of  the  plaintiff,  would  suflTer 
and  permit  the  plaintiff  to  receive 
from  G.  &  Co.  so  much  of  the  said 
instalments  as  should  amount  to  the 
sum  of  money  in  the  bill  specified, 
the  plaintiff  agreed  to  take  payment 
of  the  bill  out  of  such  instalments, 
and  to  discharge  the  defendant  from 
the  performance  of  the  promise.  The 
plea  then  averred  that  the  plaintiff, 
in  pursuance  of  the  agreement,  re- 
ceived of  G.  &  Co.  40/.,  being  the 
first  instalment;  and  although  ano- 
ther instalment  was  due,  and  the 
same  was  sufficient  to  satisfy  the 
residue  of  the  bill,  the  plaintiff,  of  his 
own  wrong,  omitted  to  obtain  and 
procure  it  from  G.  &  Co.  Replica- 
tion, that  in  consideration  that  the 
defendant,  with  the  assent  of  G.  & 
Co.,  at  the  request  of  the  plaintiff, 
would  suffer  and  permit  the  plaintiff 
to  receive  from  G.  &  Co.  so  much  of 
the  said  instalments  as  should  amount 
to  the  sum  of  money  in  the  bill  spe- 
cified, the  plaintiff  did  not  agree  to 
take  payment  of  the  bill  out  of  such 
instalment,  and  to  discharge  the  de- 
fendant from  the  performance  of  the 
promise :  HeU  on  special  demurrer, 
that  the  replication  was  bad,  inasmuch 
as  it  was  uncertain  whether  the  plain- 
tiff meant  to  put  in  issue  the  consi- 
deration or  the  agreement,  or  both. 
Held  also,  that  the  plea  was  bad,  for 
not  shewing  such  an  agreement  be- 


tween the  three  parties  as  would  give 
the  plaintiff  a  right  of  action  against 
G.  &  Co. 

The  defendant  also  pleaded  to  the 
money  counts,  as  to  50/.  parcel,  &c., 
that  before  any  breach  of  the  promise 
in  those  counts  mentioned,  the  plain- 
tiff made  a  bill  of  exchange  for  the 
payment  of  50/.  four  months  after 
date,  and  that  defendant  accepted  the 
bill  and  delivered  the  same  to  the 
plaintiff,  who  then  accepted  the  same 
in  discharge  of  the  sum  of  50/.  parcel, 
&c.,  and  then  indorsed  and  delivered 
the  same  to  S.,  who  from  thence 
hitherto  hath  been,  and  still  is,  the 
holder  of  the  bill,  and  entitled  to  sue 
thereon.  Replication:  that  defendant 
did  not  pay  the  bill,  and  that  Sharp 
returned  it  to  the  plaintiff,  who  thereby 
then  became  and  was  the  holder 
thereof,  and  so  remained  and  con- 
tinued until  and  at  the  time  of  the 
commencement  of  this  suit,  and  still 
is  the  holder  thereof.     Verification. 

There^was  a  similar  plea  alleging 
payment  to  S.  while  he  was  the  holder 
of  the  bill ;  to  which  the  plaintiff 
replied,  denying  the  payment,  and 
alleging  that  S.  returned  the  bill  as  In 
the  last  plea* 

Held,  on  special  demurrer,  that  the 
two  last  replications  were  argumen- 
tative denials  of  the  allegation  in  the 
pleas  that  S.  was  the  holder  of  the 
bill,  and  that  the  replications  should 
have  concluded  with  an  absque  hoc 
that  S.  was  the  holder  of  the  bill. 
Kemp  v.  fVatt,  21 

4.  In  an  action  of  trover,  the  de- 
fendant pleaded  that  the  supposed 
grievance  was  committed  after  the 
passing  of  the  7  &  8  Vict.  c.  19,  in- 
tituled "  An  Act  for  regulating  bailiffs 
of  Inferior  Courts  :*'  that  the  defend- 
ant had  been  duly  appointed  to  act  as 
bailiff  in  execution  of  the  process  of 
the  Tolsey  Court  of  Bristol,  which 
Court  has,  by  charter,  jurisdicUon  for 
the  recovery  of  debts ;  and  that  the 
defendant  then  became,  and  at  the 
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time  of  comroittiog  the  supposed 
grievance  was,  a  bailiff  of  the  Court, 
and  that  the  supposed  grievance  was 
a  thing  done  in  pursuance  of  his  duty 
as  such  bailiff,  and  that  no  notice  of 
action  was  given :  Held  sufficient, 
and  that  the  defendant  was  justified, 
on  the  ground  that  he  was  bailiff  de 
facto.     Braham  v.  Watkins,  42 

6.  The  Court  refused  to  allow  a 
defendant  to  plead  a  plea  in  bar  of 
the  further  maintenance  of  the  action, 
together  with  a  plea  in  bar  of  the 
action  generally.  Suckling  v.  fVilson^ 
BarL.  and  Others,  167 

6.  Declaration  upon  an  agreement 
whereby  it  was  contracted  that  the 
plaintiffs  should  supply,  and  the  de- 
fendant receive,  certain  bales  of  wool, 
and  alleging  as  a  breach  the  refusal 
of  the  defendant  to  receive  ;  plea,  that 
the  wool  contracted  for  nias  to  be 
according  to  sample,  but  the  wool 
tendered  was  inferior  to  the  sample : 
Heldf  on  special  demurrer,  that  the 
plea  was  not  bad,  as  amounting  to 
Bon  assumpsit.  Sieveking  and  Another 
▼•  Dutton,  197 

7*  To  an  action  of  debt  on  bond, 
the  defendant  pleaded,  that  the  bond 
was  executed  at  Calais,  in  the  king- 
dom of  France,  where  the  defendant 
was  domiciled,  that  certain  forms  in 
the  plea  mentioned  were  not  adopted 
on  its  execution,  nor  did  the  de- 
fendant belong  to  certain  classes  of 
persons  therein  described ;  and  that 
"  by  reason  of  the  premises,"  by  the 
law  of  France,  the  bond  never  was 
binding  upon  the  defendant:  Heldt 
that  the  plea  was  argumentative  and 
inferential  in  its  mode  of  stating  the 
law  of  France,  and  therefore  bad. 
Benham  V.  Earl  of  Afornington,    213 

8.  Declaration  in  trover  for  a  bed- 
stead. Plea,  that  before  the  com- 
mencement of  the  suit,  the  plaintiff 
recovered  judgment  in  trover  against 
W.  for  converting  the  same  bedstead, 
and  received  from  W.  the  amount  of 
damages  and   costs   in    that   action. 


which  said  damages  were  the  full 
value  of  the  bedstead  ;  that  the  said 
conversion  by  W.  was  a  conversion 
not  later  than  the  conversion  in  the 
declaration  mentioned  ;  and  that  be- 
fore the  conversion  in  the  declaration 
mentioned,  W.  sold  the  bedstead  to 
the  defendant,  and  that  the  taking 
under  such  sale  was  the  conversion 
alleged  in  the  present  action :  Held, 
on  special  demurrer,  that  the  plea  was 
good.     Cooper  v.  Shepherd,         218 

9.  Debt  on  bond  against  a  surety 
under  1  &  2  Vict,  c  110,  s.  8,  con- 
ditioned for  the  payment  of  a  debt 
due  by  H.,  or  for  his  render.  Plea, 
that  the  plaintiff  recovered  judgment 
in  the  Queen's  Bench  for  the  debt, 
and  arrested  and  detained  H.  on  a 
ca.  sa. ;  that  H.  sued  out  a  habeas 
corpus  cum  causa,  and  was  committed 
to  the  Marshalsea  of  the  Queen's 
Bench,  and  detained  there  until  after 
the  return  day  of  the  writ ;  that  H. 
was  always  ready  to  render  himself, 
and  would  have  rendered  himself  ac- 
cording to  the  practice  of  the  Court, 
but  that  he  was  prevented  from  so 
doing  by  the  plaintiff  in  manner  afore- 
said :  Heldj  on  special  demurrer,  that 
if  the  plea  was  construed  as  an  ex- 
cuse, as  it  did  not  distinctly  aver  that 
it  was  impossible  for  H.  to  render 
himself,  it  was  bad  as  argumentative; 
and  if  construed  as  a  performance,  it 
was  bad  as  not  being  substantively  so 
averred.     Hay  ward  v.  BetmeU,     228 

10.  A  declaration  against  the  re- 
turning officer  of  a  borough,  alleged 
the  plaintiff  to  be  a  burgess,  having 
his  name  on  the  borough  register, 
and  that  he  was  entitled  to  vote  at  a 
certain  election,  and  that  on  tender- 
ing his  vote,  the  defendant  refused  to 
receive  it.  Plea,  that  the  plaintiff 
was  not  a  burgess  "  duly  qualified  or 
entitled"  to  vote  at  the  election :  Held, 
that  the  plea  was  bad  for  ambiguity, 
as  the  plea  left  it  uncertain  whether 
the  defendant  intended  to  allege  that 
the  plaintiff  was.  not  duly  registered. 
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or  that  be  was  disqualified  from  some 
other  cause. 

Semble,  that  even  on  special  de- 
murrer, a  declaration  averring  that 
the  defendant  "  contriving  and  wrong- 
fully, fraudulently,  wilfully,  and  ma- 
liciously intending  to  injure  the  plain- 
tiff, refused  to  receive  the  vote  of  the 
plaintiff,"  sufficiently  alleged  the  de- 
fendant to  have  acted  maliciously. 
Pryee  v.  Belcher,  238 

11.  To  a  declaration  in  detinue  upon 
a  special  bailment  of  scrip  certificates 
to  be  re-delivered  to  the  plaintiff  on 
payment  of  a  sum  of  money,  the  de- 
fendant pleaded  that  the  scrip  was 
deposited  as  a  pledge  and  security  for 
money  advanced  by  him  to  the  plain- 
tiff, and  that  on  repayment  thereof  he 
tendered  and  offered  to  deliver  up  and 
return  to  the  plaintiff  the  scrip  certifi- 
cates which  the  plaintiff  then  refused 
to  accept  and  receive.  Held,  on 
special  demurrer,  that  the  word  ''  de- 
tain" in  detinue  means  an  adverse 
detention,  and  that  consequently  the 
plea  was  bad,  as  amounting  to  non 
detinet.     Clements  v.  Flight,         261 

12.  In  an  action  of  debt,  a  plea  of 
payment  in  satisfaction  and  discharge 
of  the  causes  ofactioft  in  the  declaration 
mentioned,  is  a  plea  to  the  damages  as 
well  as  the  debt.  Triston  v.  Bar- 
rington,  273 

13.  A  plea  of  payment  of  money  into 
Court,  with  a  commencement  '*  that 
the  plaintiff  ought  not  to  maintain  his 
action,"  is  bad  on  special  demurrer, 
notwithstanding  the  plea  concludes 
with  a  prayer  of  judgment  if  the 
plaintiff  ought /ur^A^  to  maintain  his 
aforesaid  action. 

To  an  action  on  a  bill  of  exchange, 
&c.,  the  defendant  pleaded  that  it  was 
agreed  between  the  plaintiff  and  other 
creditors  of  the  defendant,  that  a  sum 
of  As,  6d.  in  the  pound  should  be  paid 
by  the  defendant  to  the  plaintiff  and 
the  other  creditors,  and  that  upon  re- 
ceiving the  money  the  plaintiff  and 
other  creditors  should  execute  a  re- 


'  lease  of  their  debts  :  that  a  release 
was  prepared  for  execution,  and  that 
the  creditors,  except  the  plaintiff, 
received  the  composition  and  exe- 
cuted the  release,  and  that  the  de- 
fendant had  always  been  ready  and 
willing  to  pay  the  plaintiff  the  4s.  6i. 
in  the  pound  upon  the  plaintiff  exe- 
cuting such  release  :  Semble^  that  the 
plea  was  bad,  for  want  of  an  aver- 
ment that  the  defendant  tendered  a 
release  to  the  plaintiff  for  execution. 
Rosling  v.  Muggeridge,  298 

14.  In  an  action  by  husband  and 
wife  for  slander  of  the  wife,  a  plea  that 
she  is  not  the  wife  of  the  plaintiff, 
is  a  good  plea  in  bar,  Chantler  and 
Wife  V.  Lindsey  and  Wife,  839 

15.  A  declaration  for  libel  stated 
that  the  plaintiff  sought  admission 
into  a  club,  and  gave  a  crack  enter- 
tainment a  few  days  before  he  was 
to  be  elected  ;  that  he  was  afterwards 
blackballed;  and  that  on  the  next 
morning  he  hoUed ;  and  that  some  of 
the  tradesmen  had  to  lament  the 
fashionable  character  of  his  entertain- 
ment 

Plea,  that  the  plaintiff  suddenly. 
left  and  quitted  the  town,  leaviiif 
divers  tradesmen  to  whom  he  owed 
money  unpaid :  Held,  that  the  plea 
was  bad,  inasmuch  as  Uie  libel  imputed 
a  fraudulent  evasion  of  creditors,  and 
the  plea  only  stated  something  which 
was  not  necessarily  fraudulent,  and 
was  not  avered  to  be  so.  O'Brien  v. 
Bryant  and  Others,  341 

16.  A  declaration  for  libel  stated 
that  the  plaintiff  sought  admission  into 
a  club,  and  gave  an  entertainment  a 
few  days  before  he  was  to  be  elected. 
That  on  the  next  morning  he  bolted, 
and  that  some  of  the  poor  tradesmen 
had  to  lament  the  fashionable  character 
of  his  entertainment. 

Plea:  that  the  plaintiff  did  suddenly 
leave  and  quit  the  town,  without 
paying  debts  contracted  by  him  with 
divers  persons  in  the  town,  with  intent 
to  defraud  and  delay  them,  whereby 
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the  iaid  persons  remained  unpaid: 
Held  bad,  for  not  stating  the  names  of 
the  persons  alleged  to  have  been  de- 
ftauded.     O'Brien  v.  Clement,      d43 

1 7.  Trespass  qnare  clausum  fregit. 

Plea,  that  the  dose  was  the  freehold 
of  H.,  wherefore  the  defendants,  as  the 
servants  of  H.,  and  by  his  command, 
committed  the  trespasses.  Replica- 
tion, that  defendants  did  not,  as  the 
■enrants  of  H.,  and  by  his  command, 
commit  the  trespasses:  Held^  that 
the  Teplication  involved  a  *'  negative 
pregnant,"  and  was  therefore  bad  on 
special  diemurrer. 

Another  plea  deduced  title,  by  an 
inclosure  act  to  an  allotment  of  land, 
comprising  the  locus  io  quo,  to  one  T., 
and  stated  his  entry  and  possession 
until  just  before  the  time  when,  &c., 
and  giving  colour  to  the  plaintiff,  jus- 
tified the  trespass  as  the  servants  of 
and  by  the  command  of  T.  Rep- 
lication, that  defendants  entered  and 
committed  the  trespasses  afler  the 
passing  of  the  Limitation  Act  (3  &  4 
Wm.  4,  c  27)i  and  that  the  entry  was 
made  for  the  purpose  of  recovering  the 
•  close  in  which,  &c.,  and  that  the  right 
to  enter  did  not  first  accrue  to  T.  or 
the  defendants,  or  any  person  through 
whom  they  claimed,  at  any  time 
within  twenty  years  before  making 
that  entry :  Held,  on  special  demur- 
rer, that  the  replication  was  good,  it 
being  sufiicient  for  the  plaintiff  to 
bring  the  case  within  the  second  sec- 
tion of  the  statute,  and  if  the  defend- 
ants relied  upon  any  subsequent  clause 
as  preventing  the  right  of  entry  from 
being  barred,  that  matter  should  come 
from  them  by  way  of  rejoinder.  Jones 
V.  Jones  and  Another,  494 

18.  To  a  declaration  containing  a 
count  on  a  bill  of  exchange  for  26^. 
I3s.  2d.,  and  also  an  indebitatus  count 
for  30^.,  the  defendant  pleaded 
(amongst  other  pleas)  as  to  10/.  9s,  \d, 
parcel  of  the  sum  in  the  first  count, 
and  also  to  10^.  9s,  Id,  parcel  of  the 
sum  in  the  second  count ;  payment 


into  Court  of  IIL,  and  no  damages 
ultra. 

Held  bad  on  special  demurrer,  as 
payment  of  a  smaller  sum  is  no  satis- 
fiction  of  a  greater. 

Semble,  that  where  there  is  a  count 
on  a  bill  of  exchange,  and  also  a  count 
for  the  consideration,  a  plea  of  pay- 
ment into  Court  should  state  that  the 
bill  was  given  on  account  of  the  debt 
in  the  second  count,  and  then  plead 
payment  into  Court  of  the  amount  of 
the  bill  and  interest.  Tatiersall  v. 
Parkinson,  522 

19.  Debt  by  payee  against  maker  of 
a  promissory  note,  with  counts  for 
money  lent,  interest,  &c.  Pleas  as  to 
100/.  parcel  of  the  moneys  in  the  se- 
cond and  subsequent  counts,  that 
defendant,  before  the  commencement 
of  the  suit,  made  his  promissory  note 
for  payment  to  the  plaintiff's  order 
of  100/.  six  months  after  date,  and 
delivered  the  same  to  the  plaintiff, 
who  then  took  and  received  tJie  same 
for  and  on  account  of  the  said  sum  of 
100/.  Replication,  that  the  period  of 
six  months  specified  in  the  said  note 
expired  before  the  commencement  of 
the  suit,  and  the  note  became  then 
due  and  payable:  yet  the  defendant 
hath  not  paid  the  same.  On  demurrer 
to  the  replication.  Held  that  the  plea 
was  bad,  as  it  did  not  aver  that  the 
note  was  not  due,  or  that  it  had  been 
indorsed  to  a  third  person. 

Semble,  that  the  plea  was  not  bad 
for  omitting  to  state  that  the  note  was 
given  as  well  as  received,  on  account 
of  the  debt.     Price  v.  Price,         537 

20.  To  a  declaration  against  one,  the 
defendant  pleaded  in  abatement  the 
non  joinder  of  a  co-contractor,  and 
concluded  his  plea  by  praying  judg- 
ment of  the  declaration  only.  Two 
defendants,  however,  were  named  in 
the  writ :  Held,  that  the  plea  should 
have  prayed  judgment  of  the  writ  as 
well  as  of  the  declaration.  IVhUling 
V.  Desange,  678 

21.  To  a  declaration  on  a  bill  of 
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exchange  payable  on  demand,  the  de- 
fendant pleaded  the  delivery  of  a  pro- 
missory note,  made  by  himself  to  the 
plaintiff,  ^  for  and  on  account  of"  the 
note  in  the  declaration  mentioned, 
and  all  causes  of  action  in  respect 
thereof;  and  that  subsequently  the 
defendant  gave  a  warrant  of  attor- 
ney, and  the  plaintiff  accepted  it, 
in  Aill  satisfaction  of  the  said  last 
mentioned  promissory  note,  and  of  all 
causes  of  action  in  respect  thereof, 
and  of  all  causes  of  action  in  the 
declaration  mentioned:  Held,  on 
special  demurrer,  that  the  plea  was 
not    double.      Feame  v.   Cochrane, 

797 

22.  In  the  title  of  a  plea  to  the 
jurisdiction,  the  defendant  described 
himself  as  "Charles  Frederick  Au- 
gustus William,  Sovereign  Duke  of 
Brunswick  and  Luneburg,"  sued  as, 
&c. "  at  the  suit  of  Charlotte  Mun den." 
In  the  affidavit  supporting  the  plea, 
he  was  similarly  described ;  but  the 
appearance  which  he  had  entered  was 
"  Charles  Frederick  Augustus  William, 
Duke  of  Brunswick  and  Luneburg, 
sued  as,"  &c.,  omitting  the  word 
"  Sovereign.**  The  plaintiff  treated  the 
plea  as  a  nullity,  and  signed  judg- 
ment. The  Court  refused  to  set 
aside  the  judgment  without  an  affi- 
davit of  merits.  Munden  v.  Charles 
Frederick  Augustus  William  Duke  of 
Brunswick  and  Luneburg^  sued  as 
Charles  Frederick  Augustus  William 
D*E8te,  commonly  called  the  Duke  of 
Brunswick^  807 

A  plea  in  abatement  for  non- 
joinder of  co-contractors  describing 
some  as  resident  within  and  others 
without  the  jurisdiction,  is  bad,  since 
the  passing  of  3  &  4  Wm  4,  c  42, 
s.  8.  Cell  and  Another  v.  Lord 
Curzon^  810 


PRINCIPAL  AND  AGENT. 
See  Partner. 


PRISONER. 

See  Abatement  of  Suit. 
Amendment,  9. 
Certiorari,  2. 
Discharge  of  Prisoner* 

PROMISSORY  N6TE. 
See  Plea,  21. 

PROTECTION. 
See  Insolvent. 

PROVABLE  DEBT. 
See  Bankrupt,  1. 

PUIS  DARREIN  CONTINU- 
ANCE. 

See  New  Trial,  4. 
Pauper,  1. 

QUARTER  SESSIONS. 
See  Appeal. 
Upon  appeal  by  the  overseen  of 
the  township  of  W.  K.,  against  an 
order  of  removal  made  upon  the  parish 
of  W.  K.,  but  which  disclosed  a  let- 
tlement  in  the  township  of  W.  K.,  It 
appeared  that  the  parish  contained  ten 
townships,  of  which  the  township  of 
W.  K.  was  one.  That  there  were  two 
churchwardens  appointed  for  the  pa* 
rish  generally,  but  no  overseers.  That 
the  township  of  W.  K.  had  ite  over- 
seers. It  was  objected  that  the  notice 
and  grounds  of  appeal  were  incor* 
rectly  signed  by  the  overseers  alone, 
and  that  they  should  have  been  signed 
by  the  churchwardens  of  the  parish 
also.  The  Court  of  Quarter  Sessions, 
after  hearing  evidence  as  to  W.  K. 
being  a  township,  supporting  its  own 
poor,  decided  that  the  notice  was  in- 
correctly signed,  and  that  there  was 
no  sufficient  evidence  that  W.  K.  was 
such  a  township:  Held^  that  as  the 
sessions  had  received  evidence  as  to 
W.  K.  being  a  township  supporting 
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its  own  poor«  and  were  of  opiDion 
that  it  was  not,  their  decision  was  a 
decision  on  a  question  of  fact,  with 
which  this  Court  would  not  interfere. 
Regina  ▼.  Justices  of  FUntshire, 
{West  KWhy  v.  Flint),  644 

RAILWAY  COMPANY. 

See  EjictMENT,  2. 

Inspection  of  Documents. 

REASONABLE  AND  PRO- 
BABLE CAUSE. 

See  Declaration,  5. 

REJOINDER. 
8ee  Plea,  17. 

RELEASE. 
See  Plea,  13. 

REMANET, 

See  Costs,  1. 

Judgment  (as  in  Case  of 
A  Nonsuit),  4. 

REPLICATION. 

See  Plea,  3,  17. 

1.  Declaration  for  money  had  and 
received.  Plea,  that  the  defendant 
granted  an  annuity  in  satisfaction  of 
the  plaintiff's  deht.  Replication,  that 
the  deed  was  not  duly  enrolled ;  that 
in  an  action  to  recover  arrears  of  the 
annuity,  the  defendant  pleaded  the 
non  enrolment,  and  that  the  plaintiff 
elected  to  make  it  null  and  void,  and 
thereupon  discontinued :  Held^  that 
the  replication  answered  the  plea,  as 
it  shewed  that  the  deed  had  become 
null  by  the  defendant's  act,  and  con- 
sequently, the  plaintiff  might  recover 
the  consideration  for  the  annuity. 
Turner  v.  Browne,  201 

2.  De  injuria  is  a  good  replication 
to  a  plea  in  trespass  justifying,  as  lord 
of  a  manor,  the  seizure  of  the  best 


beast  as  a  heriot.  Price  and  Anoiher^ 
ExeevPirs  of  John  Price,  deceased,  v. 
Woodhouse  and  Another,  286 

8.  In  a  replication  to  a  plea  in  an 
action  of  libel,  where  the  defendant 
pleads  the  defence  given  by  the  6  &  7 
Vict,  c  96,  8.  2,  the  plaintiff  may 
traverse  such  allegations  in  the  plea 
as  he  thinks  proper,  although  by  that 
section  it  is  enacted,  "that  to  such 
plea  to  such  action  it  shall  be  compe- 
tent to  the  plaintiff  to  reply  generally, 
denying  the  whole  of  such  plea." 
Chadwick  v.  Herapath,  653 

RULE  (WHEN  ABSOLUTE). 

A  motion  to  make  a  Judge's  order 
a  rule  of  Court,  and  for  the  costs  of 
the  application,  is  absolute  in  the  first 
instance,  if  made  upon  the  affidavit 
required  by  Reg.  Gen.,  Trin.  Term, 
3  Vict.     Black  v.  Lotce,  285 

SATISFACTION. 
See  Plea,  8, 19. 

SECURITY  FOR  COSTS. 

See  Interpleader,  2. 

Judgment    (as   in   case   of   a 
Nonsuit),  4. 

SET-OFF. 

Where  a  set-off  is  pleaded  to  the 
whole  declaration,  but  the  defendant 
succeeds  in  proving  a  part  only,  he  is 
entitled  to  reduce  the  plaintiffs'  claim 
pro  tan  to. 

Quaere,  whether  money  levied  under 
an  execution,  and  not  paid  by  the 
party  directly,  and  in  money,  can  be 
made  the  subject  of  set-off  as  money 
paid.  Rodgers  and  Marshall  v.  Maw^ 

66 
SCRUTINY. 

See  Declaration,  2. 

SHERIFF. 

See  Declaration,  6. 
Interpleader,  1. 


STAYING  PROCEEDINGS. 


SURPLUSAGE. 
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1 .  A  motion  to  retarn  auction  feet, 
&c.,  on  the  ground  that  the  goods  were 
transferred  by  the  sheriff,  by  bill  of 
sale,  to  the  plaintiff  who  employed  the 
auctioneer,  and  that  the  auctioneer 
was  employed  by  the  latter,  should  be 
made  against  the  sheriff,  and  not 
against  the  plaintiff  in  the  action. 
Bushell  V.  Boord,  35*9 

2.  In  an  action  by  a  sheriff's  officer 
against  the  attorney  of  the  plaintiff  for 
levy  and  caption  fees,  evidence  of 
usage  that  *'the  sheriff's  officer  always 
looks  to  the  attorney  and  not  to  the 
plaintiff  in  the  action/'  cannot  be  ad- 
mitted. 

Qucere,  whether  a  sheriff's  officer 
can  maintain  an  action  for  levy  and 
caption  fees  against  the  attorney  of  the 
plaintiff  unless  specially  employed  by 
him.     Seal  v.  Hudson^  700 

SLANDER. 

See  Declaration,  4. 
Plea,  14. 

SOMERSET  HERALD. 
See  Arrest  (Privilege  from). 

STAY  OF  PROCEEDINGS. 

See  Notice  of  Trial. 
Particulars,  4. 

STAYING  PROCEEDINGS. 

See  Pauper,  2. 

1.  Eleven  separate  actions  were 
brought  against  eleven  members  of  a 
provisional  railway  committee  respect- 
ively for  the  same  cause  of  action. 
The  defendanU  applied  to  stay  the 
proceedings  in  the  actions  except  in 
that  one  which  the  plaintiff  should 
elect,  but  the  Court  refused  the  ap- 
plication. Gilet  V.  Toothy  (Same  v. 
Ten  other  Defendants  in  Ten  different 
Actions),  486 

2.  The  Court  will  sUy  proceedings, 
without  costs,  in  an  action  against  one 


of  seTeml  joint  con  tractors,  where  the 
same  debt  has  been  recovered  in  an 
action  against  another  of  the  joint  con- 
tractors.    Newton  v.  Blunt,  674 

SUMMONS. 
See  Amendment,  8. 

1 .  A  writ  of  summons  was  indorsed 
as  follows  :  **  This  writ  was  sued  out 
by  G.  F.  G.  and  S.  of  No.  I.  Bedford 
Row,  London,  agents  of  Mr.  John 
Toby  the  Younger,  of  Exeter,  in  the 
county  of  Devon,  the  plaintiff  within 
named :"  Held  irregular.  Tolnf  v. 
Ilaneockf  385 

2.  A  writ  of  summons  was  indorsed, 
**  the  plaintiffs  claim  352.  3t.  6d.,  and 
interest  thereon,  from  the  8th  of  Sep- 
tember, 1846,  until  payment,  for  debt, 
and  21.  lOs.  for  costs ;"  Held  suffi- 
cient,  and  that  it  need  not  state  what 
rate  of  interest  is  claimed.  Allen  and 
Another  v.  Bussey,  430 

3.  A  writ  of  summons  describing  a 
company  as  now  or  late  carrying  on 
business  in  King  William  Street,  in 
the  city  of  London,  is  defective ;  and 
service  of  the  writ  on  a  director  in  the 
county  of  Middlesex  is  irregular. 
Pilbrow  V.  Pilbrow's  Atmospheric 
Railway  and  Canal  Propulsion  Com" 
pany,  450 

SURETY. 

Where  on  dissolution  of  a  partner- 
ship two  of  the  partners  agree,  in  con- 
sideration of  a  sum  of  money  secured 
by  the  bond  of  a  third  partner,  to  pay 
all  the  debts,  and  to  release  him  from 
all  liability  as  to  the  joint  concern  ; 
the  third  partner  becomes,  as  between 
the  other  two  partners  and  himself,  a 
surety  only  in  respect  of  those  debts. 
Rodgers  and  Marshall  v.  Maw,       66 

SURPLUSAGE. 

See  Arbitration,  1,4. 
Declaration,  S,  5. 
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TAXATION. 


SUSPENSION  OF  REIRDY. 
See  Plea,  19. 

SUGGESTION. 

See  Costs,  3,  5. 

Judge's  Certificate. 

TAXATION. 

See  Costs,  1. 

Judge's  Order,  3. 
New  Trial,  5. 

1.  After  issue  joined  in  an  action 
on  tbe  ease  for  diverting  a  watercourse, 
"  all  matters  in  difference  in  the  cause" 
were  referred  by  a  Judge's  order  to 
arbitration,  **  the  costs  of  the  said  suit 
to  abide  the  event  of  the  award  ;"  but 
no  power  was  given  to  the  arbitrator 
to  certify  under  the  3  &  4  Vict.  c.  24, 
s.  2.  The  arbitrator  found  for  the 
plaintiff  on  all  the  issues,  and  assessed 
his  damages  at  6d. ;  and  the  Master 
thereupon  allowed  the  plaintiff  the  full 
costs :  Held,  upon  motion  to  review 
the  taxation,  that  the  Court  would 
construe  the  meaning  of  the  parties  to 
be  that  the  3  &  4  Vict.  c.  24,  s.  2, 
should  not  apply  ;  and  that,  therefore, 
the  taxation  was  correct.  Griffiths  v. 
Thomas,  109 

2.  In  an  action  brought  in  the 
name  of  the  executor  of  a  deceased 
party,  by  a  receiver  appointed  by  the 
Court  of  Chancery,  to  recover  a  debt 
due  to  the  estate,  a  Judge's  order  was 
made  by  consent  to  stay  proceedings, 
on  payment  by  the  defendant  of  a 
certain  sum,  together  with  *'  costs  to 
be  taxed  as  between  attorney  and 
client :"  Held,  on  motion  to  review 
the  Master's  taxation,  that  the  costs 
of  obtaining  the  requisite  permission 
of  the  Court  of  Chancery  to  bring  the 
present  action,  were  not  costs  which 
the  defendant  was  bound  to  pay  under 
the  above  order.  Lipscombe  v.  Turner ^ 

125 

3.  A  trial  was  postponed  on  the 
application  of  a  defendant  from  the 


Summer  to  the  Spring  assises.  Pro- 
ceedings were  afterwards  stayed  on 
payment  of  debt  and  costs.  The 
Court  held  that  the  Master  was  right 
in  allowing  subsistence  money  to  a 
material  witness  detained  by  the 
plaintiff,  from  the  time  of  his  first 
attendance  pursuant  to  the  subpoena, 
to  that  of  settling  the  action.  Evans 
V.  Watson  and  Another,  193 

4.  The    Great    Western    Railway 
Company   is   bound  by  its  acts   of 
Parliament  to  charge  all  persons  send- 
ing goods  by  it  at  equal  rates.     In 
assumpsit  for  money  had  and  received, 
to  recover  the  difference  between  the 
sums  charged  the  plaintiff  and  those 
charged  by  the  company  to  other  per- 
sons for  the  conveyance  of  goods,  it 
was  held  that  the  charges  so  made 
must  be  considered  as  something  done 
under  the  act  by  which  they  were 
incorporated,  and   consequently  that 
under  sect.  223,  they  were  entitled  to 
notice  of  action ;  and  therefore,  that 
the  Master  was  right  in  allowing  the 
plaintiff  the  costs  of  a  notice  of  action. 
The  Court  refused,  on  a  motion  to 
review  the  taxation,  to  entertain  an 
objection  to  the  amount  of  the  costs 
of  the  notice  of  action  so  allowed,  as 
that  objection   had   not  been   taken 
before   the   Master.      Kent   v.    7' he 
Great  Western  Railway  Company ^  481 
5.  Where  in  an  action  for  defama- 
tion, the  declaration   in  which  con- 
tained three  counts,  a  verdict  passed 
at  the  trial  for  the  defendant  on  the 
issue  of  not  guilty   as   to  the   two 
first  counts,  and  for  the  plaintiff  on 
the  issue  of  not  guilty  to  the  third ; 
and  for  the  plaintiff  on  certain  special 
pleas  of  justification  ;  and  judgment 
for  the  plaintiff  on  the  issue  of  not 
guilty  to  the  third  count,  was  after- 
wards arrested,  on  the  ground  of  the 
iiisufiiciency  of  that  count :  Held^  on 
motion  to  review  the  taxation,  that 
the  defendant  was  not  entitled  to  the 
general  costs  of  the  cause.     James  v. 
Brook,  577 


USURY. 


VARIANCK. 
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TRAVERSE. 

To  a  declaration  on  a  bill  of  ex- 
change for  120/.  5i.,  the  plea  was, 
that  the  plain  tiff  and  defendant  ac- 
counted together  concerning  the 
causes  of  action  in  the  declaration 
mentioned,  "  and  all  other  claims  and 
demands  then  being  between  the 
plaintiff  and  defendant ;"  that  on  such 
accounting  the  sum  of  50/.  was 
found  due  from  the  defendant  to  the 
plaintiff,  and  that  that  sum  was  paid 
by  the  former,  and  received  by  the 
latter,  in  satisfaction.  The  plaintiff 
replied  that  he  and  the  defendant  did 
not  account  concerning  the  causes  of 
action  in  the  declaration  mentioned, 
**  and  all  other  claims  and  demands 
between  them."  The  defendant  de- 
murred specially,  on  the  ground  that 
the  traverse  taken  was  too  large.  The 
Court  held  the  traverse  good,  as  the 
allegation  of  accounting  in  the  decla- 
ration was  not  divisible.  Sutton  v. 
Page,  171 

TRAVERSE,  (SPECIAL). 
See  Plea,  3. 

TRESPASS. 
See  Judges*  Certificate. 

TROVER. 
See  Plea,  8. 

TOLLS. 
See  Issuable  Plea,  2. 

UNIFORMITY  OF  PROCESS 
ACT. 

See  Attorney,  (Privilege  op),  2. 

USURY. 

The  proviso  in  the  2  &  3  Vict, 
c.  37»  s.  1,  contemplates  a  direct  and 
immediate  security  upon  the  land. 

Therefore  a  loan  at  more  than  5L 


per  cent,  upon  bills  of  exchange  and 
upon  a  warrant  of  attorney  authorizing 
the  party  to  wliom  it  is  given  to  enter 
up  judgment  immediately,  with  a 
defeazance  that  execution  shall  not 
issue  until  default  of  payment  of  the 
bills  of  exchange,  is  not  *'  a  loan  or 
forbearance  of  any  money  upon  $eeu- 
rity  of  any  lands,*'  &c.,  within  the 
meaning  of  the  proviso  in  the  2  &  d 
Vict.  c.  37»  s.  1 ;  although  a  judg- 
ment duly  signed  and  register^  is 
"  a  charge  **  upon  the  land,  under  the 
1  &  2  Vict.  c.  110,  88.  13  and  19. 
Lane  v.  Horlook,  408 

VARIANCE. 

See  Particulars,  1. 

1.  In  debt  on  a  judgment,  the  de- 
claration described  it  as  obtained  *'  In 
the  Court  of  our  Lady  the  Queen,  of 
her  Bench  here  at  Westminster,  in  the 
county  of  Middlesex."  Plea,  that 
there  is  not  any  record  of  the  said 
supposed  recovery  remaining  in  the 
said  Court  of  our  Lady  the  Queen, 
before  the  Queen  herself  at  West- 
minster (named  in  the  declaration  the 
Court  of  our  Lady  the  Queen,  of  her 
Bench  at  Westminster),  in  manner 
and  form,  &c.  Replication,  that  there 
is  such  a  record  of  the  said  recovery 
remaining  in  the  said  Court  of  our 
Lady  the  Queen,  of  her  Bench  here, 
in  manner  and  form  as  the  plaintiff 
hath  in  the  said  declaration  above 
alleged  :  Held,  that  the  issue  was 
proved  by  the  production  of  a  judg- 
ment of  the  Court  of  Common  Pleas. 
Bradley  v.  Gray,  458 

2.  On  a  reference  to  the  Master  to 
compute  principal  and  interest  in  an 
action  against  the  maker  of  a  promis- 
sory note,  it  is  unnecessary  to  pro- 
duce the  note  ;  consequenUy  a  vari- 
ance between  the  initials  of  the 
Christian  names  on  the  note  stated  in 
the  declaration,  and  on  the  one  which 
has  been  unnecessarily  produced,  is 
immaterial.     Davis  v.  Barker,     46$ 


876 


WARRANT  OF  ATTORNEY. 


VENUE. 

See  Attorney,  (Privilege  of),  2. 
Declaration,  11. 
Material  Evidence. 

1.  Where  the  venue  had  been 
changed  on  the  usual  affidavit,  the 
Court  made  absolute  a  rule  to  bring 
it  back  to  the  original  county  in 
which  it  had  been  laid,  on  affidavit 
that  part  of  the  cause  of  action  arose 
abroad,  and  not  in  this  country. 
Cundell  v.  Harrison  and  Others^  431 

2.  By  Reg.  Gen.  Hil.  Term, 
4  Wm.  4,  II.  r.  8,  no  venue  is  re- 
quired to  be  stated  in  a  declaration 
except  the  one  alleged  in  the  margin ; 
and,  therefore,  in  an  action  by  the 
indorsee  against  the  indorser  of  a  bill 
of  exchange  drawn  payable  in  London, 
where  the  venue  stated  in  the  margin 
of  the  declaration  was  "  London,"  it 
was  held  that  an  averment  of  present- 
ment, not  stating  where,  sufficiently 
alleged  a  presentment  in  London. 
BoydeU  and  Another  v.  HarkneuAl^ 

VI  ET  ARMIS. 
See  Colour. 

WAIVER. 

See  Arbitration,  5,  6. 

Attorney,  (Privilege  of),  2, 
Demurrer,  (Frivolous),  2. 
Particulars,  6. 

A  writ  of  trial  directing  **  the  issue** 
to  be  tried,  where  there  are  several 
issues  joined,  is  irregular ;  but  if  the 
defendant  appears  at  the  trial,  he 
waives  the  irregularity.  Towere  v. 
Turner,  177 

WARRANT  OF  ATTORNEY. 

See  Irregularity,  4. 
Plea,  21. 
Usury. 

A  warrant  of  attorney  authorizing 
judgment  to  be  signed  for  110/.,  be- 


sides costs  of  suit,  contained  a  memo- 
randum that  it  was  given  to  secure 
the  payment  of  55/.  by  instalments, 
and,  in  default  of  payment  of  any  in- 
stalment, power  was  given  to  sign 
judgment,  and  issue  execution  for  the 
whole  amount,  and  to  levy  for  she- 
riffi)*  poundage,  &c.  Judgment  was 
signed  on  the  11th  of  February, 
1847,  for  200/.  debt,  and  3/.  10s. 
damages  and  costs,  and,  on  the  same 
day,  a  writ  of  ca.  sa.  was  issued  for 
the  same  amount,  indorsed  to  satisfy 
59/.  7*.,  together  with  sheriffs'  pound- 
age, under  which  the  defendant  was 
taken  in  execution  on  the  18th  of 
March.  On  the  3rd  of  April,  the 
defendant  applied  to  set  aside  the 
judgment  and  writ  of  execution,  on 
the  ground  that  there  was  no  proper 
attestation  of  the  warrant,  which  sum- 
mons was  dismissed;  and,  on  the 
10th,  he  made  a  second  application 
for  the  same  purpose,  on  the  ground 
that  the  debt  had  been  satisfied; 
which  second  summons  stood  over  on 
account  of  the  non-attendance  of  the 
plaintiff's  attorney.  In  Easter  Term, 
on  the  2 1  st  of  April,  a  rule  nisi  was 
obtained  to  set  aside  the  appearance, 
declaration,  judgment,  and  writ  of 
execution,  and  to  discharge  the  de- 
fendant out  of  custody,  on  the  ground 
that  the  judgment  signed  was  not 
authorized  by  the  warrant  of  attorney, 
and  that  the  writ  of  execution  should 
have  contained  in  it  a  claim  for  in- 
terest, in  pursuance  of  the  Reg.  Gen., 
Hil.  Term,  3  Vict.,  or  have  stated  the 
date  of  the  judgment :  Held^  that  the 
judgment  and  writ  of  execution  in 
being  for  200/.  instead  of  the  sum 
authorized  by  the  warrant,  were  not 
void,  but  voidable  only  ;  and  that  the 
defendant  had  waived  the  irregularity, 
by  applying  on  two  former  occasions 
to  a  Judge  at  Chambers  to  set  aside 
the  proceedings,  without  taking  any 
objection  on  this  ground. 

Held  also,  that  the  Court  would 
not  attribute  the  difference  between 


WRIT  OF  TRIAL. 


WITNESS. 


877 


the  amount  of  55/.,  the  sum  secured 
by  the  warrant  of  attorney,  and 
59/.  78.,  the  sum  indorsed  on  the 
writ,  to  a  claim  for  interest,  as  it 
might  fairly  be  presumed  to  refer  to 
incidential  expenses  of  the  caption, 
&c. ;  and,  therefore,  that  it  was  not 
necessary  that  the  writ  should  contain 
the  clause  for  interest  in  the  form 
given,  Reg.  Gen.,  Hil.  Term,  1  Vict. 
No.  1,  or  should  state  the  date  of  the 
judgment.  Stopfordy.  Fitzgerald^  725 

WRIT  OF  TRIAL. 

See  Waiver. 

Where  a  cause  has  been  tried  in 
a  borough  Court  on  a  writ  of  trial 


issuing  out  of  the  Court  of  Common 
Pleas  at  Lancaster,  a  motion  for  a 
new  trial  cannot  be  made  to  a  Judge 
sitting  in  banco  at  Westminster,  under 
the  4  &  5  Wm.  4,  c.  62,  s.  26. 
Bury  and  Another  v.  Peers^  168 

WASTE. 
See  Declaration,  9. 

WHEREBY. 
See  Declaration,  2. 

WITNESS. 

See  Arbitration,  6. 
Taxation,  3. 
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